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Urban blight threatens neighborhoods. Either as arisk to public health or as a base for illicit
activity, dilapidated structures harm property values far more than their numbers suggest. Cities

must be able to abate’ these nuisances to avoid disease and deter crime. But when the government

! In the context of nuisance law, “abate” means to “eliminat[e] or nullify[].” BLACK’S LAw DICTIONARY 3 (9th
ed. 2009). Municipalities have, within their police powers, authority to abate nuisances, including the power to do so
permanently through demolition. See Schneider Nat’l Carriers, Inc. v. Bates, 147 S.W.3d 264, 286-87 (Tex. 2004).



sets up a mechanism to deal with this very real problem, it must nonetheless comply with
constitutional mandates that protect a citizen’s right to her property.

Today we hold that a system that permits constitutional issues of this importance to be
decided by an administrative board, whose decisions are essentially conclusive, does not correctly
balance the need to abate nuisances against the rights accorded to property owners under our
constitution. Independent court review is a constitutional necessity. We affirm the court of appeals’
judgment, but on different grounds.

I. Background

Heather Stewart bought a home in Dallas. Between 1991, when Stewart abandoned her
house, and 2002, when the City demolished it, the Stewart home was a regular stop for Dallas Code
Enforcement officials. Although utilities were disconnected and windows boarded up, the home
suffered a break-in in 1997 and was occasionally occupied by vagrants. Stewart did little to improve
the property, apart from building a fence to impede access, and she consistently ignored notices from
the City. Inspectors returning to the home often found old notices left on the door.

In September 2001, the Dallas Urban Rehabilitation Standards Board (“URSB” or “Board”),
a thirty-member administrative body that enforces municipal zoning ordinances, met to decide
whether Stewart’s property was an urban nuisance that should be abated. Stewart’s neighbor, who
had registered complaints on six prior occasions, testified that a fallen tree on Stewart’s property had
done $8,000 damage to her home and threatened to do $30,000 more. The Board reviewed prior

complaints about the property and its general disrepair, found the Stewart house to be an urban



nuisance, and ordered its demolition. In September 2002, the Board denied Stewart’s request for
rehearing and affirmed its order.

On October 17, 2002, a City inspector found that Stewart had not repaired the property, and
on October 28, the City obtained a judicial demolition warrant. The City demolished the house four
days later.

Before the demolition, Stewart appealed the Board’s decision to district court, but the appeal
did not stay the demolition order. See TEX. Loc. Gov’T CoDE § 54.039(e). After the demolition,
Stewart amended her complaint to include a due process claim and a claim for an unconstitutional
taking. The trial court, on substantial evidence review, affirmed the Board’s finding that Stewart’s
home was an urban nuisance and awarded the city $2,266.28 in attorneys fees. It then severed
Stewart’s constitutional claims and tried them to a jury. At the close of trial, the City moved
unsuccessfully for a directed verdict on the grounds that the Board’s nuisance determination was res
judicata, precluding Stewart’s takings claim. The jury rejected the City’s contention that Stewart’s
home was a public nuisance and awarded her $75,707.67 for the destruction of her house.? The trial
court denied the City’s post-verdict motions and signed a judgment in conformance with the verdict.

The court of appeals affirmed but held that the Board’s nuisance finding could not be
preclusive because of the brief delay between the nuisance finding and the house’s demolition.

S\W.3dat ___.* The City petitioned this Court for review, arguing that the lower courts erred in

2The trial court instructed the jury that, in determining whether Stewart’s property was a nuisance in the context
of her takings claim, it could consider prior administrative and judicial findings.

% This holding was based on City of Houston v. Crabb, 905 S.W.2d 669, 674 (Tex.App.—Houston [14th Dist.]
1995, no writ), which held that in order to demolish a building as a nuisance, a City must prove that it was a nuisance
on the day of demolition.



failing to give the Board’s nuisance determination preclusive effect in Stewart’s taking claim. We
granted the petition for review.* 53 Tex. Sup. Ct. J. 115 (Nov. 20, 2009).
1. Analysis
Texas law permits municipalities to establish commissions to consider violations of
ordinances related to public safety. See TEX. Loc. Gov’T CODE 88 54.032-.041; see also id.
88 214.001-.012.> The City of Dallas created the now-defunct Urban Rehabilitation Standards
Board for that purpose. See DALLAS, TEX., CODE 88 27-6 to -9, repealed by Dallas, Tex., Ordinance
26455 (Sept. 27, 2006).° The Board evaluated alleged violations of municipal ordinances. DALLAS,
TeX., CODE 8§ 27-6(a), 27-7, 27-8. Before issuing a demolition order, the Board was required to
give property owners notice and a hearing. See id. 8§ 27-9, 27-13. Property owners were also
entitled to an appeal in district court, but judicial review was limited to deciding whether substantial
evidence supported the Board’s decision. Id. 8 27-9(e).
The Local Government Code authorizes substantial evidence review of standards
commissions’ decisions. TEX. Loc. Gov'T CoDE 88 54.039(f), 214.0012(f). The same standard

governs review of State agency determinations under the Texas Administrative Procedure Act. See

4 The cities of Houston and San Antonio submitted a brief as amicus curiae in support of the City, as did the
cities of Aledo, Granbury, Haltom City, Kennedale, Lake Worth, North Richland Hills, River Oaks, Saginaw, and
Southlake. We also called for the views of the Solicitor General, who submitted a brief on behalf of the State of Texas
as amicus curiae.

® Chapters 54 and 214 of the Local Government Code provide substantially similar authority to municipalities
with regard to the regulation and abatement of urban nuisances.

® This repealing ordinance abolished the URSB, replacing it with a system wherein municipal judges make the
initial nuisance determination subject to substantial evidence review in district court. See DALLAS, TEX., CODE §§ 27-
16.3, 27-16.10. However, the Dallas Code still contains language permitting administrative nuisance determinations
reviewable only under a substantial evidence standard. Id. § 27-16.20.
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TEX. Gov'T CoDE 88 2001.174-.175 (“If the law authorizes review of a decision in a contested case
under the substantial evidence rule or if the law does not define the scope of judicial review, a court
may not substitute its judgment for the judgment of the state agency on the weight of the

evidence . ...” (emphasis added)). Substantial evidence review is limited in that it requires “‘only
more than a mere scintilla,” to support an agency's determination.” Montgomery Indep. Sch. Dist.
v. Davis, 34 S.W.3d 559, 566 (Tex. 2000) (quoting R.R. Comm’n v. Torch Operating Co., 912
S.W.2d 790, 792-93 (Tex. 1995)); see also W. Wendell Hall, Standards of Review in Texas, 38 ST.
MARY’s L.J. 47, 290-92 (2006) (describing substantial evidence review as applied to Texas
administrative agencies). Substantial evidence review “gives significant deference to the agency”
and “does not allow a court to substitute its judgment for that of the agency.” Torch Operating, 912
S.W.2d at 792. Assuch, “the evidence in the record actually may preponderate against the decision
of the agency and nonetheless amount to substantial evidence.” Tex. Health Facilities Comm’n v.
Charter Med.-Dallas, Inc., 665 S.W.2d 446, 452 (Tex. 1984).

As a general matter, we have held that some agency determinations are entitled to preclusive
effect in subsequent litigation. See, e.g., lgal v. Brightstar Info. Tech. Grp., Inc., 250 S.W.3d 78
(Tex. 2007) (applying res judicata to orders of the Texas Workforce Commission). Today, we must

decide whether the Board’s determination that Stewart’s house was an urban nuisance,’” and the

affirmance of that decision on substantial evidence review, precludes a takings claim based on the

" The Dallas Municipal Code defines an urban nuisance as “a premises or structure that is dilapidated,
substandard, or unfit for human habitation and a hazard to the public health, safety, and welfare.” DALLAS, TEX., CODE
§ 27-3(24). This language comes directly from statute. See TEX. Loc. Gov’T CODE § 214.001(a)(1); see also id. §
54.012 (“A municipality may bring a civil action for the enforcement of an ordinance . . . for the preservation of public

safety . . . [or] relating to the preservation of public health . . ..”).
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demolition of that property. Because substantial evidence review of a nuisance determination
resulting in a home’s demolition does not sufficiently protect a person’s rights under Article I,
Section 17 of the Texas Constitution, we hold that the determination was not preclusive.
A. Eminent Domain and Inverse Condemnation

A city may not take a person’s property without first paying just compensation. TEX. CONST.
art. 1, § 17(d).®2 Typically, when the government takes a person’s property, it does so through
condemnation proceedings. For more than 150 years, the Legislature has prescribed a thorough and
consistent condemnation procedure. A district court appoints a board of commissioners to hear
evidence about the public’s need for the land and its value.® The board’s decision is then subject to
de novo review by the district court. An early statute, passed before the ratification of the present
constitution, provided that

if either party be dissatisfied with the decision of said Commissioners, he or they

shall have the right to file a petition in the District Court, as in ordinary cases,

reciting the cause of action and the failure to agree, and such suit shall proceed to

judgment as in ordinary cases.

Act approved Feb. 8, 1860, 8th Leg., R.S., ch. 51, § 2, 1860 Tex. Gen. Laws 60, 61, reprinted in 4

H.P.N. Gammel, The Laws of Texas 1822-1897, at 1422, 1423 (Austin, Gammel Book Co. 1898)

8 Takings without just compensation are also prohibited by the United States Constitution. See U.S. CONST.
amends. V, XIV. However, that constitution has no requirement of prepayment of compensation. See Ruckelshaus v.
Monsanto, 467 U.S. 986, 1016 (1984) (“The Fifth Amendment does not require that compensation precede the taking.”).

® Like building standards commissions, the board of commissioners in a condemnation suit need not be made
up of lawyers. See TEX. PROP. CODE § 21.014 (requiring that the commissioners in a condemnation suit need only be
“disinterested freeholders who reside in the county”); TEx. Loc. Gov’T CoDE § 54.033 (setting no requirements for
members of building standards commissions).



(emphasis added).*® Analmost identical judicial review provision appeared in the first Revised Civil
Statutes. See TEX. REV. CIv. STAT. art. 4202 (1879). Today, condemnation proceedings are
governed by chapter 21 of the Property Code, which retains the right to de novo review of the lay
board’s valuation decision. See TEX. PRopP. CODE 8 21.018 (If there is objection to the
commissioners’ decision, the district court shall “try the case in the same manner as other civil
cases.”).

Frequently, however, the government takes property without first following eminent domain
procedures. In these cases, Texas law permits inverse condemnation suits, which are actions
commenced by the landowner seeking compensation for the government’s taking or damaging of
his or her property through means other than formal condemnation. See, e.g., City of Houston v.
Trail Enters., Inc., 300 S.W.3d 736 (Tex. 2009). While these cases are initiated by the landowner
rather than the State, they are substantially similar to condemnation suits in most other ways. See
John T. Cabaniss, Inverse Condemnation in Texas—Exploring the Serbonian Bog, 44 TEX. L. REV.
1584, 1585 n.3 (1966) (While the parties are reversed, “[t]he rules of evidence and measure of

damages . . . are much the same.”).

1% This statute, however, did not govern all early condemnation cases. The State frequently gave railroad
companies eminent domain powers. See Eugene O. Porter, Railroad Enterprises in the Republic of Texas, 59 Sw. HIsT.
Q. 363 (1956) (describing the charters and eminent domain powers of early Texas railroad companies); Harry N.
Scheiber, Property Law, Expropriation, and Resource Allocation by Government: The United States, 1789-1910, 33 J.
ECoN. HIsT. 232, 237 (1973) (“Devolution of the eminent-domain power upon . . . railroad companies was done in every
state.”). In some cases, the charters of these individual railroad companies prescribed somewhat different procedures
than were found in the general statutes. See, e.g., Buffalo Bayou, Brazos & Colo. R.R. Co. v. Ferris, 26 Tex. 588 (1863);
see also Sabine River Auth. v. McNatt, 342 S.W.2d 741, 746 (Tex. 1961) (upholding, against a constitutional challenge,
a condemnation statute that permitted only judicial review de novo without a jury).
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Our earliest cases gave the Legislature extensive leeway in defining the remedies for a
taking. In Buffalo Bayou, we held that

[i]t cannot . . . be maintained, as is insisted, that the manner of ascertaining and

assessing the amount of compensation . . ., as prescribed by the act of the legislature

granting appellants their charter, is unconstitutional, because it does not require or
authorize such compensation to be determined by the findings of a jury. ... [T]he
constitution does not prescribe a rule for determining what constitutes adequate
compensation. It may be done in any manner that the legislature in its discretion

may prescribe . . ..

26 Tex. at 599. This decision, however, came at a time when sovereign immunity was thought to
apply even to takings claims. See Ex parte Towles, 48 Tex. 413, 447-48 (1878) (Gould, J.,
dissenting) (noting that the Legislature had assumed, and the Court had recognized, the State’s
sovereign immunity from inverse condemnation suits). Moreover, at the time of Buffalo Bayou, the
Takings Clause of the Texas Constitution was generally thought not to be self-executing. See
Cabaniss, 44 TEX. L. REV. at 1586-87 & n.16.

Our decision in Steele v. City of Houston, 603 S.W.2d 786 (Tex. 1980), brought significant
change to this area of law. In Steele, the Houston Police Department, attempting to apprehend
escaped fugitives who had taken refuge in Steele’s property without his knowledge, destroyed his
property. Steele, 603 S.W.2d at 789. When Steele sued the City under the Takings Clause, the City
moved for summary judgment on the basis of its immunity from suit. 1d. at 788. The trial court
granted summary judgment and the court of civil appeals affirmed. 1d. Reversing, we wrote:

Itis our opinion that plaintiffs’ pleadings and their claim in contesting the motion for

summary judgment established a lawful cause of action under [the Takings Clause].

That claim was made under the authority of the Constitution and was not grounded
upon proof of either tort or a nuisance. Itwas a claim for the destruction of property,



and governmental immunity does not shield the City of Houston. The Constitution

itself is the authorization for compensation for the destruction of property and is a

waiver of governmental immunity for the taking, damaging or destruction of property

for public use.

Id. at 791 (emphasis added). Steele recognized that the Takings Clause is self-executing—that it
alone authorizes suit, regardless of whether the Legislature has statutorily provided for it. See id.

Takings suits are thus, fundamentally, constitutional suits and must ultimately be decided by a court
rather than an agency. Agencies, we have held, lack the power of constitutional construction. See
Central Power & Light Co. v. Sharp, 960 S.W.2d 617, 618 (Tex. 1997) (holding that constitutional
claims need not be brought before an agency because “the agency lacks the authority to decide
[those] issue[s]”); 1 RONALD L. BEAL, TEXAS ADMINISTRATIVE PROCEDURE & PRACTICE § 9.3.1[c]
(2011) (“No Texas agency has been granted the power to engage in constitutional construction, and
any such attempt by the legislature to vest such power would raise serious and grave issues of a
separation of powers violation.”). But cf. TEX. CONST. art. XVI, § 50(u).

Texas has generally recognized this rule. Agency findings in eminent domain cases are
subject to de novo trial court review, and inverse condemnation plaintiffs bring their cases in the
same manner as any other civil case. The City and the dissents urge us to insulate one type of
takings claim from the protections of Steele: those in which an agency has first declared the
property a nuisance. We do not believe, however, that a matter of constitutional right may finally

rest with a panel of citizens untrained in constitutional law.

B. The Police Power and Nuisance Abatement



A maxim of takings jurisprudence holds that “all property is held subject to the valid exercise
of the police power.” City of College Station v. Turtle Rock Corp., 680 S.W.2d 802, 804 (Tex. 1984)
(citing Lombardo v. City of Dallas, 73 S.W.2d 475, 478 (Tex. 1934)). Based on this principle, we
have long held that the government commits no taking when it abates what is, in fact, a public
nuisance. See City of Texarkana v. Reagan, 247 S.W. 816, 817 (Tex. 1923). Nuisance
determinations are typically dispositive in takings cases.’* Indeed, that was the case here: except
for damages, the only relevant question for the jury was whether Stewart’s home constituted a public
nuisance.

Our precedents make clear that nuisance determinations must ultimately be made by a court,
not an administrative body. See City of Houston v. Lurie, 224 S.W.2d 871 (Tex. 1949); City of
Texarkana v. Reagan, 247 S.W.816 (Tex. 1923); Crossman v. City of Galveseton, 247 S.W. 810

(Tex. 1923); Stockwell v. State, 221 S.W. 932 (Tex. 1920).* In Stockwell, a statute empowered the

11 See, e.g., Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1029 (1992) (noting that a claimant cannot recover
under a regulatory takings theory if state law would have deemed the claimant’s activities a public nuisance); Vulcan
Materials Co. v. City of Tehuacana, 369 F.3d 882, 893-94 (5th Cir. 2004) (finding that the Lucas rule applies under
Texas law); RBIII, L.P. v. City of San Antonio, No. SA-09-CV-119-XR, 2010 U.S. Dist. LEXIS 91751, at *42 (W.D.
Tex. Sept. 3, 2010) (applying Vulcan and Lucas); City of Texarkana v. Reagan, 247 S.W. 816, 817 (Tex. 1923) (noting
that a showing that a structure was in fact a nuisance would be a valid defense to a suit for damages based on an allegedly
improper demolition of the structure); City of Dallas v. Wilson, 602 S.W.2d 113, 115 (Tex.App.—Dallas 1980, no writ)
(same); Jones v. City of Odessa, 574 S.W.2d 850, 853 (Tex.App—EIl Paso 1978, writ ref’d n.r.e.) (same).

12 JusTICE GUZMAN casts these opinions narrowly to create a “general rule” that would never apply in practice.
She would hold that de novo review is required only where the agency acts without a statutory nuisance definition or
a statute requiring substantial evidence review. The Legislature has defined nuisance, see TEX. Loc. Gov’T CODE
§214.001, and it has required substantial evidence review for boards like the URSB specifically, id. § 214.0012(f), and
for review of agency decisions generally, see TEX. Gov’T CODE § 2001.175(a). The Legislature has, therefore, evaded
JusTICE GuzMAN’s “general rule,” which would be unlikely ever to apply again.

Moreover, these cases stand for a broader proposition. In each case, there was statutory authorization for the
nuisance finding, and substantial evidence review was already considered the default standard. What these cases in fact
stand for, then, is that a court, not an administrative agency, must apply statutory nuisance standards to the facts of a
particular case.
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Commissioner of Agriculture to abate as nuisances any trees infested with an “injurious insect” or
a “contagious disease of citrus fruits.” See Stockwell, 221 S.W. at 934. The Commissioner
exercised this legislatively granted discretion and ordered Stockwell’s hedges destroyed because
they were infested with citrus canker, which the Commissioner determined fit the statutory
definition. 1d. We held that a court must ultimately pass on that determination, noting that “whether
something not defined as a public nuisance by the statute is such under its general terms, is
undoubtedly a judicial question.” Id. at 934.

Stewart’s home was declared an urban nuisance according to similarly broad terms. The
Local Government Code’s nuisance definition prohibits buildings that are “dilapidated,”
“substandard,” or “unfit for human habitation.” TEX. Loc. Gov’T CoDE § 214.001(a)(1). Like the
application of the phrase “contagious disease of citrus fruits,” these terms require more than rote
application by an agency; they require an assessment of whether the particular conditions—citrus
canker in one case, foundation damage in another—meet the general statutory terms. Judicial
review in nuisance cases requires the application of general statutes to specific facts.”® See
Stockwell, 221 S.W. at 935 (quoting COOLEY’S CONSTITUTIONAL LIMITATIONS 742 (“Whether any

particular thing or act is or is not permitted by the law of the State must always be a judicial

3 The statute at issue in Stockwell did specifically permit the abatement of trees infected with, e.g., “nematode
galls” or “crown galls.” See Stockwell v. State, 221 S.W. 932, 934 (Tex. 1920). Implicit in the opinion is a suggestion
that, had the Commissioner abated trees infected with such diseases, judicial review would be unnecessary because there
would have been no application of law to fact—merely rote application of statutory command. But, where the statutory
term was more general, and the agency therefore had discretionary power, review was necessary. There is, of course,
no suggestion that this is based on either the lack of a statutory definition—there is one—or the failure to prescribe a
standard of review.
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question, and therefore the question of what is and what is not a public nuisance must be judicial,
and it is not competent to delegate it to the local legislative or administrative boards.”)).

We adopted this view of Stockwell in Crossman, writing that Stockwell refused to “sustain
the validity of [a] statute, in so far as its effect was to deny a hearing before the courts on the
guestion as to whether or not the particular trees involved constituted a nuisance which ought to be
summarily destroyed.” Crossman, 247 S.W. at 813. That is, judicial review was necessary in
Stockwell because a general statutory term had to be applied to specific facts. We wrote:

A wooden building . . . is not a nuisance per se. It can only become a nuisance by

the use to which it is put or the state of repair in which it is maintained; but as to

whether or not it is, even in these events, a nuisance is a justiciable question,

determinable only by a court of competent jurisdiction.
Id. (emphasis added). To read this as requiring anything other than full judicial review is to reject
the opinion’s clear language.

Reagan is particularly on point. There, a statute in the form of the City’s charter gave the
City the power to abate “dilapidated” buildings as nuisances, and the City destroyed Reagan’s
property pursuant to this authority. The district court concluded that the City’s determination was
res judicata. We disagreed, holding that a court must determine whether a building is *“in fact” a
nuisance:

[N]either the Legislature nor the City Council can by a declaration make that a

nuisance which is not in fact a nuisance; and the question as to whether or not the

building here involved was a nuisance was a justiciable question, determinable alone

by the court or jury trying the case.

Reagan, 247 S.W. at 817 (emphasis added). JUSTICE GUZMAN suggests that the problem in Reagan

was that the statute was not “circumscribed to specific conditions that constitute a nuisance in fact”
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but rather authorized abatement of buildings for merely being dilapidated.  S.W.3dat___ &n.7.
But the statute at issue in this case also authorizes abatement of buildings for merely being
dilapidated. See TEX. Loc. Gov’T CoDE § 214.001(a)(1) (providing that a “municipality may, by
ordinance, require the . . . demolition of a building that is . . . dilapidated”). Thus, the standards for
demolition are the same,** and, as in Reagan, judicial review is required.

Finally, in Lurie, we stated that “[i]t has been repeatedly held that the question whether
property is a public nuisance and may be condemned as such is a justiciable question to be
determined by a court.” Lurie, 224 S.W.2d at 874. We referred to the “important principle”
announced by Stockwell, Crossman, and Reagan that “the property owner is not to be deprived of
his right to a judicial determination of the question whether his property is a public nuisance to be
abated by demolition.” 1d. at 875. Rather than give Lurie and its antecedents a needlessly narrow

cast, we should take their broad statements of principle at face value.™

14 Cities are by statute permitted to demolish buildings that are, inter alia, “dilapidated, substandard, or unfit
for human habitation and a hazard to the public health, safety, and welfare.” Tex. Loc. Gov’T CobE § 214.001(a)(1).
JusTiCcE GuzMAN contends that the phrase “hazard to the public health, safety, and welfare” limits the word “dilapidated”
and that, therefore, the statute only permits the demolition of nuisances in fact. This reading strain’s the sentence’s
grammar and apparent meaning. The language after the word “or” constitutes a single phrase permitting abatement of
buildings that are “unfit for human habitation and a hazard to the public health, safety, and welfare.” Dilapidation and
failure to comply with building standards are separate bases for abatement. This reading comports with the doctrine of
last antecedent, which suggests that in most cases, a qualifying phrase should be applied only to the portion of the
sentence “immediately preceding it.” See Spradlin v. Jim Walter Homes, Inc., 34 S.W.3d 578, 580 (Tex. 2000).

Moreover, even if the final phrase did modify “dilapidated,” that would not transform all URSB findings into
findings that a property was, in fact, a nuisance “in fact.” The Local Government Code’s “hazard” language is exactly
the same sort of “general term” that we said in Stockwell must be found by a court.

5 We should also recognize Lurie’s language about the lack of statutory authorization for substantial evidence
review for what it was: bolstering. See City of Houston v. Lurie, 224 S.\W.2d 871, 876 (Tex. 1949) (“Certainly we would
not be justified in applying the substantial evidence rule to this case when there is nothing in the statutes . . . expressing
an intention that the suit be tried under [the substantial evidence] rule.”). Earlier in the opinion, we noted that in other
circumstances substantial evidence was the default standard in the absence of express legislative guidance. Id. at 874.
But, because of the special nature of the right in question, we refused to apply that default presumption. 1d. Nothing
in Lurie suggests that our conclusion would have been different had the Legislature expressly required substantial
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The City doubts Lurie’s continuing validity, relying on two cases from this Court which, it
says, undermine the notion that a claim under the Takings Clause necessitates de novo trial court
review. In Brazosport Savings & Loan Ass’n v. American Savings & Loan Ass’n, we held that
substantial evidence review was appropriate where the plaintiff asserted that the State’s issuance of
a charter to a third party infringed on the plaintiff’s due process property rights. 342 S.W.2d 747,
752 (Tex. 1961). Then, in City of Houston v. Blackbird, we held that there was no right to a de novo
trial after the city council had levied assessments against landowners’ property for the costs of
paving improvements. 394 S.W.2d 159, 162-63 (Tex. 1965). Both cases are distinguishable.

Neither Brazosport nor Blackbird concerns nuisance determinations, and thus each says little
about Lurie’s specific holding. Moreover, both predate our decision in Steele, which recognized an
implied constitutional right of action for takings claims. Steele, then, undermined their vitality
insofar as they give broad deference to the Legislature’s determinations of remedial schemes for
property rights violations. Finally, and most fundamentally, Blackbird and Brazosport do not
concern agency decisions that directly determine substantive constitutional rights. Rather, they are
due process cases alleging improper agency actions implicating property interests. See Blackbird,
394 S.W.2d at 161 (petitioners arguing that Houston did not follow the law in levying assessments
against their property); Brazosport, 342 S.W.2d at 749 (respondent arguing that the agency acted
“contrary to law and . . . rules”). Blackbird and Brazosport hold that in such cases, due process
requires a right of appeal but note that substantial evidence review will usually be sufficient. See

Blackbird, 394 S.W.2d at 163 (holding that agency action levying property assessments may only

evidence review. To the contrary, the opinion’s other language—its language of principle—suggests the opposite result.
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be overturned because it is “arbitrary or [is] the result of fraud”); Brazosport, 342 S.W.2d at 751
(holding that due process requires “a right of judicial review” where agency action affects property
rights). So long as the agency complies with the requirements of due process, its substantive
decision does not directly adjudicate a constitutional claim.

In Blackbird, for example, the Court made clear that a city has the power to assess property
owners for improvements to their properties, but noted that an improperly supported assessment may
run afoul of the Texas Constitution. Blackbird, 394 S.W.2d at 162. To the extent the Court held that
the case implicated the Takings Clause, it was because of a belief that an improper assessment might
constitute a taking. Id. The suit in Blackbird was thus not a takings suit but, instead, was a statutory
suit contesting the assessments’ grounds. See id. at 160. It alleged that the agency failed to follow
the law, a violation of due process. See, e.g., Bennett v. Reynolds, 315 S.W.3d 867, 873 (Tex. 2010)
(noting that arbitrary deprivations of property are violations of due process); Citizens Ins. Co. of Am.
v. Daccach, 217 S.W.3d 430, 446 (Tex. 2007) (“Due process requires that the application of Texas
law be neither arbitrary nor fundamentally unfair.”). This differs significantly from Stewart’s
takings suit, which deals with whether her property was taken without just compensation. For these
reasons, the cases cited by the City do not displace our holding in Lurie. See Sheffield Dev. Co., Inc.
v. City of Glenn Heights, 140 S.W.3d 660, 674 (Tex. 2004) (“Prior decisions need not be reaffirmed
periodically to retain authority.”).

The City also relies on two federal cases for the proposition that Lurie has been undermined
by the rise of the administrative state. See Freeman v. City of Dallas, 242 F.3d 642, 649 (5th Cir.

2001) (en banc) (suggesting that plenary court review of nuisance determinations is “fundamentally
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at odds with the development of governmental administrative agencies”); Traylor v. City of
Amarillo, 492 F.2d 1156, 1158 (5th Cir. 1974) (suggesting that Crossman was “decided at a time
when the constitutional basis for public regulatory powers was more primitive” (internal quotations
omitted)). However, neither of these cases squarely addresses the issue currently before us, and
neither directly addresses Lurie at all. Traylor was a case about whether a judicial nuisance
determination must precede a property’s demolition, not about judicial review of such
determinations.

Freeman, too, is not directly on point. In Freeman, the petitioners, whose property was
demolished, did not seek judicial review of the URSB’s decision, and so the scope of that review
was not at issue. Freeman, 242 F.3d at 646-47. Rather, Freeman considered whether the Fourth
Amendment requires that a judicial warrant precede the permanent abatement of a nuisance. Id. at
647. Freeman cited our cases only to reject an analogy, apparently raised by the petitioners,
between warrant requirements and judicial review of nuisance determinations. Id. at 649 (noting
that the Texas judicial review cases “say nothing about employing the Warrant Clause” in this
context). We do not believe the Circuit intended to decide the specific question before us today.

Moreover, neither Traylor nor Freeman addresses the Texas Constitution, under which we
decide today’s case. See Freeman, 242 F.3d at 654 (reaching its holding under the Fourth
Amendment alone); Traylor, 492 F.2d at 1159 n.4 (*“We intend no reflection on the continuing
validity under state law of the Texas decisions cited by appellants . . . .”). Indeed, the Freeman
dissent notes that “judicial oversight of public nuisance abatement . . . is required by Texas

jurisprudence.” 242 F.3d at 665 (Dennis, J., dissenting) (citing Lurie, 224 S.W.2d at 874).
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We consider today not only our Takings and Due Process Clauses, which are generally
regarded as functionally similar to their federal counterparts, but also our Separation of Powers
Clause, which has no explicit federal analogue. See TEX. CONST. art. Il, § 1 (“The powers of the
Government of the State of Texas shall be divided into three distinct departments, each of which
shall be confided to a separate body of magistracy . ...”). Asin most states, separation of powers
principles are explicitly ingrained in the Texas Constitution, while they are merely implied in the
United States Constitution. See Harold H. Bruff, Separation of Powers Under the Texas
Constitution, 68 TEX. L. REV. 1337, 1340 (1990); see also Neil C. McCabe, Four Faces of State
Constitutional Separation of Powers: Challenges to Speedy Trial and Speedy Disposition
Provisions, 62 TEMP. L. REV. 177, 185 (1989) (“The principle of separation of powers has evolved
along parallel but distinctly different paths on the state and federal levels.” (internal quotations
omitted)). The scope of separation of powers is a function of governmental structure, and because
of the differences between Texas and federal government, its requirements at the state level are
different. This is especially true given its explicit treatment in our constitution. See Bruff, 68 TEX.
L. REv. at 1348 (noting that the “prominence of Texas’s constitutional command has given the
separation-of-powers doctrine a special vigor in a number of respects”). In particular, the
fragmentation of Texas’s executive branch “attenuates” the accountability of our administrative
agencies. 1d. at 1346 (“The structure of Texas government permits the ties between a particular
agency and each of the three branches of the state government to be weaker—sometimes far
weaker—than they would be in the federal government.”). Accountability is especially weak with

regard to municipal-level agencies such as the URSB, which are created by cities that “typically lack
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the separation of powers of the state and federal governments.”*® Id. at 1355. For these reasons, the
Fifth Circuit cases cited by the City have little relevance to our decision today, which must rely on
the Texas Constitution and our precedent.”
C. Agencies and Constitutional Construction

JusTICE GUzZMAN laments that we “miss[] the crux of the constitutional issue” before us. See
_ SW.3dat__. We agree that the “correct inquiry” is whether Stewart was afforded due
process, id. at ___, but we cannot accept that the centrality of personal property rights, explicitly
protected by two provisions of our constitution, has no bearing on the procedural requirements
placed on an administrative agency when it adjudicates a question of direct constitutional import.
Our opinion emphasizes the importance of an individual property owner’s rights when aligned
against an agency appointed by a City to represent the City’s interests.’* The character of the
substantive rights protected, especially substantive constitutional rights, must be considered by a

court determining what procedure is due. Cf. Mathews v. Eldridge, 424 U.S. 319, 335 (1976)

18 Individuals often have fewer statutory procedural protections before municipal agencies than they do before
State agencies. Compare TEX. Gov’T CobE ch. 2001 (enumerating the procedural protections required for contested
case hearings conducted by State agencies), with TEX. Loc. Gov’T CODE ch. 54, subch. C (permitting the creation of
municipal building and standards commissions and defining the scope of their powers).

71t is also worth noting that Traylor, on which Freeman relies, predates both our decision in Steele as well as
the reinvigoration by the Supreme Court of the constitutional fact cases, discussed below.

18 Abatement actions are often motivated, at least in part, by a city’s bottom line. See Nicole Stella Garnett,
Ordering (and Order in) the City, 57 STAN.L.REV. 1, 12-13 (2004) (“Blighted properties contribute to a city’s economic
problems by discouraging neighborhood investment, depriving the city of tax revenue, lowering the market value of
neighborhood property, and increasing the cost of business and homeowner insurance.” (footnotes omitted)); see also
Freeman v. City of Dallas, 242 F.3d 642, 667 (5th Cir. 2001) (en banc) (Dennis, J., dissenting) (“The City of Dallas has
pecuniary interests in the outcome of [abatement] proceedings, e.g., justification for federal and state urban renewal
grants; enhancement of the municipal tax base by promoting the replacement of old buildings with new ones.”); id. at
664 (“The URSB is an agency of the City of Dallas charged with the remediation—including the demolition—of
structures deemed by it to constitute urban nuisances. The URSB’s job is to eliminate unsightly conditions adversely
affecting the economic value of neighboring property and the City’s tax base.”).
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(noting that, in determining what process is due, courts must pay close attention to the nature of “the
private interest that will be affected by the official action”); see also Cleveland Bd. Of Educ. v.
Loudermill, 470 U.S. 532, 541 (1985) (noting, with regard to the important relationship between
procedural due process and substantive rights, that “the Due Process Clause provides that certain
substantive rights—Ilife, liberty, and property—cannot be deprived except pursuant to
constitutionally adequate procedures™).

In atakings case, a nuisance finding generally precludes compensation for the government’s
destruction of property. That is so because due compensation is typically a matter “determined by
whether the conduct of the sovereign is classified as a noncompensable exercise of the police power
or a deprivation of property through eminent domain.” Cabaniss, 44 TEX. L. REV. at 1584 n.1. The
nuisance determination, therefore, cannot be characterized as somehow apart from the takings claim,
because the only sense in which such a determination is significant—its only meaning—is that it
gives the government the authority to take and destroy a person’s property without compensation.
Nuisance findings are “determination[s]—in constitutional terms—that the structure has no value
atall.” D.R. Mandelker, Housing Codes, Building Demolition, and Just Compensation: A Rationale
for the Exercise of Public Powers Over Slum Housing, 67 MiCH. L. REv. 635, 639 (1969).
Specifically, the issue before us is whether, in Stewart’s takings claim, the URSB’s nuisance
determination is res judicata. That is, should it have been a dispositive affirmative defense to her

claim?* The nuisance finding is thus a value determination, like the value determination made by

19 For this reason, JUSTICE GUZMAN’Ss suggestion that, as an initial matter, this case falls outside the Takings
Clause is peculiar. This case is outside the Takings Clause only if the property was in fact a nuisance and properly found
assuch. If the jury’s failure to find that Stewart’s property was a nuisance controls, then there was a taking. This case
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the board of commissioners in an eminent domain case. The board of commissioner’s value
determination, of course, is subject to de novo review in a trial court;® so, too, is the URSB’s value
determination in this case.?

Moreover, though the value determination that the board of commissioners makes in an
eminent domain suit is wholly factual, based on market conditions and similar factors, it is given no
weight on appeal to the trial court. The value determination the URSB made here, however, was
largely a determination of law based on the application of statutory standards to historical facts.
Such a determination is less, not more, appropriate for deferential agency review.

This is especially true because of the constitutional nature of the nuisance inquiry. In Steele,
we observed that the law had “moved beyond the earlier notion that the government’s duty to pay
for taking property rights is excused by labeling the taking as an exercise of the police powers,”
Steele, 603 S.W.2d at 789, because the line between police power and takings is “illusory” and

re