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CHIEF JUSTICE JEFFERSON delivered the opinion of the Court, in which JUSTICE O’NEILL,
JUSTICE MEDINA, JUSTICE JOHNSON, and JUSTICE WILLETT joined.

JusTICE HECHT delivered a dissenting opinion, in which JUSTICE WAINWRIGHT, JUSTICE
BRISTER, and JUSTICE GREEN joined.

In this mandamus action, we determine whether a motion for new trial filed within thirty days
of judgment, but after a preceding motion for new trial has been overruled, extends the trial court’s
plenary power under Texas Rule of Civil Procedure 329b. Because we hold that it does not, we deny
relator Brookshire Grocery Company’s petition for writ of mandamus.

I
Background

In the underlying tort action, the jury returned a verdict for Barbara Goss in her action against
Brookshire. On December 3, 2004, after the verdict but before the trial court signed the judgment,
Brookshire filed a “Motion for Judgment Notwithstanding the Verdict and in the Alternative Motion
for New Trial.” In these motions, Brookshire argued that there was no evidence to support the

verdict and urged the court to render judgment in its favor; alternatively, Brookshire sought a new



trial based on an alleged error in the court’s charge. On December 9, 2004, the court heard the
motions and signed a judgment conforming to the jury verdict. The next day, December 10, 2004,
the court signed an order denying not only Brookshire’s motion for judgment notwithstanding the
verdict, but also its alternative motion for new trial.! Specifically, the order stated that “[h]aving
considered the pleadings and the evidence presented, and having heard and considered the arguments
of counsel, the Court finds that said Motions are DENIED.” (Emphasis added.)

On January 7, 2005, twenty-nine days after judgment, Brookshire filed a second motion for
new trial, which again argued, in considerably more detail, that there was insufficient evidence to
support the judgment and that the court’s charge was erroneous. Goss countered that the December
10, 2004 order “terminated the period for filing amended or supplemental motions for new trial
under Tex. R. Civ. P. 329b(b), and triggered the final thirty days of the Court’s plenary power under
Tex. R. Civ. P. 329b(e).” After a January 25 hearing, the trial court granted Brookshire’s motion for
new trial in an order signed on February 1.

Goss sought mandamus relief from the court of appeals, arguing that the trial court lacked
jurisdiction on February 1 to grant the second motion for new trial, because its plenary power expired

on January 10, thirty days after the court overruled the first motion for new trial.> The court of

! The court’s denial of the first motion for new trial seems inconsistent with statements made at the December
9 hearing. At that time, the court stated that, “it seems like realistically what’s before the Court right now is whether or
notthe Court should enter judgment on the, on the [sic] verdict or ajudgment notwithstanding the verdict.” Additionally,
when Brookshire stated that it planned to file a more comprehensive motion for new trial, the court replied, “I will go
ahead then . . . and enter the judgment . . . and go ahead and proceed on then with the . . . motion for new trial.”

% January 10, 2005 is actually the thirty-first day after the December 10, 2004 order; because the thirtieth day
(January 9, 2005) was a Sunday, however, the first day after the thirtieth day that was not a Saturday, Sunday, or legal
holiday became the last day of the trial court’s plenary power. See TEX. R. C1v. P. 4 (governing computation of time
under the rules).



appeals agreed and ordered the trial court to vacate the February 1 order; the trial court has complied.
160 S.W.3d 288, 292. Brookshire now seeks a writ of mandamus directing the trial court to reinstate
the order granting new trial.

1|
Standard of Review

Mandamus relief is appropriate when a trial court issues an order after its plenary power has
expired. In re Sw. Bell Tel. Co.,35 S.W.3d 602, 605 (Tex. 2000). When the mandamus proceeding
arises out of the interpretation of legal rules, we give limited deference to the lower courts’ analysis.
See Walker v. Packer, 827 S.W.2d 833, 840 (Tex. 1992).

111
Discussion

Texas Rule of Civil Procedure 329b governs the filing of motions for new trial (as well as
motions to modify, correct, or reform the judgment) and outlines their effect on the trial court’s
plenary power. The rule provides, in relevant part:

(a) A motion for new trial, if filed, shall be filed prior to or within thirty days after the
judgment or other order complained of is signed.

(b) One or more amended motions for new trial may be filed without leave of court
before any preceding motion for new trial filed by the movant is overruled and within
thirty days after the judgment or other order complained of is signed.

(e) If a motion for new trial is timely filed by any party, the trial court, regardless of
whether an appeal has been perfected, has plenary power to grant a new trial or to
vacate, modify, correct, or reform the judgment until thirty days after all such
timely-filed motions are overruled, either by a written and signed order or by
operation of law, whichever occurs first.



Tex. R. Civ. P. 329b (emphasis added).

We must decide whether a motion for new trial filed within thirty days of judgment, but after
a prior motion for new trial has been overruled, is “timely” for purposes of extending plenary power
under Rule 329b(e). If Brookshire’s second motion for new trial was indeed “timely filed,” the trial
court’s plenary power extended until thirty days after that motion was overruled either by signed
order or by operation of law. See TEX.R. Civ.P. 329b(e). Under this scenario, the trial court would
have had plenary power when it granted the second motion for new trial on February 1, 2005. If,
however, the only “timely filed” motion—as governed by Rule 329b(e)—was Brookshire’s first
motion for new trial,’ the trial court’s plenary power expired January 10, 2005, thirty days after the
court overruled that motion. Consequently, the trial court would have lacked jurisdiction on
February 1 to grant the second motion for new trial.

We conclude the latter interpretation is correct. Subsection (b) of Rule 329b provides that
an amended motion may be filed without leave of court when: (1) no preceding motion for new trial
has been overruled and (2) it is filed within thirty days of judgment. TEX.R. Civ.P.329b(b). “And”
is conjunctive: an amended new-trial motion is timely filed only before the court overrules a prior
one. See Bd. of Ins. Comm rs v. Guardian Life Ins. Co. of Tex., 180 S.W.2d 906, 908 (Tex. 1944)
(“Ordinarily the words ‘and’ and ‘or,” are in no sense interchangeable terms, but, on the contrary,
are used in the structure of language for purposes entirely variant, the former being strictly of a

conjunctive, the latter, of a disjunctive, nature.” (citation omitted)). An amended motion filed

3 Brookshire filed its first motion for new trial before the trial court signed the judgment; thus, the motion was
deemed filed on the date of, but subsequent to the time of, the signing of the judgment. TEX.R. Civ. P. 306c.
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afterwards: (1) need not be considered by the trial court and (2) does not extend the trial court’s
plenary power. A contrary interpretation would effectively substitute the word “or” for “and,” so
that a litigant’s motion for new trial, filed after a preceding motion has been overruled, would extend
the trial court’s plenary power. But “ordinarily the words ‘and’ and ‘or’ are not interchangeable,”
Bayou Pipeline Corp. v. R.R. Comm’n, 568 S.W.2d 122, 125 (Tex. 1978), and they should not be
here.

Brookshire asks us to hold that an amended motion for new trial can be timely filed after a
preceding motion has been overruled, as long as it is filed with leave of court and within thirty days
of judgment.* The relator cites a court of appeals opinion that offers some support for this
proposition. See Morris v. Morris, 2003 Tex. App. LEXIS 10239, at *3 (Tex. App.—Tyler
December 3, 2003, no pet.). The Morris court, however, held that while a trial court may grant a
new trial based on the grounds stated in a motion for new trial that is filed after a preceding motion
has been overruled, but within thirty days of judgment, it must do so within the trial court’s plenary
power as measured from the date the court overruled the first motion for new trial. 2003 Tex. App.
LEXIS 10239, at *4 (citing Moritz v. Preiss, 121 S.W.3d 715 (Tex. 2003)). The Morris court held
that the trial court lost plenary power thirty days after overruling the first motion for new trial. Id.
(citing TEx. R. C1v. P. 329b(e)). Because the trial court did not grant the second motion for new trial

until after that thirty-day period expired—as is the case here—the order granting the motion was

* Brookshire argues that statements made by the trial court at the hearing on the motion for judgment
notwithstanding the verdict and alternative motion for new trial, as well as the trial court’s later action on the second
motion for new trial, demonstrate that the court granted Brookshire leave to file. We do not decide whether leave can
be implied from the record before us, because we hold that, for purposes of extending the trial court’s plenary power,
leave of court has no effect on the timeliness of a motion for new trial filed after a preceding motion has been overruled.
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void. Id. We agree with Morris to the extent it holds that a motion for new trial filed after a
preceding motion has been overruled cannot operate to extend the trial court’s plenary power under
Rule 329b(e).”

Rule 329b’s history supports our conclusion that a motion for new trial filed after a preceding
motion has been overruled is not “timely” for purposes of extending the trial court’s plenary power.
Rule 329b was substantially revised and amended in 1981.° Before then, a party had to file a motion
for new trial within ten days of judgment and could file one amended motion, provided it was: (1)
filed within twenty days after filing the original motion and (2) the original motion had not been
“acted upon.” See TEX.R. C1v.P. 329b(2) (1978, amended 1981). While these two restrictions had
always been a part of the rule, prior to a 1967 amendment, the rule also mandated that the amended
motion could be filed only by leave of court. See TEX. R. Civ.P. 329b(2) (1961, amended 1967).
Thus, before 1967, a party could not file an amended motion after the original had been acted upon,
even if leave of court was obtained. See, e.g., Dallas Storage & Warehouse Co. v. Taylor, 77 S.W .2d
1031, 1034 (Tex. 1934) (discussing the predecessor to Rule 329b and holding that a motion for new

trial could be amended “only before it is acted upon™).

3 Both parties cite to /n re Dickason, in which we held that an amended motion for new trial does not extend
the trial court’s plenary power. 987 S.W.2d 570, 571 (Tex. 1998). That case is inapposite, however, because the
complaining party in Dickason filed all original and amended motions for new trial within thirty days of judgment and
before any preceding motion for new trial had been overruled. Id. Thus, Dickason did not implicate the motions’
timeliness, and it is not necessary to discuss the merits of that case nor apply its lessons here. Additionally, while we
agree with the court of appeals’ holding that the trial court lacked plenary power to grant the February 1, 2005 motion,
we disapprove its application of Dickason to this case. See 160 S.W.3d 288,291-92.

8 See Order of Supreme Court of Texas, Adopting Amendments to Rules of Civil Procedure, 599-600 S.W .2d
(Texas Cases) XXXIII, L-LI (June 10, 1980, eff. Jan. 1, 1981).
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In 1967, we amended Rule 329b to conform to our holding in Consolidated Furniture
Company v. Kelly that a motion for new trial could be freely amended “without” leave of the court,
provided it was filed within the time period mandated under Rule 329b. See Kelly, 366 S.W.2d 922,
923 (Tex. 1963) (holding that “[i]t is the right of a party to amend, subject only to the qualification
that the amendment be proper and in proper time. The leave of the court is a matter of course.”)
(citation omitted) (emphasis added); see also Amendments to the Rules of Civil Procedure Presented
to the Supreme Court Advisory Committee on July 10, 1965, at 42 (on file with the Supreme Court
of Texas) (noting that the Rule 329b revision was in response to Kelly). Thus, while the amended
rule allowed a party to freely amend its new trial motion, it continued to require that amended
motions “shall be filed before the original motion is acted upon.” TeX. R. Civ. P. 329b(2) (1978)
(emphasis added). Accordingly, throughout the history of Rule 329b, timely amended motions for
new trial have always been limited to those filed before the trial court overruled a preceding motion,
regardless of whether leave of court was required. See, e.g., Risher v. Risher, 547 S.W.2d 292,293
(Tex. Civ. App.—Dallas 1977, writ dism’d w.0.j.) (amended motion filed within the allowed time
period, but after the original motion had been overruled, was “not timely”).’

Following this pattern, the 1981 rule amendments revised subsection (b) to allow for both
original and amended motions to be freely filed within thirty days of judgment, but the rule once

again retained the restriction that all such motions must be filed prior to the court overruling a

" Risher was authored by former Chief Justice Guittard of the Dallas Court of Appeals, who, as chair of a joint
committee of the Texas Judicial Council and the State Bar of Texas Committee of the Administration of Justice,
spearheaded the revision of Rule 329b and was a member of the Supreme Court Advisory Committee when the rule was
redrafted in 1979. See Lane Bank Equip. Co. v. Smith S. Equip., Inc., 10 S:W.3d 308, 316 (Tex. 2000) (Hecht, J.,
concurring).



preceding motion for new trial. See Agenda for the May 4-5, 1979 Meeting of the Advisory
Committee for the Supreme Court of Texas, at 43 (on file with the Supreme Court of Texas)
(commenting on the amended version of Rule 329b that “[wl]ithin thirty days, the number of
amended motions for new trial may be filed [sic] is not limited, but the overruling of one motion
precludes filing another”). Therefore, an amended motion for new trial filed after the court has ruled
on a prior motion is not “timely” for purposes of extending the trial court’s plenary power under Rule
329b(e), even if leave of court is obtained and it is filed within thirty days of judgment.®

Our holding today does not preclude a party whose motion for new trial has been overruled
from continuing to seek a new trial while the trial court is still empowered to act. Pursuant to Rule
329b(e), the trial court retains plenary power for thirty days after overruling a motion for new trial;
thus, the losing party may ask the trial court to reconsider its order denying a new trial—or the court
may grant a new trial on its own initiative—so long as the court issues an order granting new trial
within its period of plenary power. See Moritz v. Preiss, 121 S.W.3d 715, 720 (Tex. 2003) (noting
that a trial court can always “grant a new trial, or vacate, modify, correct or reform the judgment”
during this time); see also TEX.R. C1v.P. 5 (trial court may not enlarge period for granting new trials

except as stated in the rules).

8 As the rule is drafted, a party has the right, within thirty days of judgment, to revise its motion before the court
rules; afterwards, the trial court retains discretion either to consider a late motion or not, but may act only during its
period of plenary power. Once that power expires, as it did here, the court may neither grant nor deny the motion. The
rule simply codifies Kelly’s sensible proposition that a party should have the ability to amend its motion for new trial
up until the time the court rules (provided the amended motion is filed within thirty days of judgment), see Kelly, 366
S.W.2d at 923; after the court rules, however, a late motion is subject both to the court’s discretion to consider the filing
and the court’s power to decide the motion.



Additionally, under Rule 329b, a trial court’s plenary power to grant a new trial expires thirty
days after it overrules a motion for new trial, only provided no other #ype of 329b motion (such as
a motion to modify, correct, or reform the judgment) is “timely filed.” See TEx.R. Civ.P.329b(e),
(g). Thus, a party whose motion for new trial is overruled within thirty days of judgment may still
file a motion to modify, correct, or reform the judgment—provided it is filed within thirty days of
judgment—and thereby extend the trial court’s plenary power. See TEX. R. Civ. P. 329b(g)
(deadlines for filing and ruling on a motion to modify, correct, or reform the judgment are the same
as those prescribed for a motion for new trial); see also L.M. Healthcare, Inc. v. Childs, 929 S.W.2d
442, 444 (Tex. 1996) (holding that “a timely filed motion to modify judgment extends the trial
court’s plenary power, separate and apart from a motion for new trial”). It is this scenario—and not
one involving successive rulings on multiple motions for new trial—that is referenced in Rule
329b(e), which provides that plenary power expires thirty days after “all such timely-filed motions
are overruled.” TEX.R. Civ.P. 329b(e) (emphasis added); see also id. 329b(g) (providing that “[t]he
overruling of [a motion to modify, correct, or reform the judgment] shall not preclude the filing of
a motion for new trial, nor shall the overruling of a motion for new trial preclude the filing of a
motion to modify, correct, or reform”).

In this case, because the only 329b motion Brookshire filed was a motion for new trial, the
trial court’s plenary power expired January 10, 2005, thirty days after it overruled the first motion.
Brookshire’s second motion for new trial was filed within that thirty-day period, and the trial court
could have thus considered the grounds raised in it and granted a new trial on that basis or on its own

motion; however, the court could only act while it had plenary power. See Moritz, 121 S.W.3d at



720. The February 1, 2005 order granting a new trial was signed after the court’s plenary power
period expired, and, therefore, that order was void.

The dissent contends that Brookshire’s second motion for new trial should be treated as a
motion to modify the judgment. =~ S.W.3d at . We agree that the “nature of a motion is
determined by its substance, not its caption.” Id.at . We disagree, however, that “[i]n substance,
Brookshire’s second motion asked for a modification in the judgment—to order that the plaintiff take
nothing.” Id. The motion at issue was titled “Motion for New Trial” and the only relief requested
was that the trial court “grant a new trial.” The caption was perfectly consistent with the motion’s
substance. Moreover, equating a motion for new trial with a motion to modify the judgment
mischaracterizes the fundamental nature of a new trial motion, which seeks not to reform, but to
vacate the court’s judgment.

There are other problems with conflating a motion for new trial and a motion to modify,
correct, or reform the judgment. First, our rules treat the two motions differently. Rule 324 requires
a party to move for a new trial in order to preserve certain points of error (such as a complaint of
factual insufficiency of the evidence); a motion to modify, correct, or reform does not preserve such
error. TEX. R. Civ. P. 324(b). Rule 329D also treats motions for new trial and motions to modify,
correct or reform as distinct procedural vehicles. See TEx. R. Civ.P.329b(g) (providing that “[t]he
overruling of [a motion to modify, correct, or reform the judgment] shall not preclude the filing of
a motion for new trial, nor shall the overruling of a motion for new trial preclude the filing of a

motion to modify, correct, or reform.”).
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Furthermore, Rule 5 provides that a trial court “may not enlarge the period for taking any
action under the rules relating to new trial except as stated in these rules.” TEX.R. Civ.P. 5. The
rules place no such limitation on motions relating to modifying, correcting, or reforming the
judgment; treating such a motion as a motion for new trial—thereby extending the trial court’s
otherwise expired plenary power—would permit an end run around Rule 5's prohibition. /d.; see
also A. F. Jones & Sons v. Republic Supply Co., 246 S.W.2d 853, 855 (Tex. 1952) (holding that
while the TC has “inherent power” to “alter, modify or set aside its judgments,” it cannot “extend
the time for filing a motion for new trial as [it] is specifically prohibited by Rule 5”).

v
Conclusion

In response to the court of appeals’ conditional grant of mandamus, the trial court properly
vacated its February 1, 2005 order granting new trial. We deny Brookshire’s petition for writ of

mandamus. TEX. R. App. P. 52.8(d).

Wallace B. Jefferson
Chief Justice

OPINION DELIVERED: January 4, 2008
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