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JusTicEHECHT, joined by JusTice JEFFERSON, and joined by Justice OweN onPartsl, A, [1A,
and [11B, dissenting.

“[T]his case,” laments the Court, “has taken its excrudatingly sow course through our judicial
system.”! Lamentably, alittlemorethan athird of the excruciation hasbeenin this Court. Andjust whose
faut isthat? Whosefault isit that this Court has taken 524 days to decide this case? Why, the parties,
of course, says the Court. Who elsecould beto blame? Not us. We vetried our very best, but “appellate
review has been greatly hampered by the shifting, indistinct focus of their complaints’.? Well, well. The

facts here are a bit of aproblem. We decided six parentd rights termination cases last Term,® and took,
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5InreAV., __ SW.3d ___ (Tex. 2003); In the Interest of B.L.D., __ SW.3d ___ (Tex. 2003); In the interest
of M.S, _ SW.3d __ (Tex. 2003); In the Interest of AF., _ SW.3d ___ (Tex. 2003) (per curiam); In the Interest of

K.INNR, _ SW.3d__ (Tex. 2003) (per curiam); In the Interest of J.F.C., 96 SW.3d 256 (Tex. 2002).



respectively, 199 days,* 361 days,® 387 days,® 540 days,’” 584 days,® and 646 days® to issue an opinion
ineach. In none of the three cases that the Court took aweek, elght weeks, and seventeen weeks longer
to decide than it took to decide this case was “ gppellate review . . . greatly hampered” by poor briefing.
“[W]e il disagree about what the complaints are and whether they were preserved’, the Court
moans.’® And here again, the fault for our disagreement must in dl fairness be laid squarely at the parties
feet. If only the briefing had been better, the Court’ s decision would have been prompt and unanimous.
But before taking the Court’ sword for this, the reader may wish to know that the parties have filed about
88 pages of briefs and motionsinthis Court, the reporter’ srecord of the one-day hearing in the tria court
is 328 pages, and the clerk’ srecord is 117 pages. All told, the record and briefswould not take any one
of our law clerksmorethanhdf aday to master. Truthis, the Court knew what theissueswerein thiscase
fromthe imeit wasfiled. What the Court has disagreed about for more than a year is not what the issues
are, but whether these parents’ rightsintheir childrencan be terminated some technical way without having

to address their arguments.

AAF.,  Swad__ .
SKINR, ___Sw.ad__ .
fM.S,  sw.ad_ .
"JF.C., 96 SW.3d 256.
8B.LD.,___sw.ad__.
AV, _ Swad__.
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Theninwhat | believe must rank as among the most bizarre statements to be found in an opinion
from this Court, the Court says that what it is redly trying to do in this case is. discourage foreign
adoptions. This, the Court warns, isamounting plague on our society, and for proof one need look no
further thanastory inlast month’ sMiami Herald. Thank goodnessthis case, poorly briefed and dl, came
adongwhenit did, and that we delayed our decisonuntil the Miami Herald's exposé. If we hadn’t turned
these parents away for poor briefing, no telling where adoptive parents would have had to go for “smpler
and less expensive’'! proceduresin the future.

The Court says that this case is about appellate procedure. Y ou can’'t argue on apped what you
don't raseinthetrid court. Pure and smple. Happens dl thetime. Too bad, redly. Especialy when
children are at stake. The Court is certainly not unsympathetic to parents who clam that they have been
unjustly deprived of their children. Absolutdy not. Just can’t be helped, that' s dl.

With respect, and dl nonsense aside, this case is not about appellate procedure or delay. It is
certainly not about discouraging foreign adoptions. It is about the process for taking children from their
parents, and it is about the Texas legd system’ s trestment of people who do not speak English.

Ricardo DuenasisHigpanic. Hisnative tongueis Spanish. Hewas a work in ahotel kitchen one
day when hewas called and told to go immediately to the office of alawyer he had never met, who as it
turned out had been hired by a couple who wanted to adopt Ricardo’ s five-month-old twin sons. There

he was handed a seven-page, Sngle-spaced affidavit, written in English, and told to Sgn it. He complied,
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athough it took him two triesto get it right. He wastold to initid everyline of part of the affidavit, and he
did. Heinitided this sentence, written in boldface, capitd |etters:
| REALIZE THAT | SHOULD SIGN THIS AFFIDAVIT OF
RELINQUISHMENT IF 1 AM NOT THINKING CLEARLY BECAUSE OF
ILLNESS, MEDICATION, MY EMOTIONAL STATE, OR ANY OTHER
REASON.
Apparently a“not” was left out. The affidavit was not read to him in English or Spanish. Partsof it were
paraphrased to him briefly in Spanish. He understood it had something to do with losing his sons.
Ricardo contends that he cannot be said to have voluntarily relinquished dl rights to his twin sons
by sgning an affidavit written in English that he could not understand and that was not trandated for him.
This was his position in the trid court and the focus of the evidence at the one-day hearing (with an
interpreter present, appointed by the court); it was his position in the court of appeals, was thoroughly
briefed by dl partiesthere, and was decided by that court on its merits;'? it is il his position here. His
lawyer on apped has called the termination of his parentd rights a violationof congtitutiona due process,
hislawyer inthe trid court did not use those exact words. Based on this rdatively minor discrepancy and
nothing else, the Court refuses to consider Ricardo’s position. His trid lawyer could have been more
specific, even though she had only two days to prepare, and the appellate lawyer could have elaborated

in briefs and argument. But Htill there cannot be the dightest doubt what Ricardo’scomplaint is: helogt his

five-month-old sons because he does not speak English.

2 sw.ad __,  (Tex. App.—Houston [14th Dist]) (“Ricardo claims that because he does not
understand English, he did not understand what he was signing. . . . We disagree.”).
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Nor can there be any doubt what his wife Luz Maria Sylvestre Inocencio’s complaint is. She
contends that in Sgning her afidavit of rdinquishment she was unduly influenced by the kindness of some
of the participants in the process and defrauded by promises that her sons adoptive parents would send
her picturesand update her on their progress. Thiswas her pogition in the tria court; it was her argument
inthe court of appeals, was briefed by the parties, and was decided by that court;® it is il her argument
here. For the same technical reasons, the Court refuses to consider whether Maria is right. Again, her
appointed guardian ad litem at trid and her gppd late counsd (who aso represents Ricardo) might have
been dearer, but thereis fill no mistaking Maria's clam.

To missthe Imple argumentsthese parentsmake, one would seemingly have to understand aslittle
English as Ricardo does. Y et the Court takes an extremely restrictive view of Ricardo and Marid s brief,
reading it to raise only narrow issues that were not ruled on by the trid court. The terminationof parental
rights, fundamenta and condtitutiond in their magnitude, is thus held to turn on trifling points regarding the
congtruction of gppdlate briefs. It has long been “our practice to liberdly congtrue [briefs] in order to

obtain a just, fair and equitable adjudication of the rights of the litigants”** and our rules mandate this

B 1d. & __ (“Appellants contend that Detective Goetschius engaged in coercion and overreaching to compel
Luz to dgn the affidavit. Appellants further contend that the Monteguts' defrauded Luz by agreeing to her demands
that she be given semi-annual updates and photographs of the twins. We reject both contentions.”).

14 Holley v. Watts, 629 SW.2d 694, 696 (Tex. 1982); accord Texas Mexican Ry. v. Bouchet, 963 SW.2d 52, 54
(Tex. 1998) (“Courts should liberdly construe briefing rules.”); Anderson v. Gilbert, 897 SW.2d 783, 784 (Tex. 1995)
(“Courts are to construe rules on briefing liberdly.”); Williams v. Khalaf, 802 SW.2d 651, 658 (Tex. 1990) (“It is our
practice to construe points of error liberdly in order to adjudicate justly, fairly and equitably the rights of the litigants.
We have a policy of ‘permitting broader points of error,’ ‘liberally construing briefing rules’ and relaxing the ‘past
rigorous requirements as to the wording of points of error’ in order to do justice.” (citations omitted)); Sterner v.
Marathon Oil Co., 767 S.\W.2d 686, 690 (Tex. 1989) (“[I]t is our practice to construe liberally points of error in order to
obtain a just, fair and equitable adjudication of the rights of the litigants.”); Pool v. Ford Motor Co., 715 SW.2d 629,
632-633 (Tex. 1986) (“We look not only a the wording of the points of error, but to the argument under each point to
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practice.™® The Court does not follow the practiceinthis case, where the importance of the rightsasserted
makeit al the moreessentid. Itisfair to say that Ricardo did not make a due process argument to thetria
court, but it isnot fair to say that his brief, liberaly read, makes no broader argument, or that a“just, fair
and equitable adjudication” of his parentd rights can be made if the core complaint he has made since he
was sued isignored. The sameistrue for Maria

To order that children be taken fromtheir parentsand givento othersisagrave responghility. To
do it soldy for technicd reasons of appellate procedure, without regard for the parents’ arguments, is hard
to judify. But to terminate parenta rights as the Court does today, based solely on arigid reading of a
brief, is in my view indefensble. | would decide the case on the merits, not on procedure, and would
reverse and remand to the trid court for further proceedings.

Accordingly, | dissent.

I

The Court’s summary of the record is as crabbed as its reading of petitioners brief. From the
Court’s opinion, it isimpossble evento beginto appreciate the context inwhichthe important issuesin this
casearise. According to therecord, hereiswhat happened. Some events are disputed, as | will indicate,

but many are not.

determine as best we can the intent of the party.”).

15 TEX. R. APP. P. 55.2(f) (“The statement of an issue or point will be treated as covering every subsidiary
question that is fairly included.”).



In April 1999, Luz Maria Sylvestre Inocencio, age 15, gave birthto twin boys. She contends that
Ricardo Duenas, age 25, wastheir father, and he admitshe was. Ricardo and Mariawerenot married until
later in the year. Detective Brian Goetschius had investigated a report that aminor— Maria, asit turned
out — had beendancing at astrip joint,*® and when he learned she was pregnant, he and hiswife, Dawvndl,
took apersond interest inher. Maria solder sster, Esther Gonzalez, age 33, acollege graduate, deplored
Marid s lifestyle and decided that Maria could not care for her sons properly. Mariaand the boys were
daying withEsther and Marid s mother, Guillerma Pruitt, and on September 2, 1999, Guillerma petitioned
to be named ther sole managing conservator, apparently with Maria's agreement.  Nevertheless, on
September 21, Esther called Detective Goetschius to ask for hdp inplacing the twins for adoption. A day
or so later, the Goetschiuses told Esther that Dawnell’s sister and brother-in-law, Monica and Miles
Montegut, would be willing to adopt Maria s boys.

On September 24, Esther went to Guillerma shome and announced that she had “greet news’: she
had arranged for Mariato give her sons up for adoption that very day. Thiswascertainly newsto Maria,
gncethiswasthefirg Esther had mentioned it, but it was not “great” news, and Maria furioudy refused to
give up her sons. Mariasaysthat she and Esther fought. Esther says Mariawas emotiond at first but soon
camed down and saw that adoptionwas best for her boys. Mariaand Guillermasay that Esther threatened
Maria with juvenile proceedings for having danced nude as aminor if she did not cooperate. Guillema

says that Esther threatened her with truancy proceedings for not having kept Mariain school. Guillerma

16 See TEX. PENAL CODE § 43.251(b) (“A person commits an offense if the person employs, authorizes, or induces
a child to work: (1) in a sexually oriented commercial activity; or (2) in any place of business permitting, requesting, or
requiring a child to work nude or topless.”).



saysthat she and Maria feared what would happen to themif they res sted the adoption, and that she and
Mariawerelike”caged animds’, “likesheep to the daughter”. Esther maintainsthat she threatened no one
and that cam reason smply prevalled over dl. In any event, Maria agreed to go to a lawyer’s office in
Texas City within the hour and surrender her children. Esther told her that it would be necessary for
Ricardo to agreeaswdl, so onthe way they stopped at a gasoline station, and Maria telephoned Ricardo
a work in Galveston and demanded that he join her. She angrily told him that losng the twinswas dl his
fault.

Ricardo, a native of Honduras with temporary residence in the United States, was working as a
cook at ahotel restaurant. He spesks and understands alittle English, but thereis no evidence that he can
read or write English; Spanishishislanguage. Hefirst heard of the proposed adoption when Mariacaled
himat work on September 24 and demanded that he leave immediatdly and accompany her to alawyer’s
office. He says, and Mariaand Guillerma agree, that he was told that if he failed to cooperate he would
be prosecuted for statutory rape.t’ Esther and others present at the lawyer’s office deny that any threats
were ever made. Ricardo rode with Mariato the lawyer’ s office, wherethey met Guillermaand Maria's
brother, Solomon.

The lawyer, Mark Ciavaglia, had beenretained by Miles Montegut earlier in the week. Ciavaglia

had beenin court the morning of September 24, and uponhisreturnto his office he was met withmessages

17 See TEX. PEN. CODE § 22.011(8) (“A person commits an offenseif the person . . . (2) intentionally or knowingly:
(A) causes the penetration of the . . . femae sexua organ of achild . . . .”); § 22.011(c) (“In this section: (1) "Child" means
a person younger than 17 years of age who is not the spouse of the actor. (2) "Spouse" means a person who is legally
married to another.”).



from Miles and Esther ingdting that adoption papers be sgned that day. He drew up the papers while
Ricardo, Maria, Esther, Solomon, Guillerma, and the babieswaited in his office.

Ciavaglia prepared an affidavit entitled “ Father's Affidavit of Rdinquishment of Parental Rights’
for Ricardotosgn. How much Ricardo understood of the seven-page, Single-spaced affidavit isvigoroudy
disputed. The affidavit was not read to Ricardo in Englishor Spanish, but Ciavaglia paraphrased parts of
it briefly and asked Guillema to trandate for Ricardo. Ciavaglids paraegd, who understood some
Spanish but could not speak it, testified that Guillerma told Ricardo that by sgning the affidavit he was
gving up hisrights to his children but did not tell him he could not change hismind later. Guillermategtified
that dl shetold Ricardo wasto Sgn the affidavit. Thereisno evidence that Ricardo was able to read the
affidavit or that he did read it. Hesgned it and initided severa sentences, one of whichstated, apparently
incorrectly (or perhaps not):

| redize that | should Sgnthis afidavit of rdinquishment if | amnot thinking clearly because
of illness, medication, my emationd state, or any other reason.

(Emphasis added.)

Ciavagliathenattempted to obtain Marid sSgnatureon an identical affidavit. At first she refused,
but Ciavaglia offered to have the prospective adoptive parents agree that they would provide her periodic
reportsand pictures of the boys and would alow her to give them gifts. At that point Mariarelented, and
when Ciavaglia had discussed the matter with his clients, the Monteguts, and reduced the promise to

writing, Maria 9gned the affidavit.



OnOctober 1, aweek after the affidavitswere signed, the Monteguts sued Ricardo and Mariato
terminate their parenta rights. Thetrid court issued an ex parte order temporarily giving the Monteguts
custody of the boys. On October 22, the court appointed a guardian ad litemfor Maria because she was
aminor. The record does not reflect that the guardian filed an answer for Maria.

On November 15, trial was set for aweek later, on November 22. On November 17, Ricardo
filed an origind answer in which he acknowledged paternity. Attached to the answer was his verified
“Revocation of Affidavit”, inwhichhe stated: “The Affidavit of Relinquishment was not trandated for me.”
Ricardo’'s attorney reiterated this statement in amotion for continuance filed the day the case was caled
for trid. At ahearing on the motion the same day, counsd told the trid court:

My basc meritorious defense asde from [having only Sx daysto prepare for trid] isthe

fact that my dient speaks no English, was not trandated the affidavit of rdinquishment. He

was bascdly picked up at his place of employment [in Galveston], taken to alaw office

in Texas City, and told if youdon’t 9gn this document, the detective will take youto prison

and that was dl that wastold to hm. They did not trandate the affidavit word for word

or linefor line. The atorney involved inthat casewasMark Ciavagliaof TexasCity. The

trandation was — of that comment was done by Esther Gonzalez who' s the older sster

of Maria Inocencio, the minor mother in this case, and the minor mother also said the

detective is outside and they’ re going to take you to jal if you don’t Sgn this document.

But it was never trandated to hmasto what the document meant asfar asrdinquishing his

parental rights. Due to other people at work telling him that that was probably not

condtitutiona and not right, they looked around for an attorney and he findly did hireme.
Counsdl for the Monteguts urged the tria court to try the case immediately because the affidavits of
relinquishment would expire the next day, the sixtieth day after they were Signed.’® The court denied the

motion for continuance and immediately proceeded to trid.

18 See TEX. FAM. CODE § 161.103(€).
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Ricardo’s counsel requested the presence of a court interpreter to trandate the proceedingsinto
Spanish, and the court attempted to locate one. When a suitable interpreter could not be found on such
short notice, the court recessed the trid until the morning of November 23.

A principd focus of the brief tria was onwhether Ricardo could understand English and what he
knew of the afidavit he Sgned. There was dso testimony about the promise the Monteguts made to
persuade Mariato Sgn her affidavit. At the closeof the evidence, the court ruled from the bench that Maria
and Ricardo had sgned their afidavits voluntarily and without duress. The court immediately heard
evidence on whether termination of the parents relaionship was in the children’s best interest, and after
afew minutesof testimony fromMilesMontegut, concluded that it was. The court then rendered judgment
ordly terminating Marid sand Ricardo’ s relationship with their sons. The judgment signed December 16
recited:

Luz Maria Inocencio presented issues of fraud, duress, and overreaching to the

Court to deny that her Mother’ s Affidavit of Relinquishment of Parental Rightswas signed

voluntarily.

Ricardo Duenas present [Sic] issues of fraud, duress, and overreaching to the

Court to deny that his Father’ s Affidavit of Relinquishment of Parenta Rights wassigned

voluntarily.

The Court found after hearingthe evidencethat Luz Maria Inocencio executed her

Mother’ s Affidavit of Rdinquishment of Parental Rightsvoluntarily and was not influenced

by fraud, duress, or overreaching.

The Court found after hearing the evidence that Ricardo Duenas executed his

Father’s Affidavit of Relinquishment of Parental Rights voluntarily and was not influenced

by fraud, duress, or overreaching.

Findings made January 21, 2000, echoed the judgment, adding that Ricardo and Maria had married:

11



Luz Maria Duenas ggningof the Mother’ s Affidavit of Reinquishment of Parental
Rights was voluntary, and not secured by fraud, duress, or coercion.

* * *

Antonio Duenas sgning of the Father’s Affidavit of Rdinquishment of Parental
Rights was voluntary, and not secured by fraud, duress, or coercion.

The Court finds that Luz Maria Duenas and Antonio Duenas have married after
the sgning of their Affidavits of Relinquishment of Parentd Rights.

Ricardo and Mariafiled no post-trial motions.
[
A
| agree with the Court that Ricardo did not raiseinthe trial court adamthat his condtitutiona due
process rights had been violated. His counse’ s single mention of the word* conditutiona” &t the hearing
on hismation for continuance was insufficient to cal the matter to thetrid court’s attention, especidly in
the haste in which the trid was conducted. But even a brief review of the record leaves no question that
Ricardo’s complaint was not merdly that his due process rights had been violated, but that he could not
have voluntarily relinquished his sons by sgning an afidavit he did not understand because it wasin English.
Thiswas the principd focus of thetrid.
The Court concludes that Ricardo has not raised anything but a conditutiona issue onapped. It
is true that the issue stated in Ricardo’s briefs in the court of gppedls and this Court, and on which they
focus, iswhether his Sgnature“was procured in a manner that violated Ricardo’ sdue processrights’, and

thisisthe focus of his brief and petition. But we are obliged by rule to treat the issue “as covering every
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subsidiary question that is fairly included.”*® Moreover, we construe briefs“liberdly . . . in order to obtain
ajug, far and equitable adjudication of the rights of the litigants”® This practice becomes even more
important whenfundamentd rightsare at stake. Ricardo’ sbriefsin this Court and the court of gppedls can
farly be read to raise a broader concern than conditutional due process. After pointing out the
requirements of chapter 161 of the Texas Family Code, the briefs state: “ Ricardo relinquished one of his
most fundamentd rights, i.e., the right of parenthood, by sgning adocument that he could not read and was
never put forthto iminhisnative tongue.” One could well expect more eaboration of the argument, but
when the briefs are read in light of the record, Ricardo’s complaint is clear.

It was certainly clear to the Monteguts. Intherr fifty-page brief in the court of gppeds, they argued
at great length that the evidence showed that Ricardo understood enough English to know what he was
doing and that the effidavit wastrand ated sufficently for im. The Montegutsdevoted only afew sentences
of ther brief to arguing that Ricardo’ ssole complaint wasof adenia of due process. The court of appeals
restated Ricardo’s complant on appeal as one of due process, but it dso added: “Ricardo dams that
because he does not understand English, he did not understand what he was signing.”®*  The court

concluded that “Ricardo’ sright to have the afidavit accurately interpreted inalanguage he undergands is

® TEx. R. APP. P. 55.2(f).
2 See supra note 14.

2 swada__.
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amatter of due process,”?? but concluded that the evidencefailed to show that Ricardo did not understand
what he was Sgning.

Asthe Court pointsout, at one point inoral aigument Ricardo’ s counsal appeared to disavow any
complaint except a denid of due process. What the Court does not see fit to mention is that Ricardo’s
counsdl opened his argument gtating: “We further believe that in terms of the statutory requirements of
placing achild were totaly violated.”

The extent of Ricardo’s understanding of English may be disputed, but there is no dispute thet it
is limited. It ssems unjust to me to terminate his parenta rights despite that limited understanding on the
ground thet his brief is not clearer. Toread Ricardo’ shrief asrigidly asthe Court doessmply compounds
hislimitations. | would consider the substance of his argument: was his affidavit of rdinquishment effective
given hislimited underganding of English?

B

Maria s guardian ad litem should have been clearer @ trid, even though she had only a month to
prepare. She should have pointed out more directly Marid s contention that she had been mided into
sgning the afidavit of rdinquishment by the Monteguts' promiseto her that they would provide her reports

and photographs of the boys and would let her send them gifts. There is no question that thisis her

principal complaint on gpped.

Zida_ .
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The Court refuses to condder this complaint because Mariadid not ask the trid court to rule on
whether the Monteguts promisewas legdly unenforceable. But eventhough Mariadid not request thetria
court to rule, thetrid court did rule: inits judgment it expresdy recognized she had “presented issues of
fraud, duress, and overreaching to the Court to deny that her [affidavit] was Sgned voluntarily,” and it
specificdly found againgt her onthoseissues. The Court offersno authority for imposing arequirement that
the tria court have ruled onthe subsidiary questionwhether the promises madeto Maria were enforcesble.

| would thereforeconsider the substance of Maria' sargument: did the promises made to her defeat
the effectiveness of her affidavit of rdinguishment?

M1
A

Section 161.001 of the Family Code states that a parent-child relationship may be terminated

“if the court finds by clear and convincng evidence: (1) that the parent has . . . (K)

executed before. . . the ait isfiled an unrevoked or irrevocable affidavit of rdinquishment

of parentd rights as provided by this chapter . . . ; and (2) that termination isin the best

interest of the child."

Anaffidavit of rdinquishment of parental rightsis not asmple instrument. Section 161.103(b) of the Family

Code requires that a parent must swear to al of the following:

@ the name, address, and age of the parent whose parental rights are being
relinquished;

2 the name, age, and hirth date of the child;

% TEX. FAM. CODE § 161.001(1)(K), (2).
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3 the names and addresses of the guardians of the personand estate of the
child, if any;

4 adatement that the affiant is or is not presently obligated by court order
to make payments for the support of the child;

5) a ful description and statement of vaue of all property owned or
possessed by the child;

(6) an dlegation that termination of the parent-child relationship isin the best
interest of the child,

(7)  oneof thefollowing, as goplicable:
(A)  thename and address of the other parent;

(B) adatement that the parenta rights of the other parent have been
terminated by death or court order; or

(C) agtaement that the child has no presumed father and that anafidavit
of gatus of the child has been executed as provided by this chapter;

(8 adatement that the parent has beeninformed of parental rightsand duties;

9 a datement that the relinquishment is revocable, that the rdinquishment is
irrevocable, or that the relinquishment isirrevocable for a stated period of time;

(10) iftherdinquishment isrevocable, a satement inbol df aced typeconcerning
the right of the parent Sgning the afidavit to revoke the relinquishment only if the
revocation is made before the 11th day after the date the affidavit is executed;

(11) if the rdinquishment is revocable, the name and address of a person to
whom the revocation isto be ddivered; and

(12) the dedgnation of a prospective adoptive parent, the Department of
Protective and Regulatory Services, if the department has consented in writing to the

16



desgnation, or alicensed child-placing agency to serve as managing conservator of the
child and the address of the person or agency.®

It should go without saying that a personwho executes suchan afidavit must have some ideaof dl the facts
to which he is required to swear. It is not enough that an affiant understand that he is severing his
relationship with his children; he must understand what that means. The purpose of the Satute is to
prescribe the specific things a person must swear that he knows before he surrenders his children.
Furthermore, proof that he did must be clear and convincing.

So the quedtion in this case is this how much of the dfidavit Ricardo signed did he understand?
The answer, as a detailed review of the evidence below demondirates, is that the most he could possibly
have understood was that by sgning the affidavit he waslosang hissons. Thereisno evidence at dl, for
example, that Ricardo thought relinquishing his sonswasinther best interest, or that he knew what rights
and duties parents have, or that he understood his decision was irrevocable for sixty days. The most
important part of the affidavit, and the only part that may have been paraphrased to himin Spanish, omits
the word “not” and consequently states the very opposite of what was intended. If an English-gpesking
lawyer could not get the language right, it is hard to imagine how Ricardo could have been expected to

understand it.

2d. § 161.103(b).
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The Court’ s view of this caseisthat the evidence was conflicting and the trid court made the cdll,
end of sory. But only last Term we held that evidencefor terminating a parent-child relationship must be
carefully reviewed to determine whether it is dlear and convincing.® Specifically, we said:

In alegd sufficiency review [of atermination of parental rights], a court should look at al

the evidence in the light most favorable to the finding to determine whether a reasonable

trier of fact could have formed afirm belief or conviction that its finding was true. 2
In my view, when one considers dl the evidence regarding wha Ricardo understood or could have
understood and then reads the affidavit he Signed, it isimpossible to conclude that there isany dear and
convincing evidence that he understood aword of what he signed.

Ricardo testified through aninterpreter. He stated that he had been in the United States four years
and wasworking asacook. His supervisor, he said, spoke only English, and aco-worker had to trandate
for hm. He dtated that he could neither read nor write English. Asked whether he understood some
English, he answered, “Very litle. A word here and there” Regarding the signing of the affidavit of
relinquishment, he stated that he understood only that hewas required to sgn and initid the affidavit, nothing

dse. Specificdly, hetestified as follows, as trandated by the interpreter:

Q Now, Mr. Duenas, could you tell uswhat happened on the day that the
Affidavits of Rdinquishment of Parentd Rights were sgned?

A Uh, they picked meup at my work. They took meto an office. What they
have that papersthat | sgnedthat | didn’'t know what | was Signing and nobody explained

to me anything.

B Inred.F.C., 96 SW.3d 256, 266 (Tex. 2002).
%|d.
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Q

A

Do you recdl who gave you the papers?

Widl, | don’'t know if it was a lawvyer or notary, but they gave me the

paper. He said, “Sign here, and then date it and initid it there,” and that wasit.

Q

* * *

Did — did the man that gave you the papersto initid and to sign, did he

trandate for you what those papers meant?

A

Q

A

Q
it' sthe third.

A

Q

A

Q

No.

So dl you know is that the last page has your signature; isthat correct?
Yes.

And the second to the last page hasyour initids; isthat correct? Actudly,

Yes.
And are those the areas where the man told you to put your initias?
Yes.

And in putting those initids, did that manor the secretaries or anybody in

that room, did they trandate to you what that document meant?

A

No.

And, Mr. Duenas, how much English, if any, do you understand?

| only understand “put your name” and “initid that thingthere.” That'sdl.
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Q Was that what was trandated to you?
A Yes. It wastrandated to me, but | understood that. Only that.

Maria verified that Ricardo does not speak English and cannot understand it. “One time” she
tetified, “I told him to say the word ‘seagull.” That'swhat | got out of him.” Regarding his sgning the
affidavit of rdinquishment, she tedtified asfollows

Q ... [W]ho trandated the document for Mr. Duenas?
A Nobody trandated.
Q What was Mr. Duenas told he was Sgning?

A Whenl| got there, | didn’t redlly tell him what it was. | just told him, “Put
your name here, put the date there.”

Q Did any of the secretariesfor the attorney trandate to Mr. Duenas what
was in that document?

A No. | don't think anybody there spoke Spanish.

Q So the attorney didn't trandate it ether for him?

A No. Hewasjus reading it in English, pointing and then out — because
there would be sometimes that Ricardo wouldn’t catch on and he would point and say,
“Put your name there,” but thenhewould just initid it. Sol’d havetotdl him— (spesking
Spanish) — “Put your whole name.”

Q And did your mother or your sSster trand ate the seven-page document to
Mr. Duenas?

A My sster doesn't speak good Spanish. My mom — shetried to start out
telling him, and | told her, “ Shush.”
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Q So no one in that office, while Mr. Duenas was Sgning the Affidavit of
Reinquishment, explained to imthat this document meant that he was giving up his rights
as aparent forever; isthat correct?

A No.

Q And no one explained to him by sgning this document he couldn’t change
his mind until after 60 days—

A No.

Q — isthat correct? And by that, | mean trandating it into Spanishwhat he
understood the document meant?

A No.

Q To your knowledge, had Mr. Duenas ever talked about giving up his
babies for adoption or anything like that?

A No, of course not. He usedto tdl meif | wanted to be stupid and — and
if 1 didn’t act right, that he would take the babies and he would raise them. And | would
tell him, “You're crazy.”
Maria s mother, Guillerma, understands both English and Spanish, and she spoke to Duenasin
Spanish in the lawyer’ s office. Thisiswhat she tedtified:
Q Did [the lawyer] read at thistime to anybody in Spanish?
A No. No, he can't read it in Spanish.

Q Okay. Didanybody ask youto— or let merephraseit. Did youtrandate
any of the documents for anybody dse?

A No, maam. | wasn't given the chance.

* * *

Q Did you tell Ricardo Duenas what the papers were about in Spanish?
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A No, no. Uh, | wasn't given that opportunity.

Q So you didn’t ever speak Spanish at dl during your — the time that you
were at Mr Ciavaglid s [the lawyer]?

A The little words | said, it was not that much. 1t was my own, uh — Mr.

Ciavaglia wanted someone to interpret so he could understand what was going on, and
thet'sdl.

Q And so you did say afew wordsin Spanish, didn’'t you?
A A few, afew.

Q And what was it that you said? Tdl usin English what you told Mr.
Duenas.

A | looked at himand | told himthat, uh, Mr. Ciavaglia wanted those papers,
uh, interpreted to him.

Q And what dse did you tdl him?

A Nothing, nothing.

Q And didn’t you tdl him, Mr. Duenas, that these were papers that they
wanted himto sgn where he was giving up hisrightsto the babies? Didn't youtd! him that
in Spanish?

A No, no. No.
Esther, Maria s sister who arranged for the adoption, testified that she understood some Spanish

but could not speak it fluently and could not and did not converse with Ricardo. As for what Ricardo

understood about what was happening, thisis her account of the events:

Q ... And thendid youdiscussthe father [with the lawyer] and how to get
him involved in this process?
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A The babieslooked likehim, but we weren’t aosolutely surethat hewasthe
father. DNA testing had not beendone. It wasassumed that hewas. And | am not fluent
in Spanish, o | cannot communicate with him to — with him. So, if anything, it would
haveto betold to him. My mother and my sister would have to be the ones.

* * *

Q Did Ricardo Duenas make any mations or do anything that would indicate
that he knew what was going on that day?

A Yes.
Q  What wasthat?

A He agreed to put his initids in the areas where he was — where he
needed, and he was asked over and over again if he understood.

Q And who asked him over and over if he understood?
A Mark [the lawyer] asked him, and my mother asked him aso.

Q And did your mother ask him in Spanish if he understood what he was
doing that day?

A Yes.
Q But Mr. Ciavagliadid not speak Spanish to Ricardo Duenas, isthat right?

A Right. That is correct.

* * *

Q [By the Court:] Okay. And can you tell meif someone explained each of
those linesto him, or wasit just a cursory summary, or was it a detailed explanation?

A Mark [the lawyer] explained it in detall. And Ricardo kept on, like he
acknowledged what was being said. And then my mother made an attempt dso in Spanish
and asked Ricardo did he understand, and he said yes, and he continued putting hisinitids
on there.
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Q [By the Court:] But how could he understand if no one went line by line
in Spanish and read that to him? That is— that’s my dilemmaright here.

A | can't read his mind, maam. | don’'t know. He said he understood.
That'sdl | know.

Q [By the Court:] And who asked him if he understood?
A Mark did.

Q [By the Court:] In English?

A Yes.

Q [By the Court] And he answered in English? | mean, if you can
remember.

A He did not speak much. He just nodded his head. | don't recdl him
pesking much &t al.

Q Based on your observations of Ricardo Duenas and your sister in Mr.
Ciavaglid s office, do you believe both of them understood what was going on?

A Yes, | do.

Q And do you bdieve that the relinquishment document was, in fact,
explained to Ricardo Duenas in Spanish?

A Yes. Asmuch as he needed, yes.

* * *

Q Okay. At one point your mother attempted to trand ate the document for
Mr. Duenas, isthat correct?

A Yes, that is correct.
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Q And what happened during thet trandation?

A She asked him if he understood dl the detalls, and my little Sster dso
communicated with him in Spanish.

Q So it was actudly both your mother and sister that were talking to him in
Spanish?

A Yes. | remember both of them doing that, doing some —

* * *

Q And the — are you gtting here and tdling the Court today that on
September 24th, when the attorney and the secretaries presented the seven-page
document to Mr. Duenas, that those seven pages were trandated to Mr. Duenas in

Spanigh?
A Each page was not trandated word for word, no.

* * *

Q So the totdl sum of the trandations were actually three or four sentences,
weren't they?

A | don't recdl exactly.

Q It was very quick, wasn't it, the trandation that your mother supposedly
— or Mariagave to him (indicating)?

A It wasn't within, like, 30-minute time intervas, no. They were not that
long.

Q Would three or four sentences be about right, the trandation that your
mother did or that Maria did?

A | don't recdl exactly how many lines were said.

* * *
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Q Y outedtified earlier that you' re“not very fluent in Spanish.” Wasn't those
your exact words?

A Conversational Spanish, yes.

Q Okay. So, then, how is it that you can St here today and tell this Court
that Mr. Duenas had heard as much as he needed to hear?

A | didn't Sate that.

Q Yes, youdid. You didn't just say on testimony from [counsd for the
Monteguts] — on your direct testimony that he heard, and | quote, “as much as he
needed” ?

A Okay. As much as he needed apparently to understand because he
nodded and he acknowledged that he understood repestedly.

Q Okay. But it was being read to him in English, correct?
A That's corret.

Q Okay. If | garted speaking to youin French right now — you don’t speak
French, do you?

A No.

Q And | kind of nodded my head and was spesking to youin French, would
you have any ideawhat | was talking about if | just started spesking French right now?

A No.

Q Okay. But if | smiled a you and nodded my head and looked sort of
favorably upon you, isit possible that you might just nod your head back?

* * *

A No, because | wouldn’t know what | would be agreeing to.
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Q But how would youevenknow youwere agreeing to anythingif youdidn't
understand the French language?

A | would not be able to diat aresponseif | did not understand what’ sbeing
sad.

Q Okay. Thank you. Now, you said that on the 21st you called Mr.
Ciavaglia s office and you had talked to Detective Goetschius and you got al of this
arranged before youwent over there onthe 24th. Didn't you think it might be agood idea
totak to ether Ricardo or [Maria)] beforeyougot dl this arranged to find out whether they
were even in agreement with it?

A | have not had any communication with Ricardo one on one because |
cannot converse fluently in Spanish.

* * *

Q On September 24th, after Mr. Duenas Signed the papers, you spoke to
him; isthat correct?

A After?

Q After the papers were Sgned.

A Outgde of the lawyer’s office.

Q And would you tell the Court what you said?

A | told him in English — | waked to him and shook hishand. | told him,
“Thank you. What you are doing is very courageous.”

Q And did your mother trandate what you said?
A | asked her so he could make sureto understand what | was saying. And

she started to — and then she said — | can't recall word for word, that, “Oh, he says he
understands. | don’t need to.”
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Mark Ciavaglia had been in practice Sx years when he agreed to represent the Monteguts in
adopting Ricardo’s and Maria s sons. He does not understand Spanish.  Concerning the events in his
office, he testified asfollows:

Q How did you receive the information [for the affidavit of relinquishment]
for Ricardo Duenas?

A | asked him verbally.

Q And was he dble to undersand what you asked him and relay that
information?

A He seemed to be. He seemed to understand English and responded to
guestions.

Q When you asked for his name, did he respond with his name correct —
giveyou adetal of hisname, or did he write it out? How did he do it?

A Hepronouncedit, and | just wroteit. As| wrote hislast name, | spelled
it out loud; and he acknowledged that was correct.

Q And you don’'t speak Spanish, correct?
A That's correct.

Q And he — did he respond to what isyour address and other information,
what isyour Socid Security number, what is you Texas driver’ s license number?

A At some point when| asked for his Socia Security number, | don’t recall
who responded or — as to the address. | was asking, just writing the informationdown.
Asto the question about his Socia Security number, uh, he didn’t redly respond. And |
don’'t remember if it wasMariaor [Guillermd] that said he doesn’'t have a Socia Security
number, didn’t have hiswadlet with him.

* * *

Q  Wha spedficdly did you tdl the parties?
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A | again introduced mysdf and told them — or stated to them, “Does
everyone understand why we' re here today? Y ou're here to sign documents. I’'m going
to offer to you some documents for your ingpection and your signature that will beginthe
process of adopting these children.”

Q And did Ricardo Duenas do anything that would indicate whether he
understood what you were saying?

A Hesad verylittle. During the course of that statement, | sald — | kind of
looked at each and every one of them. | said, “Do youunderstand? Do you understand?’
Ricardo wasto my left, and | said, “Do you understand?’ And henodded. | specificaly
said, “Do youunderstand,” in English. And he nodded his head yes and he mouthed yep.

Like yep.

Q And what discusson was had with Mr. Duenas about his document?

A | explained that | would offer to each of themtwo documents. | turned to
Mr. Duenas and | said, “This document, the fird document, is an affidavit that
acknowledgesyour paternity.” And I, knowing that sometimeslegdeseisintimidating for
laypersons, | asked, uh — | kind of made sure that they were aware in common English
what that meant. | sad, “By dgning this document, you' re admitting that you' rethe father
of these children.” And there' s some other reference, satutory information.

Q Okay. Now, did he say yes, heunderstood, or no, he didn’'t? Or did he
acknowledge anything?

A Hedidn'tredly acknowledge either way. Hejust looked at the document.

Q Okay. Now, withregardstothe Affidavit of Relinquishment of hisparenta
rights, did you explain what that document was?

A | did.
Q And did he make any response whatsoever to your explanation?

A Not at all.
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Q Okay. Wasthere any discusson amongst the peoplein the room whether
he understood or whether he should have atrandator or anything?

A The documents that | offered fird, the Affidavit of Rdinquishment, as we
were going through the form and | wasexplaining it to him, and | use the same term each
time, “By Sgning this document, you fully, findly, and forever give up dl parentd rightsto
these children.” As| was going through that, Maria noted — she was Sitting across from
Mr. Duenas. She noted that her name was spelled incorrectly on the document.

Q Okay. Sowhat happened then?

A W, at that point she corrected the spdling of her last name. | went back
and corrected dl the documents. And thisis after he had sgned it, okay.

Q S0, then, he had to resign the documents, is that correct?
A That's correct.

Q Now, before he resigned the documents, wasthere any point in time that
anybody in Spanish went over any parts or al of those documents?

A Yes

Q What happened and who supposedly was it that went over those
documents with him in Spanish?

A Ms. Pruitt.

Q And would that be Marid s mother?

A That's correct.

Q And what — what do yourecal her doing withregardsto that document?

A There's a specific part of the form that requires a st of initids by each
one. It'sadouble-spaced section. And it denotesif — I’'m paraphrasing — it says that
they understand the importance of this document. . . . | directed his attention specificaly

to thissectionand begantoreadit. And at that point, Esther said, “Mom, why don’t you
trandate that to him to make sure he understands?’ At that point, Maria turned to her
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mother in a very agitated fashion and said, “He don’t give a shit. He don’t even buy
diapers.” So, nonethdess, Ms. Pruitt did continue to, uh, what sounded to me was to
trandate that in Spanish.

Q Did it take her awhile to read that into Spanish?

A Shedidn’t seem to read it. She was repesting what | was saying, which
was pargphrasing this language.

Q Okay. Andwasthat what you were saying basicaly thet, “1 understand
that I’ mexecuting this rdinquishment, and I’ mgivingup my rightsto my children”?. .. In
your words, how did you explain that in English before it was trandated.

A What | told him was that, “ This document is very — excuse me — very
important. And that by Sgningit, you' reacknowledging that you understand thisdocument
and you understand the consequences of this document, and that is that you fully, findly,
and forever give up any parental rightsto your children. And you dso relinquish your right
and give up your right to change your mind.”

Q [By the Court:] And you said that pretty much the way you just told me?

A That's correct.

Q [By the Court:] And you're tdling me that Ms. Pruitt, the grandmother,
interpreted thet after you said it in English?

A She was spesking in Spanish. | can't say.

Q [By the Court:] You can't speak Spanish. But you think she was
trandaing what you said in English?

A That's correct.
Q [By the Court:] Go ahead.

Q And then what happened after the— Ms. Pruitt said things in Spanish to
Mr. Duenas?
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A Uh, Mr. Duenastheninitidedbesideeachline. He executed the document
in the Sgnature spaces asprovided infront of the witnesses. Uh, and thewitnessessigned
and, uh, the person that was the notary notarized the document.

* * *

Q Mr. Ciavaglia, are you tdling this Court that Ms. Pruitt trandated these
seven pagesto my client, Mr. Duenas?

A No, ma am.

Q In fact, she probably said a sum totd of three or four little sentences the
whole time she was there in Spanish to my client, didn’t she?

A She said more than that.

Q And when you would say, “You need to sign on this blank,” and the
trandation would have been (speaking Spanish). If that was repeated severd different
times, you don't know that the trandation was, “Y ou're giving up your rights to your
children forever,” and rather the trandation is, “Y ou need to sign on this line, youneed to
sgnonthis ling, and you need to sgn on thislineg” which was being trandated? Do any
of your gaff know what Ms. Pruitt was trandating to Mr. Duenas?

A | could testify asto what | know; and | do not speak Spanishand | do not
know what she trandated.

Q What you' re saying isthat you made an assumptionthat because— when
you were taking in English and he was nodding his head, that he understood what was

going on?

A | believed he knew what was going on, yes.

Q And would youknow that in pointing to hmwhere he needed to Sgn, that
if someone was tdling him you need to sign there, if there was— you said he was very

quiet. Infact, he hardly talked at al is what you said afew minutes ago; is that correct?
Mr. Duenas was very quiet?
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A Yes
Q  Infact, hehardly talked a dll?

A Correct.

Q And you assumed that by Mr. Duenas dlence, that he was agreeing to
everything; isthat correct?

A | assumed he understood.

* * *

Q Okay. Andisn'tit truethat in the draft that had to be redone because of
the misspelling of the name, that at one point Mr. Duenas — forgive me— Mr. Duenas
had ether initided where he was supposed to sign or signed where he was supposed to
initid or vice versa?

A That’ s correct.

Q Okay. So what — wouldn't that kind of indicate to you that he didn’t
understand what he was supposed to do in that Stuation?

A No.

Q Okay. AndwhileMs. Pruitt wastaking with Mr. Duenas, you don't have
any ideawhat she was taking to him about, do you?

A In Spanish?
Q Yes.
A No.

Q Okay. Andyou sad that you were basicaly pargphrasing the document;
isthat correct? And that she was repesting what you were paraphrasing?
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A Yes.

Q Don't you think it'skind of possble since we're repeating paraphrasing
that something might have been logt in the trandation?

A Since | don't know — you' re asking me?
Q Isit possible?
A Isit possble? Sure.
Fndly, Ciavaglia's paradegd, Laura Hernandez, was present at the meeting and witnessed the
Duenas s execution of the affidavit of rdinquishment. Hernandez understands Spanish but cannot speak
it. She tedtified to what she observed asfollows:

Q Did — at the beginning of the conference, did you have occasionto hear
Mr. Ciavaglia say anything to the parties?

A He just explained what was going on, and if they didn’t — you know, if

they didn’'t want to go through withit, they didn’'t have to. And they wanted to make sure
that everybody knew what was going on and they understood what was going on.

Q Did you — did you notice whether Ricardo Duenas actudly made any
indication that he understood? Just from the preliminary statements that Mr. Ciavaglia
gave, that he understood?

A Weweren't sureif he understood. And Esther kept saying, “Make sure
he undergands what he'ssaying.” And then Maria said, “Well, he don't care.”

Q Okay. And are you talking about later on as he was presented with this
Affidavit of Relinquishment?

A Right.

Q Okay. Did Mr. Ciavaglia explain the papers to Maria Inocencio?
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A Yes, hedid.

Q Was his explandtion to her more detailed than it wasto Ricardo Duenas?

A No, because | explained it to Maria, and then she said okay. Then he
darted to explain it to the father, and he, you know — he kind of looked like he didn’t
know what hewas saying. Then the grandma trandated it to him, and he was shaking his
head yes. When she was trandating — | understand Spanish. | can understand it, but |
can't spesk it back. And she was telling him the correct things.

Q Okay. Sowouldyou tell the Court what it was that the grandmother was
actudly tdling Mr. Duenas?

A That he was giving up hisrightsof the children, and that he will no longer
be respongible for them. And that once thisisal through, that’sit, you know.

Q So did she tdl hmwhether or not he would have an opportunity to change
hismind later?

A No, shedidn't.

Q Okay. Based on what you heard that the grandmother trandated in
Spanish to Mr. Duenas, do you believe he fully understood —

A Yes.
Q — what was happening?

A Y es, because he kept shaking his head yes, he understood. And shejust
kept telling him to Sgn it, just Sgnit. Mariakept telling him just to Sgniit.

Q So Mariadidn't redly want to have much discusson?

A No....

Q Now, you were actudly a witness on both the father's Affidavit of
Rdinquishment of Parentd Rights and dso the mother’s; isthat right?
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A That’ s correct.

Q And do you fed, based on your observationsin the room and what you
saw and what you heard of the parties, that they both understood fully what they were

sgning?

A Yes, maam.

Q And you heard what Esther was tdling Maria and what Mariawas telling
Mr. Duenas?

A Yes

Q And in the seven pages of the afidavit, you're saying that Ms. Pruitt
trandated that affidavit to Mr. Duenas?

A She wasjugt tdling hmthat he was giving up hisrightsas a father because
Mariakept saying, “Don’t worry about this. Just tell him to Sgn it thereand helll sgnit.”

Q And, in effect, Ms. Pruitt didn’t tell him about terminating parentd rights.
Shejud sad, “Sgnit,” didn’'t she?

A No.
Q “Jugt Sgn hereand sgn here’?

A Mariawassaying, “Just 9gnit.” The grandmother was trying to trandate
it to him, but Mariawas the one that kept pushing. “Initid, sgnit.”

Q Infact, the grandmother never trandated to himthat hisrightsare goingto
be terminated right then and there?

A She's just saying that his father — he wasn't going to be the father
anymore, that he'sgiving up hisrights. That’swhat she wastdling him.

Q And you're saying she was telling him that in Spanish?
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A Yes, shewas.

Q And she wasn't tdling him to sgn here and sgn there, gn the different
parts? She never told him that?

A Mariawas pointing out to him where to Sgn, and he would sgn it.

Q Andtheattorneywasthere during the timesthat Ms. Pruitt wastrandating,
isthat correct?

A Yes, maam.

Q And did Mr. Duenas ever say anythingduringthat whole process of 9gning
any of the affidavits?

A He did not.

Q Never said aword?

>

Never said aword.
Q Did anyone verify with him that he understood?
A

They asked him if he understood, and he said yes.

In sum, there is no evidence that Ricardo read the afidavit of relinquishment or that he was able

to read it, and the uncontradicted evidence of severd witnesses is that the affidavit was not trandated to
Ricardo. Severad witnessestestified that they thought or believed or assumed that Ricardo understood, and
that he indicated by nodding his head or mouthing “yep” that he understood, but none of these witnesses
stated what it was exactly that Ricardo understood. It seemsfairly clear that he knew he was losing his
children, but the paralegd, who understood Spanish, testified without contradi ctionthat he was never told

in Spanish that his affidavit would beirrevocable for Sixty days. Thereisno evidencethat Ricardo thought
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adoption wasin hissons best interest, as he wasrequired by statute to swear, or that he understood the
parentd rights he was losing, again as the statute required him to swear.

What various witnesses meant when they tegtified that Ricardo “understood” cannot be
gppreciated without reading the affidavit Ricardo sgned. Thisiswhat it Sated:

FATHER'SAFFIDAVIT OF RELINQUISHMENT
OF PARENTAL RIGHTS

STATE OF TEXAS }
COUNTY OF GALVESTON }

BEFORE ME, the undersigned authority, onthisday personally appeared RICARDO
ANTONIO DUENAS who, by mebeing duly sworn, in the presence of the undersgned
credible witnesses, made the following statements, and swore that they were true:

“My name is RICARDO ANTONIO DUENAS. Socia Security Number

, Driver’s License Number _| | intheSateof _Texas . My age

is 26 years. My residence address in 3714 Avenue S, Galveston, Galveston County,
Texas 77550.”

“I am the father of twin children:

[L.M.1.], amde child born on April 9, 1999, and [J.A.l.], amde child bornon April
9, 1999, both twin children born to LUZ MARIA INOCENCIO a UTMB, Galveston,
Gaveston County, Texas.”

“The natural mother of the children, LUZ MARIA SYLVESTRE INOCENCIO and
the children reside at 806¢ — 3 Avenue South, Texas City, Galveston County, Texas
77590.”

“I am not presently obligated by court order or decree to make paymentsfor child
support in this or any court or jurisdiction.”

“No property is owned or possessed by the children.”
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“| dedgnate _ MILES QUENTIN MONTEGUT and _ MONICA GAIL
MONTEGUT , qudified persons, as managing co-conservators of the children. | have
been informed that my parentd rights, powers, duties, and privileges are asfollows:

1. theright to have physical possession, to direct themora and rdigious trainingand
the [9c] establish the legd domicile of the children;

2. theduty of care, control, protection, and reasonable discipline of the children;

3. theduty to support the children, induding providing the child withdothing, food,
shelter, medical care, and education;

4. the duty to manage the estate of the children, except when a guardian of the
estate has been appointed;

5. theright to the services and earnings of the children;

6. the power to consent to marriage, to enligment in the Armed Forces of the
United States, and to medicd, psychiatric and surgicd treatment;

7. thepower to recelve and giverecel pt for paymentsfor the support of the children
and to hold or disburse any funds for the benefit of the children;

8. the power to represent the children in lega action and to make other decisons
of subgtantia legd sgnificance concerning the children;

9. theright to inherit from and through the children; and,

10. any other rights, privileges, duties and powers existing between a parent and
childrenby virtue of law, induding decisions concerning medical care and treatment.”

| fredy and voluntarily give and relinquish to the above-named managing co-conservators
al of my parentd rights, powers, duties, and privileges.”

“| fully understand that alawsuit will be promptly filed ina Court in Galveston County,
Texasto terminateforever the parent-child relationship between me and the above-named
children. | fully understand that the termination suit may or may not be combined with a
sut to adopt the children. | understand that either way, once the Court terminates my
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parentd rights, | have no further say concerning my children, whether or not my children
are adopted then or at some later time.”

“I know that | have the right to appear personaly before the Court, with an attorney
of choice, to testify about my desireswithrespect to my children. However, | do not want
to go to court in person. | have been encouraged to seek independent legal advice, but
| do not fed that is necessary. | want this Affidavit of Relinquishment of Parental Rights
presented to the Court.”

“Because | do not want to tedtify in person before the court, | fredly and voluntarily
walve and give up my right to the issuance, service, and return of citation, notice and dl
other process in any Uit to terminate my parentd rights or in any suit to terminate my
parental rightsjoined witha it to adopt. By executing thisaffidavit and desiring to having
[sq] it presented to the court on my behdf, | fredy and voluntarily consent to the
jurisdiction of acourt of competent jurisdiction of the State of Texas. | do not want to be
informed further about the lawsuit, and | waive and give up my right to be given notice
about anything [sic] proceedingsin the lawsuit. | pecificaly agree that a find hearing in
the lawsuit may be held a any time without further notice to me. | waive and give up my
right to have the offica court reporter make a record of the testimony in the lawsuit.
Furthermore, | do not want to be mailed or given a copy of the judgment terminating my
parenta rights and do not want to be notified of the signing, rendition, or enty of that
judgment. Therefore, | waive and give up my right ingst [sic] that those things be done.
| dso consent to have any quit affecting the parent-child rdationship filed or to befiled with
respect to the above-identified children be decided by a family law master gppointed
pursuant to Texas Government Code § 54.001.”

“If I am in the armed services of the United States a thistime, that fact in no way
interfered withmy freedomthe[sic] makemy decisionto execute this affidavit, and, insofar
as this matter is concerned, | waive dl rights, privileges, and exemptions exiging or that
may heresfter exist in my favor under the Soldiers and Sallors Civil Relief Act of 1940,
including the gppointment of counsd to represent mein this cause”

“IFULLYUNDERSTAND THATI MAY NOT BE FURTHER INFORMED
ABOUT THETERMINATION SUIT ORABOUT ANYOTHER HEARING OR
PROCEEDING AFFECTING THE CHILD NAMED IN THISAFFIDAVIT.”

“Termination of the parent-child rdaionship is in the best interest of the children. |
understand that | made this termination possible by executing this affidavit. With thet in
mind, | hereby declare that this Affidavit of Reinquishment of Parentd Rightsis and shal
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beirrevocable for sixty (60) days. | FULLY UNDERSTAND THAT, IFI CHANGE
MY MIND, | CANNOT FORCE THE MANAGING CONSERVATOR TO
DESTROY, REVOKE, OR RETURN THIS AFFIDAVIT AND THAT I
CANNOT TAKEBACK OR UNDOTHISAFFIDAVITIN ANY WAY DURING
THIS60-DAY PERIOD. | FURTHER UNDERSTAND THAT MY PARENTAL
RIGHTS PROBABLY WILL HAVE ALREADY BEEN ENDED FOR ALL
TIME BEFORE THIS60-DAY PERIOD EXPIRES. | dso understand that, if my
parental rightshave not been ended within this 60-day period, this afidavit shal remainin
ful force and effect until 1 revoke it. | FULLY UNDERSTAND THAT, AT ANY
TIME UNTIL THIS AFFIDAVIT ISREVOKED, MY PARENTAL RIGHTS
MAY BE TERMINATED FOR ALL TIME.”

“I have carefully considered dternateplansfor my children’ sfuture and have obtained
the advice of whatever family members, friends, or other persons and professionas | fedl
were necessary to help make thisdecision. This decisonisvery difficult for me to make,
and under other circumstances| might have madeadifferent decison. Nevertheless, under
the circumstances | find mysdlf in, | have decided that | cannot provide properly for my
children’ sphysica and emotiona needs, and | want _MILESQUENTIN MONTEGUT
and _MONICA GAIL MONTEGUT _ to provide my children a permanent home. |
declare that | fully understand the meaning of this Affidavit of Relinquishment of Parenta
Rights and the findlity of my action in 9gning it, and understianding dl of this, | am sgning
it fredly and voluntarily, and withthe firm conviction thet this decison is the best available
dterndive for my children.”

“l am ggning this affidavit today because | want to Sgn it and not because any other
person or persons want meto Sgnit. | am ready emotionaly and in every other way to
makethe decisonl anmakingtoday. | am sgning thisaffidavit in the presence of thetwo
undersigned witnesses, each of whom is present and acting as awitness. | want them to
be here and witness my sgnature. | am dso signing this affidavit before a notary public
who has asked me under oathwhether or not each and every statement in this affidavit is
true and correct and has advised me not to Sgn it unlessit istrue.”

S RD “I REALIZE THAT I SHOULD NOT SIGN THISAFFIDAVIT UNTIL
JRD | HAVE READ AND UNDERSTOOD EACH WORD, SENTENCE,
S RD AND PARAGRAPH INIT. | REALIZETHAT I SHOULD NOT SIGN
JRD THIS AFFIDAVIT OF RELINQUISHMENT IF THERE IS ANY
S RD THOUGHT IN MY MIND THAT | MIGHT SOMEDAY SEEK TO
JRD CHANGE MY MIND. | REALIZE THAT | SHOULD [SIC] SIGN
S RD THIS AFFIDAVIT OF RELINQUISHMENT IF | AM NOT
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g RD THINKINGCLEARLY BECAUSEOFILLNESS MEDICATION,MY
g RD EMOTIONAL STATE, OR ANY OTHER REASON. BECAUSE |
g RD REALIZE HOW IMPORTANT THIS DECISION IS FOR THE
g RD FUTUREOF MY CHILDREN, | HAVEPUT MY INITIALSBESIDE
g RD EVERY LINE OF THE PARAGRAPH SO THAT IT WILL ALWAYS
g RD BE UNDERSTOOD THAT | HAVE READ THIS AFFIDAVIT OF
g RD RELINQUISHMENT, UNDERSTAND IT, AND DESIRE TO SIGN
g RD IT.”

SIGNED onthis__24 day of _ Septieber [sic] , 1999.

9§ Ricardo A. Duenas

¢ Laura D. Hernandez 9 Esther Gonzalez

1232-2nd Ave. North 8161 ¥, Grofton

Texas City, TX 77590 Houston TX 77017

VERIFICATION

STATE OF TEXAS }

COUNTY OF GALVESTON }

BEFORE ME, the undersigned authority and notary public, on this day persondly
appeared RICARDO ANTONIO DUENAS, who, being by meduly s~vorn on his oath,
deposed and sad that he is the afiant and that he has read the foregoing Affidavit of
Rdinquishment of Parentd Rights and that the statements contained therein are within his
persona knowledge and are true and correct.

This Affidavit of Rdinquishment of Parental Rightswas subscribed and sworn before
meonthe _24th day of _September , 1999, by
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[notary sedl] ¢ Claudia Tibaldo
Notary Public, State [sic] of Galveston

STATE OF TEXAS }
COUNTY OF GALVESTON }

BEFORE ME, the undersgned authority, on this day personaly appeared
Laura D. Hernandez and _Esther Gonzalez , witnesses whose names are subscribed
to the foregoing ingrument inther respective capacity, and both persons being by me duly
sworn, declared to me, in the presence and hearing of the affiant , [9¢] that the
afiant had declared to themthat the foregoing insrument is an Affidavit of Rdinquishment
of Parental Rights, that he executed it as such and wanted each of them to Sign it asa
witness to his execution of the same; and upon the oaths each witness stated further thet
he/she did sign the same as witness, in the presence of the affiant and at his request, that
dfiant was a that time elghteen years of age, or older, was of sound mind, and executed
the afidavit of hisown free will; that each of said witnesseswasthenat |east eighteenyears
of age.

g Ricardo A. Duenas
RICARDO ANTONIO DUENAS

§ Laura D. Hernandez
Witness

g Esther Gonzalez
Witness

SUBSCRIBED AND ACKNOWLEDGED BEFORE ME by RICARDO
ANTONIO DUENAS, the Affiant, and SUBSCRIBED AND SWORN TO before me
by sad witnesses _Laura D. Hernandez and _Esther Gonzalez onthis_24th day

of _September , 1999.

[notary sedl] ¢ Claudia Tibaldo
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Notary Public, State of Texas
Contrary to what the affidavit states, there is no evidence that Ricardo had any idea what his
“parenta rights, powers, duties, and privileges were, or that he had “the right to appear persondly before
the Court, with an attorney of choice,” or that the afidavit was irrevocable for Sxty days. The careful
reader will notethat in what appears to be the most crucid part of the affidavit, where the wordsaredl in
upper case and bold font, and where the affiant must initid every line, Ricardo was required to swesr:

| redlizethat | should Sgnthis affidavit of rdinquishment if | amnot thinking clearly because
of illness, medication, my emationd sate, or any other reason.

(Emphasis added.) It seems obvious to me that this was an error, but then | speak English. It would be
much less obvious to meif, like Ricardo, | did not.
B

To recite the evidence exhaudtively and verbatim, as | have just done, is what the Court cdls
“effectively second-guesying] the trid court’ sresolution of afactud dispute”. 1 do not see how one could
be truer to the record than by quoting it, which of course, the Court does not do. The Court basesits
second-guessi ng accusations on arecharacterizationof the record that Smply does not support the Court’s
conclusons.

The Court hasthree points. Fird, the Court says, “witnesses tedtified that Duenas appeared to
understand what was transpiring at the affidavit signing.”?” That istrue, of course, astherecord just quoted

shows. But none of these witnessestedtified that Duenas did understand what was transpiring, or that he
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said hedid, or that anyone present who spoke Spanish could tell from talking with him that hedid. From
dl the witnesses said about Duenas's appearance, one cannot tdl whether he was a Shakespearean
professor bemused into silence or someone for whom dl of the English conversation and the seven-page
afidavit were unintdligible gibberish.

Second, the Court says, “Duenas's testimony about his ability to understand English was
inconsigtent”.?® That, too, istrue. But the only inconsistency to which the Court pointsisthat Ricardo’s
gatement that he understood no English followed by his admisson that he understood when he was told,
“9gn here’. | cannot fathom how that inconsstency is any evidence that Ricardo could read and
understand a seven-page afidavit. If it were, then why did Ciavaglia ask that his summary of the affidavit
be trandated into Spanish for Ricardo?

Fndly, the Court saysthat the trial court could have determined that Ricardo was not a credible
witness because he could not have worked in ahotel kitchen as long as he had and not have understood
better English, because he minimized how much of the affidavit was trandated for him, and because of his
responses and demeanor.?® This, too, isal true; thetrid court could have madeal of these determinations.
But awitness slack of credibility cannot establishthe opposite of hisassertions. Thisissmplelogic. The
tria court may not have believed Ricardo whenhe said he could not understand English, but that disbelief

isno evidencethat Ricardo was a Shakespearean professor. Apart fromRicardo’ scredibility, there mugt

B Anteat .

P Anteat .
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be some pogtive evidence that he could understand English — and not just some evidence — clear and
convincing evidence.

Nothinginthe record that the Court says has been overl ooked has been omitted fromthe recitation
of the evidence contained inthis opinion. The Court cannot point to any evidencewhatever that clearly and
convinangly shows that Ricardo had the knowledge that the Family Code requires before a parent can
voluntarily rdinquish a child.

C

Congpicuoudy, the Monteguts do not argue thet their promiseto Mariais enforcegble. Evenif it
were, | would hold that such promises precluded Marid s affidavit of relinquishment from being effective.
Thereisno questioninthis case that the promise was made; it was given to Mariain writing. Nor isthere
any questionthat Mariasigned her affidavit of rdinquishment only because the promiseswere made. Under

these circumstances, | would hold that Maria s relinquishment was not voluntary.
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AV

The Court’s strained view of the record casts doubt on the sncerity of its assurance that it is not
unsympathetic to Ricardo’'s and Marid sclams. One ordinarily hopes for a little more generosity from
one ssympathizers. But thetrue measure of the Court’ snon-unsympethy isreflected initsargument, never
rased in the casg, that, oh and by the way, Ricardo would not be entitled to his children even if his
relinquishment had been involuntary because he may not have beenthe father, was unfit, and probably has
no condtitutiond rights anyway. Before today, there has not been so much as a whisper of doubt that
Ricardo was the father of Maria stwin sons. Both Ricardo and Maria swore to that fact. EvenMarid's
gster acknowledged that the boys “looked like’ Ricardo. Were the issuein question, it could eeslly be
determined — but in aproceeding not based on his afidavit of rinquishment. There are also procedures
for chdlenging Ricardo’ s fithess as a father, but they do not include indictment by the Supreme Court of
Texas. To refuse to consder Ricardo’s argument because it has not been raised properly, and then to
make an argument againgt him that no one has ever raised, is not what immediately comes to mind when

one thinks of not unsympathetic.

The record contains no clear and convincing evidence — | agree with Justice OweN for the
reasons she explainsthat suchevidenceis required — that Ricardo understood and sworeto the statements
required by section 161.103(b) of the Family Code for rdinquishment of parental rights. To the contrary,
the evidence is overwhdming that Ricardo has logt rights among the most precious guaranteed by law

amply because he does not understand English. If Ricardo could read the Court’ s opinion, he would no
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doubt be surprised (and dismayed) to learnthat he is not entitled to a decisononthe only damhe hasever
made because his lawyer in the trid court phrased it differently thanhislawyer onapped. Theone benefit
of Ricardo’sinability to understand Englishisthat he will not be able to read of the injusticethat hasbeen
done to him. Heshould &t least have aparaphrase of the Court’ sopinion, however, just ashisaffidavit was
pargphrased for him. | offer the following:

iPeligro!

S usted no puede hablar Inglés,
usted puede perder a sus nifios.

Nathan L. Hecht
Judtice

Opinion delivered: September 18, 2003
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