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JusTtice OweN, concurring and dissenting, joined by CHIEF JuSTICE PHILLIPS, JuSTICE HECHT and
JusTICE JEFFERSON joined in Part [11.

| dissent from the judgment terminating Ricardo Duenas s parentd rights. Although | agree that
Duenasdid not raise a due process issue in the trial court, and therefore no due process complaint was
preserved for appea, Duenas's underlying complaint is that there is no clear and convincing, legaly
auffident evidence thet the afidavit of rdinguishment he signed was knowingly and thus voluntarily
executed. An affidavit relinquishing parentd rightsisawaiver of aconditutiondly protected, “fundamenta
liberty interest of natural parents in the care, custody, and management of their child.”! In that regard, it
differs from affidavits commonly used in other dvil proceedings, such as affidavits containing factua
assartions in support of amoation or brief. Asawaiver of a conditutionaly protected interest, an efidavit
of rdinguishment must be avoluntary, knowing, and intdligent act.? The United States Supreme Court has
held that the Due Process Clause of the Fourteenth Amendment requiresthat before a state canirrevocably

sever the rights of a parent, the evidence of groundsfor terminationmust at least be dlear and convincing.®

! Santosky v. Kramer, 455 U.S. 745, 753 (1982).
2 see generally Brady v. United Sates, 397 U.S. 742, 748 (1970).

8 Santosky, 455 U.S. at 747-48.



Accordingly, when the badis for termination is an affidavit of relinquishment, there must be clear and
convincing evidence that the waiver was knowing, intdligent, and voluntary. Inthe case before us today,
thereisno clear and convinaing, legdly sufficent evidence that materid parts of the affidavit Duenassgned
were disclosed to him and thus that hein actuality swore to and agreed to be bound by the affidavit.

The afidavit that Duenas sgned was entirdy inEnglish. No one disputesthat Duenas, aHonduran
citizen, was unable to read English. The evidence is accordingly confined to what was said to Duenasin
English and Spanish about the affidavit. There is no evidence, however, that Duenas's command of the
spoken English language was such that he understood what was said to him in that language. The Court
concludesthat the tria court could have surmised that Duenas understood more Englishthanhe and others
sad he could. But asurmiseisno evidence at dl, much less clear and convincing evidence* The Court
can point to nothing in the record other than speculation that Duenas was able to comprehend what was
sad to him in English when he was directed to sign the affidavit.

We are thus | &ft to examine what was said to Duenasin Spanish. The evidence is undisputed that
the afidavit of rdinguishment was never read to Duenasin Spanish. Thegrandmother of the children made
ashort gatement to him in Spanish about the purpose of the affidavit. That Satement did not apprisehim
of materia provisons of the affidavit.

Duenas's complaint that his afidavit was not knowing and voluntary is a vaid one and was
preserved. | would therefore reverse the termination of his parenta rights. With regard to the mother of
the children, Luz Marialnocencio, | join in this Court’s judgment terminating her parenta rights, but | do

not agree with the reasoning of Justice O’ NEILL’ S concurring opinion.

4Inre JF.C, 96 SW.3d 256, 266 (Tex. 2002); Johnson v. Brewer & Pritchard, P.C., 73 SW.3d 193, 210 (Tex.
2002) (quoting Browning-Ferris, Inc. v. Reyna, 865 SW.2d 925, 927 & n.3 (Tex. 1993) (citing Kindred v. Con/Chem, Inc.,
650 SW.2d 61, 63 (Tex. 1983) (“When the evidence offered to prove a vita fact is so weak as to do no more than create
a mere surmise or suspicion of its existence, the evidence is no more than a scintilla and, in legal effect, is no
evidence.”))).



I

Ricardo Duenas and Luz Maria Inocencio are the biological parents of twins. Whenthe children
were born, Duenas and Inocencio were not married. Inocencio was fifteen, and Duenas was twenty-five,
The children and Inocencio lived with her mother when they came home from the hospitd.  There were
familid difficulties, and & some point, Inocencio’ smother filed aproceeding with the tria court requesting
that she be named managing conservator. Whilethat proceeding waspending, Milesand M onicaM ontegut
became involved with the family and hoped to adopt the twins. In the interest of brevity, | will not repesat
the facts set forthin Justice HECHT' sdissenting opinionin any detall. | think it isimportant to emphasize,
however, that the Monteguts, who were the prospective adoptive parents, were the moving force behind
this controversy. Neither the State of Texas nor any state entity sought termination of the biological
parents’ rights. The Monteguts retained an attorney to assst them with the adoption of the children. That
attorney arranged for Duenas and Inocencio to come to his office to sign affidavits that purported to
relinquish their respective parenta rights. However, about aweek later, Inocencio sought to revoke her
afidavit and forestd| any terminationor adoption proceedings. Her mother was supportive of these efforts
and had not dismissed the proceeding requesting that she be named managing conservator.

In the face of opposition from Inocencio and her mother, the Monteguts nevertheless desired to
proceed with adoption efforts and filed suit againgt Duenas and Inocencio, requesting the trid court to
terminatethe latters parental rights. Duenas then sought to revoke or otherwise set aside the affidavit that
he had signed and filed a counterclaim seeking to establish his paternity.

The trid court consolidated the Monteguts suit with the proceeding that had been filed by
Inocencio’ smother. Theaffidavitsof relinquishment that Duenas and Inocencio had signed stated that they
were irrevocable, but only for sixty days. Attheend of Sixty days, the affidavitswerefully revocable. The
tria court denied Duenasand Inocencio’s motionfor a continuance and proceeded withabenchtrid inthe

consolidated proceedings just prior to the expiration of the sixty-day window during which the affidavits



wereirrevocable. (The affidavits were signed September 24, 1999, trid occurred on November 22 and
23, 1999, and an order of termination was entered December 16, 1999.)

The trid court terminated Duenas's and Inocencio’s parenta rights based on the afidavits and
appointed the Monteguts managing conservators of the children. Duenas and Inocencio appeded, and the
court of gpped s affirmed the trid court’s order of termination. This Court granted the joint petition for
review filed by Duenas and Inocencio.

[

Indeciding this case, it must firgt be determined what arguments have been made and if they were
preserved for apped. Theaffidavit that Duenasfiled inthetrid court in an attempt to revokethe “ Affidavit
of Rdinquishment of Parental Rights’ that he had previoudy signed said, “[t]he Affidavit of Relinquishment
was not trandated for me. 1 wastold | would go to jail if | did not sign the documents.” Unquestionably,
much of thetrid in this case was devoted to determining the extent to which Duenas was apprised of the
contents of the affidavit and the extent to which he understood what he had signed. Thetrid court’s only
basis for terminaing Duenas's parentd rights was the relinquishment affidavit, which the trid court
affirmatively found had been “signed voluntarily” and was not procured by fraud, duress, or coercion.

In the court of appedls, Duenas contended for the first time that his due process rights had been
violated. In setting forth how he believed those rightshad been violated, he explained that it was because
the affidavit that he sgned was in English, which he could not read, and that it was not trandated into
Spanishfor imeither ordly or inwriting. His brief inthe court of gppeals contained a sectiontitled “ Scope
of Review-Appdlate Court Must Look at All Evidence.” In that section, the brief said: “ThisHonorable
Appdlate Court mugt sustain Appellants chdlenge to the sufficiency of the evidence if this Court findsthat
the trier of fact could not have reasonably found the termination of Appellants rights was not [Sc]
edtablished by clear and convincing evidence.” In our recent decisonin Inre J.F.C., we held that “[i]n

alegd aufficency review, a court should look at dl the evidence in the light most favorable to the finding



to determine whether areasonable trier of fact could have formed afirm belief or conviction thet itsfinding
wastrue.”® Thus, the basis Duenas articulated for his due process claim was that the evidence was legally
insufficient to support afinding that he had properly executed a voluntary affidavit of relinquishment.

Duenas shrigfing inthis Court does not contain the identica statement regarding “ sufficiency of the
evidence’ that was in his court of appeals’ brief. But afair reading of his brief in this Court showsthat his
basic complaint underlying and supporting his due processissue isthat the evidence was legdly insufficient
to support the tria court’s findings regarding the affidavit. The entire focus of the statement of factsin
Duenas's brief is that he does not understand English and that the substance of the affidavit was not
trandated for him, nor wasits substance explained to him in Spanish. He repeets the arguments he made
inthe court of appedls that the trid court’ sfinding must be based on clear and convincing evidence and that
his execution of the afidavit of relinquishment was not knowing and voluntary becauseitscoreterms were
not trandated for him. He asserts that the clear and convincing evidence burdenof proof “is not lessened
by proof of an irrevocable affidavit of reinquishment. In fact, such affidavit being one of the aleged
grounds for termination, the afidavit must be established under that burden of proof.” He is thus
complaining that there was no clear and convincing evidence to support a finding thet his affidavit was
knowingly and voluntarily executed.

Certainly, Duenas could have more clearly articulated that he was bringing a legd sufficiency
chdlengeinthis Court. But hisfallureto use*“magic words’ isnot fatd. The United States Supreme Court
has said in an analogous context:

A geneic reference to the Fourteenth Amendment is not ufficdent to preserve a

condtitutiona daim based on an unidentified provison of the Bill of Rights, but inthis case

the authority cited by petitioner and the manner in which the fundamentd right at issue has

been described and understood by the Illinois courts make it appropriate to concludethat

the condti tutgond questionwas suffidently well presented to the state courtsto support our
juridiction.

596 S\W.3d at 266.

8 Taylor v. Illinois, 484 U.S. 400, 406 n.9 (1988).



Smilarly, as Justice HECHT' sdissent pointsout,’ this Court haslong held that points of error (now
“issuesor points presented for review”®) and arguments madein briefs will be liberdly construed “to obtain
ajug, fair and equitable adjudication of the rights of the litigants™ We should be particularly careful to
avoid dismissng subgtantive argumentsonoverly technica procedural groundswhenterminationof parental
rightsisa issue.

At least one Texas court of gppedls has said in a parentd termination case, “[w]e interpret [the
biologica mother’s| appdllate attack on the voluntariness of her affidavit as a challenge to the legd
sufficiency of the evidence to support the trial court’s presumed voluntariness finding.”*° | would smilarly
hold that Duenas preserved alegd sufficiency chdlenge in this Court.

To support its holding that error was not preserved, this Court quotes counsd for Duenas and
Inocencio whenhe said, inresponseto aquestionat ora argument, that his clients have not contended that
the dfidavit fals to comply with the Family Code.'! But counsd’s response to the question at oral
argument does not amount to a stlatement, muchlessan admission, that the legd sufficiency of the evidence
supporting the voluntariness of the affidavitsis not at issue.

Accordingly, | would decide Duenas's petition based on his complaint that there is no legaly

aufficient evidence that his execution of the relinquishment affidavit was knowing and thus voluntary.

7 sSw.adat .

8 TEX. R. APP. P. 53.2(f), 55.2(f).

® Serner v. Marathon il Co., 767 S.W.2d 686, 690 (Tex. 1989).

YInreD.RL.M., 84 SW.3d 281, 297-98 (Tex. App.—Fort Worth 2002, pet. denied).

1 swada .






The trid court’s only basis for terminating Duenas's rights was the rdinquishment affidavit. A
parent who signs suchan affidavit is surrendering rights protected by the United States Congtitution.* The
United States Supreme Court has made clear that “[w]aivers of condtitutiona rights not only must be
voluntary but must be knowing, intdligent acts done withauffident awareness of the rdlevant circumstances
and likely consequences.™® We have likewise recognized that a waiver of congtitutiond rights must be
voluntary, knowing, and intelligent, with full awareness of the legal consequences™

To that end, the Legidature has enacted requirements to ensure that a parent’s voluntary
relinquishment of hisor her rightsto a child isindeed voluntary and is done with full knowledge of the rights
that are being reinquished and the lega consequences. A trid court may terminate a parent’ srights if the
court findsby clear and convincing evidence that the parent executed “ anunrevoked or irrevocable afidavit
of relinquishment of parenta rights as provided by this chapter.”*> Among other things, the affidavit must
contain “a statement that the parent has been informed of parentd rights and duties’ and a statement that
the rlinquishment is revocable, irrevocable, or irrevocable for a stated period of time.26

When atrid court is presented withan afidavit that, onitsface, meetsthe requirements of section
161.103, the fidavit itsdf is primafacie proof that it was knowingly and voluntarily executed. Absent any
other evidence, the triad court could base termination on such an affidavit. If a parent chalenges the
affidavit, the burden to produce evidence shifts to the parent to come forward with evidence that the
affidavit was not knowingly and thus voluntarily executed. But the condtitutiona'’ and statutory?®

12 See Santosky v. Kramer, 455 U.S. 745, 753 (1982); In re G.M., 596 S.\W.2d 846, 846 (Tex. 1980).
13 Brady v. United Sates, 397 U.S. 742, 748 (1970).

14 Brown v. McLennan County Children’s Protective Servs., 627 S\W.2d 390, 393 (Tex. 1982).

* TEX. FAM. CODE § 161.001(1)(K).

18 TEX. FAM. CODE § 161.103(b)(8)-(9).

17 santosky, 455 U.S. at 769.

18 TEX. FAM. CODE § 161.001.



requirement that parental rightscannot be terminated unlessgroundsfor terminationare established by clear
and convincing evidence necessarily means that the ultimate burden of proof based on clear and convincing
evidence remains with the party seeking to terminate the parentd rights.

There has been some confusion among our courts of appeals about the burden of proof when an
affidavit of relinquishment is chalenged. The court of gopedsin Neal v. Texas Department of Human
Services correctly recognized that “[b]ecause of the very nature of avoluntary rdinquishment of parental
rights, . . . itisimplicit in the language of section 15.03 that such an dfidavit be executed voluntarily.”*°
And the court in that case correctly observed that areviewing court must apply the clear and convincing
standard of proof as part of its review of the evidence to determine whether an affidavit was voluntary:

When the trier of fact is required to make a finding made [sic] by clear and
convinaing evidence, the court of appedls will sustain aninsufficent evidence point of error

only if the fact finder could not have reasonably found that the fact was established by clear

and convincing evidence.

Having reviewed dl of the evidence in the record under the clear and convincing
standard of proof, we conclude that the record before us does not contain evidence of that

effect and qudity. From the evidencein therecord, we further concludethat thetria court

could not have reasonably found by a “firm belief or conviction” that Dianna voluntarily

executed the affidavit for reinquishment of parenta rights®

Smilaly, the court in B.A.L. v. Edna Gladney Home reviewed the record evidence of
voluntarinessbased onthe clear and convincing evidence standard, recognizing that at dl times, the ultimate
burden remained on the proponent of the afidavit to prove by clear and convincing evidence that the
affidavit was voluntarily executed without duress® The court concluded:

After reviewing the record of the hearing on the motion for new trid and viewing
itin the light of the standards st forth above, we have no trouble in holding that therewas

clear and convinding evidenceto support the judgment of the trid court and the findings of
fact necessarily implied to support that judgment. Under this evidence it is obvious, and

19 814 Sw.2d 216, 218 (Tex. App.—San Antonio 1991, writ denied) (emphasis in original) (section 15.03 has been
recodified as section 161.103).

2D |d. at 222 (citations omitted).
21 677 S.\W.2d 826, 830 (Tex. App.—Fort Worth 1984, writ ref'd n.r.e.).

9



the trial court was clearly entitled to find, asit did, that gppellant sgned the rdinquishment

afidavit voluntarily, intdligently, and knowingly, she was aware that she could keep her

baby if she so desired with the full support, financia and otherwise of her own family, and

she made her own choice to place the baby for adoption without any undue influence,

pressure or overreaching on the part of The Edna Gladney Home.??

Other decisons of the courts of appeds, however, have shifted the burden of proof to a parent
chdlenging the affidavit. Those courts have said that onceit is proven that a parent Sgned the affidavit, the
parent mugt prove by a preponderance of the evidence that the affidavit was executed as a result of
coercion, duress, fraud, deception, undue influence, or overreaching.? The firgt of these decisions seems
to have been Coleman v. Smallwood,* and the courts of appeds that have followed it have done so
without any andysis of why. The decision in Coleman relied on Pattison v. Soratlan® and Terrell v.
Chambers? for its condlusons. The holding in Pattison was Smply that “[i]n the absence of a tatement
of facts showing duress, we must presume in support of the judgment that gppellant failed to establish her
defense of duress.” Thus, with no andysis and no comment at al about the burden of proof in a
termination case, the court of gppedsin Pattison labeled “duress’ a“defense’ in atermination case.

The court in Terrell cited Pattison for the proposition that the burden of proof is on a parent

chdlenging an affidavit based on fraud or misrepresentation.?® The Terrell decision aso cited one of this

2d, at 830-31.
2 nreD.RL.M., 84 SW.3d 281, 296 (Tex. App.—Fort Worth 2002, pet. denied); In re V.RW.,, 41 SW.3d 183, 193
(Tex. App.—Houston [14th Dist.] 2001, no pet.); Vela v. Marywood, 17 S\W.3d 750, 758 (Tex. App.—Austin 2000), pet.

denied, 53 SW.3d 684 (Tex. 2001); In re Bruno, 974 S.\W.2d 401, 405 (Tex. App.—San Antonio 1998, no pet.); Coleman
v. Smallwood, 800 S.W.2d 353, 356 (Tex. App.—El Paso 1990, no writ).

2800 S.W.2d at 356.

% 535 SW.2d 48 (Tex. Civ. App.—Tyler), df'd, 539 SW.2d 60 (Tex. 1976) (modifying judgment to strike
assessment of costs against indigent parent).

% 630 S.W.2d 800 (Tex. App.—Tyler), writ ref'd n.r.e,, 639 SW.2d 451 (Tex. 1982).

27535 S\W.2d at 50.
% Terrell, 630 SW.2d at 802.

10



Court’s decisions, Catholic Charities v. Harper,? for the proposition that an “irrevocable dfidavit of
relinquishment can be revoked only upon a showing of fraud, misrepresentation, over-reaching, or the
like”*® Our decision in Catholic Charities was issued twenty years before our decisoninInre G.M.,
in which we held that a court may not terminate parentd rights unless it finds there are grounds for doing
s0 by dlear and convincing evidence® and more than twenty years before the United States Supreme
Court said the samein Santosky v. Kramer.*

None of the courts of appedls that have shifted the burden of proof to a parent inaterminationcase
have andyzed how that burden shifting comports with the clear and convincing evidence standard the
United States Supreme Court has said is mandated by the United States Congtitution. And some of those
same courts of gpped's have exhibited a misunderstanding of the standard of review on appeal when the
burden of proof in thetria court was clear and convincing evidence®® They instead used the standard of
review that applies when the burden of proof is only a preponderance of the evidence and when the
appeding party has the burden of proof in thetrid court.>* Just recently, this Court explained the impact
that the clear and convincing evidence requirement has on gppdlate review.*

The clear and convincing evidence requirement necessarily means that the burden of proof that an
afidavit of rdinquishment was voluntarily executed cannot be shifted to aparent. There must be clear and

convinaing evidence, from the record as a whole, tha the afidavit was knowingly and voluntarily

2337 S\W.2d 111 (Tex. 1960).

% Terrell, 630 SW.2d at 802.
31596 S.W.2d 846, 847 (Tex. 1980).
82455 U.S. 745, 769 (1982).

% InreD.RL.M., 84 SW.3d 281, 297-98 (Tex. App.—Fort Worth 2002, pet. denied); Inre V.RW.,, 41 SW.3d 183,
193 (Tex. App.—Houston [14th Dist.] 2001, no pet.); Vea v. Marywood, 17 SW.3d 750, 759-60 (Tex. App.—Austin 2000),
pet. denied, 53 S.W.3d 684 (Tex. 2001).

¥nreD.RL.M, 84 SW.3d at 297-98; Inre V.RW.,, 41 SW.3d at 193; Vela, 17 SW.3d a 759-60.
% SeeInre J.F.C., 96 SW.3d 256, 263-67 (Tex. 2002); Inre C.H., 89 SW.3d 17, 25 (Tex. 2002).

11



executed.® Shifting the burden of proof to aparent isin irreconcilable conflict with the dlear and convincing
standard of proof that the United States Supreme Court has said the federal Constitutionrequires before
parental rights can be terminated®” and that the Texas Legidature has required in parental termination
cases.® Toilludrae, if a parent produced evidence that made it equaly as likely that the afidavit was
involuntary asit was that the affidavit was voluntary, the parent would not have carried the preponderance
burden of proof that some courts of appeals have imposed. But, a court could not sustain terminationon
such arecord because “areasonable trier of fact could [not] have formed a firm belief or conviction that
its finding was true.™®

Some courtsof gppeds have held that the logical progression of placing the burden of proof ona
parent in chalenging an affidavit is that on apped, not only does a parent have to show that there was no
evidence to support the trid court’s finding that the affidavit was sgned knowingly and voluntarily, the
parent must also establishasa matter of law that the afidavit was not knowingly or voluntarily executed.*°
Thisisclearly a odds with the condtitutional and, in Texas, Satutory requirement that atria court cannot
terminate a parent’ s rights unless it finds grounds to do so from clear and convincing evidence.

The confusion that some courts of apped's have had regarding a parent’s burden is shared by
Duenas and Inocencio. In their briefing in this Court, they quote from In re Bruno,* saying that an

afidavit may be set aside only upon proof, by a preponderance of the evidence, that the affidavit was

executed as aresult of coercion. .. .”"* However, neither thetria court nor this Court has been led into

% SeelnreJ.F.C., 96 SW.3d at 266; Inre C.H., 89 SW.3d at 25.
87 Santosky, 455 U.S. at 769.
% TEX. FAM. CODE § 161.001(1)(K).

¥ nreJ.F.C., 96 SW.3d at 266.

“InreD.RL.M., 84 SW.3d at 298; Inre V.RW., 41 SW.3d at 193; Vela, 17 S.\W.3d at 759-60.

41974 S\W.2d 401, 405 (Tex. App.—San Antonio 1998, no pet.).
“2 petition for Review at 5-6.

12



error by these statements. The transcript of the termination hearing reflects that the trid court was
unpersuaded that the parents bore the burden of proving by a preponderance of the evidencethat they had
not voluntarily signed the affidavits. More importantly, the trial court’s order terminating Duenas' s and
Inocencio’ s parental rightsaffirmatively found based on clear and convincing evidence that eachparent had
executed an affidavit voluntarily. Thetria court did not fail to find that Duenas s or Inocencio’s affidavit
was knowing or voluntary, whichwould have been appropriateif the trid court thought the parents had the
burden of proof regarding their affidavits. Nor doesthetrid court’s order or any of its findings mention
preponderance of the evidence or otherwise indicate that it placed the burden of proof on Duenas and
Inocencio. The tria court correctly concluded that it could not terminate the parents  respective rights
unless it found by clear and convincing evidence that they had voluntarily executed an affidavit of
relinquishment. This Court should not midead the bench and bar by applying adifferent, incorrect burden
of proof and consequently an incorrect standard of review on appeal smply because a party’s briefing
incorrectly states the burden of proof. Nor should we ignore controlling United States Supreme Court
precedent. In Santosky v. Kramer, the Supreme Court squarely hed that in parental termination
proceedings, due process requires that the burden of proof be at least clear and convincing evidence
because the risk of error from using a preponderance standard istoo great:
Today we hold that the Due Process Clause of the Fourteenth Amendment
demands more than this. Before a State may sever completely and irrevocably therights

of parentsin their naturd child, due process requires that the State support its dlegations
by at least clear and convincing evidence.

* * %

In parenta rights termination proceedings, the private interest affected is
commeanding; the risk of error from using a preponderance standard is subgtantia; and the
countervaling governmenta interest favoring that standard is comparetively dight.
Evduation of the three Eldridge factors compes the concluson that use of a “fair
prepondgance of the evidence’ standard in such proceedings is inconsistent with due
process.

43455 U.S. 745, 747-48, 758 (1989) (discussing Mathews v. Eldridge, 424 U.S. 319 (1976)).

13



The statute under review in Santosky permitted a state to terminate aparent’ srightsuponafinding
by apreponderance of the evidence “that the child is ‘ permanently neglected.””** The Supreme Court did
not specificaly address termination based on an affidavit of reinquishment. But the Supreme Court’s
reasoning and holdings were broad, and this Court must follow Supreme Court precedent unless and until
the Supreme Court narrows or changesiits reasoning and holdings.*®

To say that abiologica parent must prove by a preponderance of the evidence that an affidavit of
relinquishment was involuntary not only shiftsthe burden of proof to the biological parent, it would lead to
the incongruous result that a preponderance standard is condtitutionaly infirm for resolving some factua
disputes over whether grounds exist for termination of parental rights, but would be acceptable in
determining if other grounds — such as an afidavit sgned by a parent — exist. The Supreme Court seems
to have foreclosed parang of thiskind when it said in Santosky, “this Court never has approved case-by-
case determination of the proper standard of proof for agivenproceeding. Standards of proof, like other
‘procedural due process ruleq,] are shaped by the risk of error inherent in the truth-finding process as
appliedto the generality of cases, not the rare exceptions.’"*® The Supreme Court e aborated, explaining
that the vaue society places on the individud liberty at issue dictates the degree of confidence in the
correctness of factua conclusons

“[T]he standard of proof isacrucia component of legd process, the primary function of

whichis‘to minmizethe risk of erroneous decisons.”” Notice, summons, right to counsd,

rules of evidence, and evidentiary hearings are dl proceduresto place information before

the factfinder. But only the standard of proof “indruct[s] the factfinder concerning the

degree of confidence our society thinks he should have in the correctness of factua

conclusons’ he draws from that information. The satutory provision of right to counsel
and mulitiple hearings before termination cannot suffice to protect a naturd parent’s

4\d, at 747.

4 See generally Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989) (“If a precedent
of this Court has direct application in a case, yet appears to rest on reasons rejected in some other line of decisions, the
Court of Appeals should follow the case which directly controls, leaving to this Court the prerogative of overruling its
own decisions.”); Barnett v. Barnett, 67 SW.3d 107, 124 (Tex. 2001); Owens Corning v. Carter, 997 SW.2d 560, 571 (Tex.
1999).

46 Santosky, 455 U.S. at 757 (emphasis and alterationsin original) (quoting Mathews, 424 U.S. at 344).
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fundamenta liberty interests if the State is willing to tolerate undue uncertainty in the
determination of the dispositive facts*’

The Supreme Court concluded: “Thus, a a parentd rights termination proceeding, a near-equa
alocation of risk betweenthe parents and the State is condtitutiondly intolerable.”*® Any parens patriae
interest astate may have in terminating abiologica parent’ srights arisesonly after groundsfor terminating
that parent’ srightshave beenfound inacourt of law to exist.*® Accordingly, the Supreme Court explained,
the " State’ sinterest in finding the child an dternative permanent home arises only *whenit isclear that the
natural parent cannot or will not provide a norma family home for the child.’”® The Supreme Court
continued: “At the factfinding, that god is served by procedures that promote an accurate determination
of whether the natural parents can and will provide anorma home.”®* This reasoning applies with equal
force when an affidavit of rdinquishment isthe evidentiary basis for finding thet the parent will not provide
a home for the child. There must be clear evidence that the afidavit was a knowing and voluntary
satement that the parent has chosen to relinquish dl responsibility and rights regarding the child.

The Supreme Court also expresdy rejected the ideathat achild' sinterestingtability might outweigh
the interests of a biologica parent. The Santosky decision held that a state court’s suggestion “that a
preponderance standard properly alocate[d] the risk of error between the parents and the child . . . is
fundamentdly mistaken.”>> The Court reiterated in that decision, “we cannot agree . . . that a

preponderance standard fairly distributes the risk of error between parent and child.”>® The Court said,

471d. at 757 n.9 (emphasisin original and citations omitted).
“81d. at 768.

% |d. a& 767 n.17 (“Any parens patriae interest in terminating the natural parents’ rights arises only a the
dispositional phase, after the parents have been found unfit.” (Emphasisin origina)).

%0|d. at 767 (emphasisin original) (quoting N.Y. Soc. Serv. Law § 384-b.1.(3)(iv)).
d.

52|d. at 765 (emphasisin original).

#1d.
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“the parents and the child share aninterest inavoiding erroneous terminaion.”>* The state court’ srationde
for usng a preponderance of the evidence standard “ reflect][ed] the judgment that society is nearly neutral
between erroneous termination of parenta rights and erroneous failure to terminate those rights”* The
Supreme Court soundly rejected this assessment of a parent’s and child' s respective interests.®

The Supreme Court reasoned that the consegquencesfor an erroneous terminationare more severe
for aparent than a child:

For the child, the likdy consequence of an erroneous failure to terminate is preservation

of an uneasy dtatus quo. For the natura parents, however, the consequence of an

erroneous terminationis the unnecessary destructionof their natura family. A standard that

dlocates the risk of error nearf_!y equally between those two outcomes does not reflect
properly their relaive severity.

The Supreme Court hasa so cdlearly indicated that any interest of prospective adoptive parentsdoes
not change this analysis® Accordingly, in determining whether grounds for termination exist, to which the
Supreme Court referred as the “factfinding” stage,>® the vitd interest in preventing erroneous termination
requires aclear and convincing sandard: “But urtil the State proves parentd unfitness, the child and his
parents share a vitd interest in preventing erroneous termination of their natura relationship. Thus, at the
factfinding, the interests of the child and his natural parents coincide to favor use of error-reducing

procedures.”®

*d.

®1d.

%14,

5 1d. at 765-66.

%8 |d. a 754 n.7 (“The fact that important liberty interests of the child and its foster parents may also be affected
by a permanent neglect proceeding does not justify denying the natural parents congtitutionally adequate procedures.”
(Emphasisin original)).

% 1d. a 760 (“At the factfinding, the State cannot presume that a child and his parents are adversaries. After
the State has established parental unfitness at that initial proceeding, the court may assume at the dispositional stage
that the interests of the child and the natural parents do diverge.” (Emphasisin original)).

4. at 760-61.
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In the case before us today, the children and ther parents likewise share a vital interest in
preventing erroneous termination. The error-reducing procedure required by the United States Supreme
Court in Santosky and by the Texas Legidature in Family Code section 161.001(1)(K) isthat a court may
not terminate a parent’ srightsunlessit findsgrounds for terminationby clear and convincing evidence. The
s0le ground for terminationinthis case isthe executionof affidavitsof rdinquishment. Unlessand until there
isclear and convincing evidence that an afidavit was indeed knowing and voluntary, termination cannot
lawfully occur.

Once again, | do not suggest that an affidavit that appears on its face to have been properly
executed cannot condtitute clear and convincing evidence when there is no chalenge to the affidavit. But
whenthereis evidence that the afidavit was not voluntary, dl the evidence mustbe consideredto determine
whether thereis clear and convincing evidence that it was voluntary.

Y

In this case, Duenas presented evidence that he could not read the affidavit, that his command of
the Englishlanguage was very minimd, and thét critica provisons were not trandated for hminto Spanish.
Inthe face of this evidence, what clear and convincing evidence was there from which the tria court could
have found that Duenas knowingly and intdligently surrendered his parental rightswith sufficient awareness
of the rlevant circumstances and the likely consequences® Section 161.103 of the Texas Family Code
requires that an afidavit of rdinquishment state that the parent has been informed of parenta rights and
duties and whether the afidavit isrevocable, irrevocable, or irrevocable for astated period of time.®? What
clear and convincing evidence is there that Duenas was apprised of these matters and then voluntarily

relinquished dl parentd rights?

51 See Brady v. United States, 397 U.S. 742, 748 (1970).
62 TEX. FAM. CODE § 161.103(b)(8)-(9).
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Thedecisonin Queen v. Goeddertz® cited by Duenasin his briefinginthis Court, isinstructive.
In that case, afaher executed an affidavit rdinquishing his parenta rights so that hiswife's new husband
could adopt the child. In two places on the affidavit, handwritten additions had beeninserted that said the
relinquishment was subject to the biologica father’ s understanding that he would have the right to vist the
child each month.** The court of gppeds held that this provison was unenforcesble and that the
voluntariness of the affidavit was thereby negated.®

Inthis case, as can be seen from the evidence, Duenas understood that *“he wasn't going to be the
father anymore.” But that is not the same as an understanding that he would no longer be able to vist or
telephone his children, or takethemto aball game, or attend school functions, or indeed, see them again.
Furthermore, it is undisputed that Duenas was never told thet the affidavit was irrevocable for Sixty days
and that during thet time, his childrencould be adopted by people he did not know and that dl ties he had
with the children would be severed.

Because the Court characterizes the evidence surrounding Duenas's execution of his affidavit, |
think it is helpful to look e the evidence itsdf, as JusTice HECHT sdissent hasdone. The Court says that
the tria court could have madeitsown determinationabout the extent to which Duenas understood English
inspite of the undi sputed testimony that Duenas' s commiand of the Englishlanguage wasextremdy limited.
The Court’s reasoning is directly contrary to our precedent. At mogt, the tria court could have had a
suspicionabout the extent of Duenas s praficiency in the English language. But thet is not legdly sufficient
evidence, particularly when the burdenof proof isclear and convincing evidence.® Esther Gonzalez, who

is Inocencio’s sgter and who was largely responsible for arranging the adoptions, said unequivocdly and

83 48 S.\W.3d 928 (Tex. App.—Beaumont 2001, no pet.).
5 |d. at 929-30.

% d. at 932.

% See supranote 1.

18



without contradiction, “1 am not fluent in Spanish, so | cannot communicate with him [Duenag] . ... So,
if anything, it would have to be told to him. My mother and my sister would have to be the ones.”
Gonzdez also stated, “I have not had any communication with Ricardo [Duenas] one on one because |
cannot converse fluently in Spanish.”

A paralegal fortheMonteguts' attorney understood some Spanish, and she witnessed dl the events
when the affidavits weresigned. Shetedtified that throughout the process, Duenas: “Never said aword.”

Withregard to what was actudly trand ated for Duenas, the para egd tedtified that Inocencio’ s mother only

told Duenas:
. “That he was giving up his rights of the children, and that he will no longer be
responsble for them. And that once thisisal through, that’sit, you know.”
. “She'sjudt saying that his father — he wasn't going to be the father anymore, that

he' sgiving up hisrights. That'swhat she was tdling him.”

. Q. “Sodid shetdl him whether or not he would have an opportunity to change
hismind later?’
A. “No, shedidn't”

As JusTICE HECHT’ s dissent points out,®” when various witnesses say that Duenas“ understood,”
they could not have meant that Duenas understood al of what was contained in the seven-page, sngle-
spaced document that no one trandated for him. The extensive contents of the affidavit are set forth
verbatim in JusTICE HECHT' s dissent.

The Court notes that Duenas submitted a Statement of Paternity to the trid court in which the
verification said that Duenas had “ read the Statement of Paternity.”®® But there is no contention by any of
the parties, much less evidence, that this Statement was not trandated into Spanish for Duenas.

Therecord contains no clear and convincing evidence that Duenas understood that by Sgningthe

Affidavit of Rdinquishment put before him, his children could be adopted by strangers and he could never

% swada .
8  swada .

19



again have any contact with them. To the contrary, the evidence is overwheming that Duenas was never
told in Spanish, the only language he could spesk or read, about materia aspects of the fidavit he was
dgning.

\%

A wordinresponsetothe suggestionin Justice O’ NEILL’ s concurring opinionthat Duenaswaived
his condtitutiond rightsas a parent by failing to maintain acloser rdaionship withthe twinsisinorder. The
triad court found that “[t]he lega parent-child relationship between [Duenas] and the childrendid not exist
at the time of the Sgning of the Father’ s Affidavit of Rdinquishment of Parental Rights.” That isnot afinding
that a legd parent-child rdationship did not exist thereafter. The trid court’s same findings reflect that
Duenasfiled a Statement of Paternity, whichwas executed after he signed therdinquishment affidavit. The
record is aso clear that Duenas was atempting to set aside the rdinquishment affidavit. The trid court
further found that by the time of tria, Duenas and Inocencio had married one another. There is dso
evidence that Duenas had some relaionship with his children. He took them to receive medicd care and
provided some monetary support, dthough thereis conflicting evidence asto the amount and extent of that
support. But no one hasever suggested, and there is no bads for suggesting, that Duenasis not the father
of the children or that he waived his parental rights by faling to establish a closer rdationship with his
children.

VI

As additiond grounds for terminating Duenas's parental rights, the Monteguts alleged in their
petitioninthe trid court that Duenas had actudly or congtructively abandoned the children. TheMonteguts
did not request the trid court to make any findings of fact or conclusons of law regarding these daims, and
the trial court made none. The trid court’s judgment as to Duenas was based only on his affidavit of
relinquishment. The Monteguts have not argued in the trid court, the court of appedls, or this Court that
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the tria court should have based its judgment on additiond or dternative grounds. Accordingly, thereare
no further issues to be resolved by the trid court in the current suit to terminate Duenas's parentd rights.
VI

| agree that the order terminating Inocencio’ s parental rightsshould be upheld, but | disagree with
Justice O'NEILL’s concurring opinion that none of Inocencio’s arguments were preserved for appedl.
Inocencio framed the issuein this Court chalenging the voluntariness of her fidavit asfollows: “Should
the order terminating MARIA’ s[Inocencio’ §| parentd rightsbe set aside snce MARIA’ssgnaureonthe
afidavit of rdinquishment of her parentd rights was procured in exchange for ‘small kindnesses and
unenforceable promises whichcongtitute undue influence or overreaching as amatter of lav?’ She argues
inher brief that Detective Goetschius, a policemanwho was aso the Monteguts' brother-in-law, firs came
into contact withher when she had * beenintrouble withthe law for dancing at a strip dub while underage.”
She states that she met Detective Goetschius when he was “taking her statement as part of his officia
investigationof her dlegedillegd activity.” She further assertsinher brief: “Hisinterestin MARIA pesked
when he found out that she was pregnant and theresfter he began giving her advice, taking her to doctor’s
gppointmentsand contacting her mother.” Sheasserts. “No linewas ever drawn to distinguish asto when
he was acting in his capacity as apoliceprofessiond . . . and whenhe was acting on behdf of his brother-
in-law, [Mr. Montegut].”

Inocencio argues that, as a matter of law, Detective Goetschius's conduct amounted to undue
influence or overreaching. It is clear from Inocencio’s briefing that sheis chalenging the legd sufficiency
of the evidence that supports the trid court’s finding that she voluntarily executed an affidavit of
relinquishment and the finding that the affidavit was not procured by fraud, duress, or coercion. For the
reasons discussed above in Part 111, Inocencio does not have to establish, as a matter of law, thet she did

not voluntarily sign her affidavit of relinquishment.®® She must only etablish that there was legally

8 See supra Part I11.

21



insufficent clear and convinaing evidenceto support the trid court’ sterminationof her parental rightsbased
on the affidavit. Nor did her error of law regarding her burdenlead the trid court or this Court into error,
as aso discussed above in Part 111.

Inocencio has not waived or failed to preserve her legd sufficiency chalenge. JusTice O’ NEILL’S
concurring opinion is mistaken in contending otherwise. A mgority of this Court correctly concludes that
Inocencio’s legd sufficiency chalenge should be reviewed on its merits and should not be summarily
dismissed. Thissame mgjority disagreesover whether her arguments carry the day when they areanayzed
on ther merits. However, a different mgority of the Court affirms the court of gopeals judgment with
regard to Inocencio, abeit for differing reasons.

| conclude that Inocencio’s lega sufficiency chdlenge should not be sustained. The evidence
regarding Detective Goetschius s“amd| kindnesses” toward Inocencio and hisinfluence on her isdisputed,
but areasonable trier of fact could have formed afirm belief that they did not induce or unduly influence
Inocencio to Sign her affidavit. Therewastestimony that after Detective Goetschius discovered Inocencio
was pregnant, hetook her to doctors' appointmentsand asked how her pregnancy wasgoing. Inocencio’s
mother said that when Goetschius firgt earned Inocencio was pregnant, he asked both of themwhether they
had thought of adoptionand said he knew people with money who would want the baby. Both Inocencio
and Goetschius, however, testified that they once spoke generdly about adoptionand that Goetschius told
her he had adopted one of hischildrenand it had been a good experience, but that he never counseled her
to give her baby up for adoption. Goetschius was not present when the affidavit was executed. In
reviewing this evidence, the trid court could reasonably have formed the firm belief that Goetschius's
contact with Inocencio during her pregnancy and their single genera discussion of adoption did not

influence Inocencio to sign the affidavit.
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Inocencio dso arguesin this Court that Detective Goetschius and Mark Ciavaglia, the Monteguts
attorney for the adoption proceedings, violated section 162.025 of the Texas Family Code™ by acting as
intermediaries in a private adoption without being licensed in accordance with Chapter 42 of the Texas
Human Resources Code.”* Therewastestimony at thetria that neither Children’ s Protective Services nor
a private adoption agency wasinvolved inany way inthe Monteguts attempted adoption of thetwins. But
thereisno evidencethat the abbsence of a licensed adoption agency influenced Inocencio’ sdecisionto Sgn
her afidavit of relinguishment.

Moretroublingisinocencio’ sargument that she only agreed to Sgn her affidavit after the Monteguts
made promisesinwriting to send her updates and photographs of the childrenperiodicaly and to dlow her
to gve gifts to the children through Ciavaglia Inocencio now contends that those promises are
unenforceable, and that because she conditioned her executionof the affidavit on those promises, she was
fraudulently induced to Sgn the affidavit. However, Inocencio never argued in the trial court that the
agreement was unenforceable. Further, the Monteguts have never taken the position that the agreement
isunenforceable or that they do not intend to honor it. Inocencio never asked thetria court toinclude any
sort of finding about the enforceability of the agreement in the termination order. Nor did she request the
trid court to include in the order a directive that the Monteguts were to provide her periodicaly with
pictures and an update. In fact, when the Monteguts attorney first questioned Inocencio about the
agreement to send pictures and updates, her own attorney objected to the subject, stating, “I don’t redly
seethat it's relevant to the issue of fraud and duress.” Thetria court was never asked to rule on whether
theMonteguts' promiseswereenforceable or whether, if unenforceabl e, Inocencio’ s afidavit wasprocured

by fraud, duress or coercion. Inocencio cannot now ask this Court to resolve that issue.

" TEX. FAM. CODE § 162.025.
" TEX. HUM. RES. CODE § 42.001 et seq,.
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Thetria court could reasonably have formed a firm belief or conviction that Inocencio voluntarily
executed the affidavit of rdinquishment.”? Inocencio clearly understood what she was signing and was
aware of the likely consequences of executing the affidavit. Viewing theevidenceinthelight most favorable
to the trid court’sfindings, | would hold that there is legdly sufficient, clear and convincing evidence to
support the trid court’ s finding that Inocencio’s execution of her affidavit of relinquishment was voluntary
and not the result of fraud, duress, or coercion. Accordingly, | concur in the judgment with regard to
Inocencio.

For the foregoing reasons, | concur that the court of gppeds judgment should be affirmed asto

Inocencio. But | dissent from the judgment that terminates Duenas s parenta rights.

PriscillaR. Owen
Judtice

OPINION DELIVERED: September 18, 2003

72 Seelnre J.F.C., 96 SW.3d 256, 266 (Tex. 2002).
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