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Justice O’'NeiLL delivered the Court’s judgment, and the opinion of the Court as to Parts|, 11,
and IVA, in which Justice ENOCH, JUSTICE SCHNEIDER, JUSTICE SMITH, and JUSTICE WAINWRIGHT
joined, and anopinionasto Part 111 and IVB, inwhichJustice ENocH, JuSTICE SCHNEIDER, and JUSTICE
SMITH joined.

JusTice WAINWRIGHT ddlivered a concurring opinion.

Justice OwWEN ddivered a concurring and dissenting opinion, joined by CHIEF JUSTICE PHILLIPS
asto dl Parts, and joined by JusTtice HECHT and JusTICE JEFFERSON as to Part I11.

JusTice HECHT ddivered a dissenting opinion, in which JusTice JEFFERSON joined.

Almog four years ago, Ricardo Duenas and Luz Sylvestre Inocencio Sgned sworn afidavits of
voluntary relinquishment of their parental rightsto five-month-old twinboys. At the sametime, they placed
the boysin the care of Milesand MonicaM ontegut, a couple who wanted to adopt them. The boys have
grown frominfantsto toddlersto pre-school age children in the Monteguts care as this case has taken its
excruciatingly dow course through our judicia system. Duenas and Inocencio have been represented by
counsel sincethe beginning of thair quest to set the affidavitsaside. Astoday’ sfractured opinionsillustrate,
appellate review has been greatly hampered by the shifting, indistinct focus of their complaints— athough



the case has been pending for more than a year, we still disagree about what the complaints are and
whether they were preserved. In this context, adhering to our preservation rules isn't a mere technica
nicety; the interests a stake are too important to relax rulesthat serve a critical purpose. Aswe recently
said, “[a]ppellate review of potentidly reversible error never presented to atria court would undermine
the Legidature sdual intent to ensurefindity inthese cases and expedite their resolution.” InreB.L.D. and
BRD., SW.J3rd___, (Tex.2003); seealso Tex.Fam.CobE § 161.211(a) (prohibiting direct
or collaterd attack on order terminating parenta rights based on affidavit of rdinquishment after six
months). Injecting any greater uncertainty and complexity into the processwould only serveto discourage
potential adoptive parents, who are dready turning to smpler and less expendve foreign adoptions in
record numbers. See Genard C. Armas, Many U.S. Parents Look Abroad to Adopt, Census Bureau
Says, Miami HEeErRALD, Aug. 22, 2003, available at
http:/Aww.miami.com/mld/miamihera d/2003/08/22/news/nation/6591007.htm; UNITED STATESCENSUS
BUREAU, UNITED STATES DEPARTMENT OF COMMERCE, ADOPTED CHILDREN STEPCHILDREN: 2000 11
(Aug. 2003).

Here, after hearing evidence regarding the circumstances surrounding the affidavits executionand
the boys best interests, the trial court ordered termination of Duenas's and Inocencio’s parenta rights.
Thecourt of gppeds affirmed.  SW.3d . Duenasarguesthat the affidavit he signed was procured
in a manner that violated his right to due process because he nather speaks nor reads English, and the
dfidavit was not trandated into Spanish. We granted Duenas's petition for review to consder this
condtitutiona issue, but on further review we conclude that the issue was not preserved. Wealso granted
Inocencio’s petition for review to decide whether the order terminating her parental rights should be set
asidebecauseher rdinquishment afidavit was procured as the result of fraud or undue influence. A mgority
of the Court concludes that the record contains legdly sufficient evidence to support termination of her

parenta rights. Accordingly, we affirm the court of gppedls judgment.



I

In April 1999, fifteen-year-old Inocencio gave birth prematurdly to twin boys, L.M.l. and JA.I.,
alegedly fathered by twenty-five-year-old Ricardo Duenas. Duenas and Inocencio were not married or
living together at thetime. At some point before the boys' birth, Inocencio had become acquainted with
Texas City police detective Brian Goetschius, who had responded to areport that Inocencio wasworking
asanudedancer at asexudly oriented business. Detective Goetschiusbegan offering Inocencio occasiond
advice, sometimes at her mother’ s behest. After learning of her pregnancy, Goetschius drove Inocencio
to severd doctor’ s gppointmentsand helped her apply for governmenta assstance. FHve months after the
boys were born, Inocencio’ ssister, Esther Gonzaez, contacted the detective asking for help in placing the
children for adoption. Eventudly, Goetschius and his wife, Dawndl, arranged for the children to be
adopted by Monica and Miles Montegut, Dawnell’ s sister and brother-in-law.

On September 24, 1999, Gonzaez went to her mother’s home, where Inocencio and the boys
lived, and told Inocencio that the Monteguts wanted to adopt the children. Gonzalez, Inocencio, and their
mother, Guillerma Pruitt, dl testified that Inocencio at first rgjected the idea of dlowing the adoption, but
was ultimately persuaded that it would bein the boys best interest. Gonzalez then drove Inocencio, the
twins, and Pruitt to pick up Duenasat the restaurant where he worked. The group proceeded to the office
of the Monteguts' attorney, Mark Ciavaglia, who had prepared irrevocabl e affidavits of rdinquishment of
parental rights for Inocencio and Duenasto sign. Duenas, a Honduran citizen, testified that he does not
understand English, that none of the affidavit was trandated for him, and that he did not understand the
affidavit’ simport. Other witnesses testified that Duenas appeared to understand Ciavaglia s explanation
of the affidavit, and that significant portions of the affidavit were trandated. Ciavagliathen explained the
afidavit to Inocencio, who tedtified that Ciavaglia advised her not to Sgn if she had any reservations.
Inocencio initidly refused to sign the affidavit, but changed her mind after the adoptive parents agreed to
send her picturesand informationabout the boys conditiontwice ayear. After both Inocencio and Duenas



sgned their respective affidavits, they left the boys with Ciavagliato be surrendered to the Monteguts.

A few days later, Inocencio had a change of heart and decided to pursue legd action to regain
custody of the children. On October 1, 1999, the Montegutsfiled their petitionto terminate the parent/child
relationship. The same day, thetrid court issued atemporary order giving the Monteguts custody of the
children. Three days later, Inocencio filed a motion to revoke her affidavit. On November 17, 1999,
Duenasfiled his answer to the Monteguts petition and a counter-petition for voluntary paternity. Heaso
filed amoation to revoke his affidavit of reinquishment.

On November 23, 1999, the trid court held a hearing on the motions to revoke the affidavits to
determine whether the affidavitswere executed involuntarily. After hearing testimony from nine witnesses,
the trid court found that the affidavits were voluntarily executed. The court dso found that Duenas was
not the children’s presumed father, and thet the lega parent-child relationship did not exist & the time
Duenas signed his fidavit of rdinquishment. Thetria court further found by clear and convincing evidence
that it wasin the children’s best interest to terminate Duenas sand Inocencio’s parentd rights. The court
ordered Duenas s and Inocencio’ s rights terminated, and awarded the Monteguts custody of the children.
The court of gppeds affirmed thetria court’sdecison.  SW.3d .

[

Duenas s petition for review argues that “the order terminating [his] parental rights should be set
aside since[hig] Sgnature onthe afidavit of rdinguishment was procured inamanner that violated [his] due
processrights.”  Upon further review of the record, we conclude that Duenas failed to preserve thisissue
in the trid court. His answer and counterpetition to the termination proceedings cite no congtitutional
authority, and he did not raise the issue in any post-judgment mation. In fact, the only reference to the
condtitution in the entire record appears when Duenas s attorney, in arguing for a continuance, explained
that she had only recently been hired after Duenas s coworkerstold himthat the termination” was probably
not condtitutiona and not right.” Duenas s Revocation of Affidavit” merdy states thet “[t]he Affidavit of



Rdinquishment was not trandated for me.” The tria court obvioudy did not discern a due process
chdlenge in  Duenass argument, because the court specificdly found that “RICARDO DUENAS
present[sic] issues of fraud, duress, and overreaching to the Court to deny that his Father's Affidavit of
Reinquishment of Parenta Rightswas sgned voluntarily.” SeeVelav. Marywood, 17 SW.3d 750, 760
(Tex. App.—Audin 2000, pet. denied, 53 S.W.3d 684 (Tex. 2000) (noting that at common law “the word
‘fraud’ refersto an. . . omisson, or concealment in breach of alegd duty . .. when the breach causes
injury to another or the taking of an undue and unconscientious advantage’).

Duenas, who was represented by counsd, sought no finding and raised no legd argument before
the tria court about a condtitutiona daim. Given that Duenaswasafforded an extensive evidentiary hearing
on the voluntariness of his affidavit, it was not gpparent from the context that Duenas was attempting to
raise adue process chdlenge. Under our Rules of Appellate Procedure, aparty must present to the tria
court atimely request, motion, or objection, state the specific groundstherefor, and obtain aruling. Tex.
R. Aprp. P. 33.1. Asnoted above, alowing appdlate review of unpreserved error would undermine the
Legidature sintent that cases terminating parental rights be expeditioudy resolved, thus“* [p]romat[ing] the
child' sinterest inafind decisionand thus placement inasafe and sable home.”” InreB.L.D. and B.RD.,
__SW.a3da ___ (quoting Inre J.F.C., 96 SW.3d 256, 304 (Tex. 2002)). Both we and the United
States Supreme Court have held that congtitutional error was waived in comparable circumstances. See
Webb v. Webb, 451 U.S. 493, 496-97 (1981) (holding that condtitutiond error was waived, even though
petitioner repeatedly used the phrase “full faith and credit,” because petitioner did not cite to the federal
Condtitution or to any cases relying on the Full Faith and Credit Clause of the federal Condtitution); Tex.
Dep't of Protectiveand Regulatory Servs. v. Sherry, 46 SW.3d 857, 860-61 (Tex. 2001) (holding that
dleged biologica father who sought to establish paternity waived congtitutiond error, though it was
undisputed that father had received no notice or hearing on prior paternity adjudication that created bar).

Accordingly, we hold that the due process argument Duenas raises here was not preserved below.



And due processisthe only argument that Duenasraiseshere. Nowhere does he present theissue
that Justice Hecht and Justice Owen pose, that there is not clear and convincing evidence of a statutory
groundforreversd. _ SW.3dat___ (HecHT,J.dissenting); _ SW.3dat__ (Owen,J., dissenting).
At ord argument, Duenas s attorney expresdy disavowed any argument that his affidavit did not comply
with the Saiute:

JUSTICE OWEN: Areyouaso meking a statutory argument that it doesn’'t comply with
the statute?

DUENAS SATTORNEY: Asit rdatesto him, I’ve not made any statutory argument.

OWEN: Y our only argument was due process?

CASEY: Yes.
That concessionwas entirdy congstent with Duenas' s briefing, whichstatesthe issue presented is “ Should
the order terminating RICARDO' s parental rightsbe set aside snce RICARDO' s sgnature on the afidavit
of rdinquishment of his parental rights was procured in a manner that violated RICARDO' s due process
rights?” Becausetheonly issue presented in Duenas s petition for review was not preserved, we affirm the
court of appeals judgment as to Duenas.

Il

Inocencio arguesthat the order terminating her parental rights should be set aside because it was
procured in exchange for unenforceable promises and as the reult of illegd conduct by Detective
Goetschius, his wife, and Esther Gonzalez. Inocencio argues that the Monteguts promise to provide
periodic information and photographs of the boys was unenforceable as a matter of law, citing Vela.
Because the promise was unenforceable, she argues, the promise fraudulently induced her to sign the
afidavit of rdinquishment.

Inocencio filed no pleadings or post-trid motionsin the tria court chalenging the enforcesbility of
the Monteguts promise, even though she, like Duenas, was represented by an attorney. The only



documents Inocencio presented in the trid court were her “Revocation of Affidavit,” and a handwritten
|etter attached to aletter fromthe attorney who had been representing her mother in her effort to be named
the twins managing conservator in which Inocencio states that “[t]he only reason [the boys] are not with
us now is because of my sisters [sc] threatsand badgering.” Inocencio’ s revocation states only that “[i]t
ismydesiretorevoke [the afidavit of relinquishment].” Whilethereisevidencethat the promise of pictures
and updates played a significant role in Inocencio’ s decison to sign the affidavit, her argument about the
enforceability of that promisewas never raised or ruled upon. Inocencio thus waived this chalenge to the
affidavit, and we express no opinion onit. SeelnreBarr, 13 SW.3d 525, 555 (Tex. Rev. Trib. 1998);
Tarrant County Water Control and Imp. Dist. Number One v. Fullwood, 963 SW.2d 60, 72 (Tex.
1998).

Inocencio aso contends that Detective Goetschius, his wife, and Gonzalez acted as adoption
intermediaries without medting the requirements of Chapter 42 of the Human Resources Code;
consequently, she argues, their actions amount to undue influencein her decisionto relinquish her parenta
rights. But like her argument regarding the purported unenforcesbility of the Monteguts promises,
Inocencio never raised or secured aruling on thistheory in the trid court. Accordingly, it too is waived.

Y
A.

A brief responseto the dissenting justices depiction of the record in this case iswarranted. Both
dissents effectively second-guess the trid court’ s resolution of afactua dispute by relying on evidence that
is either disputed, or that the court could essly have rejected as not credible. Even under the tandard we
aticulated inInre J.F.C., thisreweghing of the evidenceisimproper. Seelnre J.F.C., 96 S\W.3d 256,
266 (Tex. 2002). And in acaselikethis, where so much turns on the witnesses' credibility and state of
mind, appellate factfinding is particularly dangerous.

Neither of the dissents, for example, credits evidence that Duenas understood English. Thisis



important, because the evidenceis undisputed that Ciavagliawent over the afidavit with Duenasin English,
athough he may have pargphrased parts of it. For example, Gonzalez testified that Ciavaglia“went step
by step and made sure to — that [ Duenas and Inocencio] understood what they were sgning. . . . Mark
[Ciavaglig) explained it in detail. And Ricardo kept on, like he acknowledged what wasbeingsad.” And
Ciavagliatedtified that he told Duenasthat “[t]his document isvery —excuse me— very important. And that
by dgning it, you're acknowledging that you understand this document and you understand the
consequences of this document, and that you fully, findly, and forever give up any parentd rights to your
children. And you dso relinquish your right and give up your right to change your mind.” Ciavagliadso
testified that he went “through the form and | was explaining it to [Duenas].”
And Duenas s testimony about his ahility to understand English was inconsistent; athough he testified
that he understood no English whatsoever, he soon contradicted himsdif:
ATTORNEY AD LITEM: Mr. Duenas, I'malittle confused as to how much English you
understand. Let me go over some testimony that | think you gave the court alittle bit

edlier.

When the lawyer told youin Englishto sgnhereand initid here, did you tdll the Court that
you understood that?

DUENAS: Yes, | did understand.
Duenas dso submitted a Statement of Paternity in English and swore, in the attached verification, “that he
has read the foregoing Statement of Paternity.”

Other witnesses testified that Duenas appeared to understand what was transpiring at the affidavit
sgning:

Q: How did you receive the information from Ricardo Duenas?

CIAVAGLIA: | asked him verbaly.

Q: And was he able to understand what you asked him and relay the information?

CIAVAGLIA: He seemed to be. He seemed to understand English and responded to
guestions.



Q: When you asked for hisname, did he respond with his name correct —give you adetall
of hisname, or did he write it out? How did he do it?

CIAVAGLIA: Hepronouncedit, and | just wroteit. Asl wrotehislast name, | spdlled

it out loud; and he acknowledged that was correct.

And Gonza ez testified thet after Duenas signed the affidavit, she told him in English, “Thank you. What
you are doing is very courageous.” She then asked her mother to trandate, but Duenas interrupted and
told the mother it was unnecessary. Moreover, there was evidence that Duenas had been working four
years for achef who spoke only English. Although Duenas testified that a coworker trandated the chef’s
directions, the triad court may have found Duenas's sdlf-contradicted tesimony that he understood no
English after four years in this environment not credible. Thetrid court may aso have found Duenas not
credible because he tetified that none of the affidavit had beentrand ated for him, whenevery other witness
tedtified that at least some portions of the afidavit were trandated. In any event, the tria court had the
opportunity to observe Duenas s responses and demeanor; second-guessing the trid court’ sfactfindingin
these circumsatances is unwarranted and ill-advised.
B.

Moreover, the dissenters assumption that Duenas s mere biologicd rdationship with the twins
afforded hm“rights, fundamenta and congtitutiona intheir magnitude’ is questionable. Aswe have noted,
the trid court found that Duenas was not the twins presumed father, and that Duenas had no legal
relationship with the boys at the time he Sgned the affidavit. Duenas, a twenty-five-year-old man, admits
that he fathered twin sons by a fifteen-year-old child who was incapable of legaly consenting to a sexud
relationship. Duenas signed the affidavit rdinquishing his parenta rights more than five months after the
boys hirth, while he was living with another woman. Until he filed a counterpetition for paternity in this
case (five days before the schedul ed terminationhearing, dmaost two months after Sgning the rdinquishment
affidavit, and more than saven months after Inocencio gave birth to the twins), Duenas took no stepsto

establish parenta rights. Moreover, Duenasdid not request afull trandation of the relinquishment affidavit,



eventhough there was nothing to prevent imfromdoing so and he knew that the proceedings would affect
the boys future. Hisfalureto do so could be interpreted as disinterest. And thereisevidencethat Duenas
contributed little, if any, to the boys' support and daily care.* Therecord strongly suggeststhat Inocencio’'s
mother had assumed almost complete responghility for the twins, and it is undisputed that she had moved
to be named ther managing conservator. The boys were receiving public assstance through the WIC
program, and at one point there was an attempt to obtain child support from Duenas through the attorney
generd’s office.

The Supreme Court has made it abundantly clear that a man’s merebiologica rdaionship with a
child is insufficient to confer a protected liberty interest upon him. In Lehr v. Robertson, the Court
explained:

The difference between the devel oped parent-child rdationship that was implicated in

Sanley and Caban, and the potentid relationship involved in Quilloin [v. Wal cott, 434

U.S. 246 (1978)] and this case, is both clear and dgnificant. When an unwed father

demongtrates afull commitment to the responghilities of parenthood by “com[ing] forward

to participate in the rearing of his child,” his interest in persond contact with his child

acquiressubstantial protection under the due process clause. At that point it may be said

that he “act[s] asafather toward hischildren.” But the mere existence of abiologicd link

does not merit equivaent condtitutiona protection. . .. “[T]he importance of the familia

relationship, to the individuds involved and to the society, stems from the emotional

attachmentsthat derive fromthe intimacy of daily associaion, and from theroleit playsin

‘promoatfing] a way of lifé through the ingruction of children aswell asfrom the fact of

blood relationship.”

463 U.S. 248, 261 (1983) (citations omitted) (emphasis added). In Lehr, the Court held that aputative
father who had never established a subgtantid rdaionship with his child was not entitled to notice of
adoption proceedings as amatter of due process? Id. at 265. This Court, too, haslong recognized that

any condiitutiond interest a putative father may clam stems from his acceptance of “the lega and morad

! Duenas and Inocencio both testified that he contributed to the twins' support, but their testimony about the
extent of that support is inconsistent. There is undisputed evidence that, at the affidavit signing, Inocencio stated that
Duenas “didn’t help her, [she] thought he was ash***y a** father.”

2 The dissenting opinion in Lehr reveds that the biologica father in that case had aggressively pursued a
relationship with the child, but had been thwarted by the child’s mother. Lehr, 463 U.S. a 268-69 (WHITE, J., dissenting).
Nevertheless, the Court held that the putative father’'s lack of any substantial relationship with the child weighed against
recognizing a constitutional right to notice and hearing.
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commitment to the family,” not fromamerebiologica relationship. InreK., 535 SW.2d 168, 171 (Tex.
1976), cert. denied, 429 U.S. 907 (1976); seealso Inre T.E.T., 603 SW.2d 793, 795 (Tex. 1980),
cert. denied sub nom., Oldag v. Catholic Charities of the Diocese of Galveston-Houston, 450 U.S.
1025 (1981) (holding that statute that imposed different requirements to establish parenta rightson father
thanonmother did not violatefather’ sright to equal protectionunder the law); Inre JW.T., 872 SW.2d
189, 195 (Tex. 1994) (noting that afather’ s condtitutiond “ interest does not come into existence or is soon
lost, however, if the father is unable to demondrate that heisfit and committed to the responsibilities of
parenthood [or if the father has not] *taken concrete actions to grasp his opportunity to be a father’”)
(quoting In re Adoption of B.G.S,, 556 So0.2d 545, 550 (La. 1990)).
\%

Because the theories on which Duenas and Inocencio seek to reverse the court of appeds

judgment were never presented in thetrid court, they were not preserved for our review. Accordingly,

we affirm the court of gppeals judgmen.

Harriet O’ Nalill
Judtice

OPINION DELIVERED: September 18, 2003.
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