IN THE SUPREME COURT OF TEXAS
No. 02-0232

WAL-MART STORES, INC., PETITIONER

v.
Luis A. CANCHOLA, RESPONDENT
ON PETITION FOR REVIEW FROM THE
COURT OF APPEALSFOR THE THIRTEENTH DISTRICT OF TEXAS
Per Curiam

JusTtice ENocH did not participate in the decision.

Luis Canchola sued Wal-Mart, his former employer, for disability discrimination and intentiona
infliction of emotiond distress. According to Wal-Mart, Canchola was terminated for violating the
company’s sexud harassment policies. After ajury trid, the trid court rendered judgment in Canchola's
favor. The court of gppeds affirmed the trid court’ s judgment. Wa-Mart chdlenges the judgment on a
number of grounds, induding the legd sufficiency of the evidence to support the jury’ s verdict. Because
we agreethat thereis no evidenceto support the jury’ sverdict, we reverse the court of appeds judgment
and render judgment in Wa-Mart' sfavor.

l.

Cancholawas deli manager at the Wa-Mart Super Center store in Misson, Texas. According
to his supervisors, the ddli ran smoothly under his management and he was considered an excellent
employee. 1n 1993, Canchola underwent sextuple bypass surgery that caused himto missthirteenweeks
of work. When he returned, he could do no heavy lifting and was limited to working only four hours per
day. Overtime, Cancholabeganincreasing hiswork hours, butin April of 1994 abypassed artery became

occluded and he missed another monthof work. He again returned to work at areduced schedule of four



hoursper day. Accordingto Canchola, Wa-Mart management was supportive during thistime period and
he continued to receive hisfull dary.

In July of 1994, David Dradtrata became the director of the Missonstore. Drastratawas aware
that Canchola had amedica condition that prevented himfromworking full time, although he did not recall
when he learned that it wasaheart condition. Cancholatestified that Drastrata displayed a hostile attitude
towards him, expressed di ssatisfactionwithhisabsenceat managers meetings, and asked himto rearrange
his schedule so that he could atend the meetings. Drastrata and Canchola also had a disagreement about
how to display ddli items, leading Cancholato call the home office for support. Around thistime, the ddi
department was written up for failing to rotate products and discard outdated products. Inearly Augus,
management took photographs of expired dei items that Canchola claims were in the back of the ddli
awaiting disposd, and an assgant store manager told Canchola that someone was “out to get him.”
Canchola aso tedtified that there were other occasions when he felt Dradtrata acted angrily or
unprofessondly towards him.

On August 19, Irene Flores, a support manager, and Carmen Gonzalez, apart-time employeein
the ddli department, came to Drastrata' s office. Michad Hawks, the store manager in charge of the ddli
section, was also present. FHores reported that she had seen Canchola approach Gonzalez from behind,
lean over her, and say something into her ear. She reported that when she asked Gonzaez about the
incident, Gonzalezimmediady started crying. Trandatingfor Gonzalez, Horestold Drastratathat Gonza ez
had been trying to get afull-time postion in the ddi and that Canchola had told her that he would only give
her afull-time position if she“gave apiece of hersdf tohim.” Gonza ez a so reported, through Fores, that
Canchola frequently asked her out, waited for her after work to offer her aride home, and told her that
eventudly she would be his. Dradtrata asked Gonzalez if she was aware of anyone else who had
knowledge of Canchola s behavior or had been sexudly harassed by Canchola, and she gave him the

names of two sigers, Gracie and Katherine Solis. Gonzalez was vishbly shaken and crying during the



meetinginDragtrata soffice. Gonzalez and Horesboth wrote and signed statementsdescribing Gonzalez' s
complaints. Flores's statement also reports that Gonzalez said she was afraid of Cancholaraping her.

After this meeting, Dragtrata and Hawks met with Canchola and informed him that he was being
suspended pending an invedtigation of the harassment charge. Drastrata and Hawks then asked Gracie
Solis about Canchola. She reported to themthat he used to hug and kiss her onthe salesfloor and in front
of customers. She dso said that he repeatedly told her that he loved her and that he would leave hiswife
for her. She reported that after she told himto stop, he beganto ask out her sster, Katherine. When they
approached Katherine, she reported smilar behavior. Both ssters wrote and signed statements about
Canchola’'s conduct.

Drastrata also interviewed other employees, but he did not take notes, nor did he obtain written
gatementsfromindividuals with no knowledge of Canchold s aleged harassment. Toni Cobios, afemde
subordinate of Canchola sin the ddli department, told Drastrata that Gracie had complained to her about
Canchola's behavior. Shetedtified that Gracie told her that she did not want to take her complaints to
management because they would not believe her. Cobios testified that when she confronted Canchola
about his behavior towards Gracie, he laughed and responded that it was just ajoke. She also provided
management with a written statement.  After being interviewed by management, Cobios wrote a letter
intended for upper-level management at Wa-Mart’ s home office to complain that she had been pressured
into induding Katherine' sname in her written statement. Shewrotethat shefelt pressured because she had
been asked to write a tatement againgt her supervisor without the opportunity to discuss this with her
hushand. Dradtrata sent the witness statements to Wa-Mart’'s home office for review by the lega
department. The day following Gonzaez' s complaint, Drastrata terminated Canchola.

Canchola sued Wa-Mart for disability discrimination, age discrimination, and intentiond infliction
of emotiond distress.  After the close of Canchola's evidence, the trid court dismissed the age-

discriminationclaim, and the jury found for Canchola on histwo remainingdaims. Thetria court rendered



judgment on the jury’s verdict. Wa-Mart appeded, arguing that Canchola had failed to exhaust his
adminidrative remedies and that the evidence was legdly and factudly insufficent to support the jury’s
findings. The court of appeds affirmed the tria court’s judgment. 64 SW.3d 524.

.

In conducting alegd sufficiency review, we must view the evidenceinalight that tends to support
the disputed finding and disregard evidence and inferencesto the contrary. Bradfordv. Vento, 48 SW.3d
749, 754 (Tex. 2001). If morethan ascintillaof evidence supportsthe challenged finding, the no-evidence
chdlenge mugt fail. See Gen. Motors Corp. v. Sanchez, 997 SW.2d 584, 588 (Tex. 1999).

Canchola sued Wal-Mart under the TexasCommissononHumanRightsAct (TCHRA). See Tex.
LAB. CoDE 88 21.051-.556. The TCHRA prohibits an employer from discharging or in any other way
discriminating againgt an employee because of the employee's disability. 1d. at § 21.051(1). The
Legidature intended to correlate state law with federal law in employment discrimination cases when it
enacted the TCHRA. 1d. a § 21.001; see NME Hosps,, Inc. v. Rennels, 994 SW.2d 142, 144 (Tex.
1999). In discrimination cases that have not been fully tried on the merits, we apply the burden-shifting
anadysis established by the United States Supreme Court. See Reeves v. Sanderson Plumbing Prods.,
Inc., 530 U.S. 133, 142-43 (2000); &. Mary’s Honor Ctr. v. Hicks 509 U.S. 502, 506-07 (1993);
Tex. Dep't of Cmty. Affairsv. Burdine, 450 U.S. 248, 252-53 (1981); McDonnell Douglas Corp. V.
Green,411U.S. 792, 802-03 (1973); M.D. Anderson Hosp. v. Willrich, 28 S.W.3d 22, 24 (Tex. 2000)
(per curiam). But when a discrimination case has beenfully tried onitsmerits, asin this case, areviewing
court does not engage inaburden-shifting andyss. See Rubinsteinv. Adm' rsof the TulaneEduc. Fund,
218 F.3d 392, 402 (5th Cir. 2000). Instead, weinquirewhether theevidenceislegdly sufficient to support
the jury’s ultimate finding. See Rutherford v. Harris County, Tex., 197 F.3d 173, 180-81 (5th Cir.
1999). At trid, it was Canchola sburdento prove that disability discriminationwas a motivating factor in
Wad-Mart's decison to terminate him.  See 64 S.\W.3d at 537; see also Quantum Chem. Corp. V.



Toennies, 47 SW.3d 473, 480 (Tex. 2001) (holding that “a motivating factor” is the plaintiff’ s sandard
of causation in a TCHRA unlawful employment practice claim).

Wal-Mart argues that there is no evidence that its stated reason for the termination was a pretext
or that Canchola s disability was amoativating factor in histermination. See Reeves, 530 U.S. at 147-49
(holding that evidencethat the employer’ sstated reasonfor terminationwas pretextual in combination with
aplantiff’s primafacie showing of discriminationis sufficent to support liability). Wa-Mart maintainsthat
Canchola was discharged because of the sexua harassment charges lodged againgt him.

Canchola, onthe other hand, arguesthat Wal-Mart’ s investigationinto the chargesagaing himwas
inadequate and one-sided, thus condtituting some evidencethat Wal-Mart was mativated by his disgbility.
Canchola pointsto evidence that if Wa-Mart had conducted amore thorough and balanced investigation,
it could have uncovered exculpatory evidence. For example, the evidence showed Gonzaez had turned
down a full-time job in another department even though it offered better benefits than those in the ddli
department. And after agap in her tenureat Wal-Mart, Gonzaezreturned to work inthe deli department
despite dleging that she had been harassed by Canchola in her previous tenure there. Drastrata’s
investigationdid not reveal any of thisinformation. The investigation did reved, but CancholadamsWal-
Mart falled to adequately consider, statementsfromother employeeswho put little faith inthe Solissisters
accusations or who had never persondly seen Canchola engage in harassing behavior. Canchola
additiondly cites testimony by Cobiosthat Gonzaezhad a crush on severa other employees and dressed
provocatively. Canchola adso argues that Gracie Solis's testimony was inconsistent and perhaps
embelished. Findly, Canchola arguesthat Wa-Mart did not apply itsharassment policy uniformly, dating
evidence that a non-salaried employee at a different |ocation was demoted rather than terminated after
being accused of harassment.

Theevidencethat Cancholacites, however, assals the quaity of Wa-Mart’ sinvestigationand does

not, by itself, prove that Canchola s heart condition was amativating factor in histermination. An at-will



employer does not incur lidhility for carelesdy forming its reasons for termination. See Tex. Farm Bureau
Mut. Ins. Cos. v. Sears, 84 S.W.3d 604, 609 (Tex. 2002); Garcia v. Allen, 28 S.\W.3d 587, 591 (Tex.
App.—Corpus Christi 2000, pet. denied). Aslong asitsreason for terminating Canchola was not illegd,
Wal-Mart could have fired Canchola, an at-will employee, for hisfalure to remove out-dated products
from the ddli, or for the sexua harassment accusations made againgt him, or for no reason a al. Sears,
84 SW.3d at 609. Although Wal-Mart could have terminated Canchola without investigating the charges
againg him, we have encouraged employers to invesigate complaints made against employees before
deciding to fire them by refusng to second-guess the results of such investigations whenever they are
imperfect. Id. at 610. Thus, it is not sufficient for Canchola to present evidence that the harassment
investigationwasimperfect, incomplete, or arrived at a possibly incorrect concluson. He must show that
the reason proffered by Wal-Mart is “fase, and that discrimination was the red reason.” . Mary's
Honor Ctr., 509 U.S. a 515 (emphasisin original).

Canchola has cited no evidence to show that Wa-Mart's decision to discharge Canchola was
motivated by hisdisgbility. Cancholaattemptstordy ontheholdinginSt. Mary sHonor Center v. Hicks
that the falsity of the reasons the defendant puts forth “may, together with the eements of the prima facie
case, uffice to show intentiona discrimination.” Id. at 511; see also Reeves, 530 U.S. at 147-49. But
even if the reasons Wal-Mart cited for terminating Canchola were fase, he ill bore the ultimate burden
to prove that Wa-Mart discriminated againgt him because of his disability. Reeves, 530 U.S. at 147-49.
The rdevant inquiry is not whether the complaints made againgt Canchola were a pretext, but what they
wereapretext for. Canchola offered no evidence to show that Wal-Mart management was motivated to
terminate him because of his heart condition.  We conclude that thereisno legdly sufficient evidenceto
support the jury’ sfinding of disability discrimination. Accordingly, wedo not reachWa-Mart’ scontentions
that Canchola's heart condition was not a disability or that Cancholafalled to exhaust his adminigretive

remedies.



[1.

In order to recover damagesfor intentiond inflictionof emotiond distress, a plaintiff must establish
that “ (1) the defendant acted intentionally or recklesdy; (2) the defendant’s conduct was extreme and
outrageous, (3) the defendant’ sactions caused the plantiff emotiond distress; and (4) theemotiona distress
suffered by the plantiff was severe.” Morgan v. Anthony, 27 S.\W.3d 928, 929 (Tex. 2000). To be
extreme and outrageous, a defendant’ s conduct must be “so outrageous in character, and so extremein
degree, as to go beyond dl possible bounds of decency, and to be regarded as atrocious, and utterly
intolerable in advilized community.” Twyman v. Twyman, 855 S.W.2d 619, 621 (Tex. 1993) (quoting
RESTATEMENT (SECOND) OF TORTS 8 46 cmt. d (1965)). Conduct that ismerely insengtive or rudeisnot
extreme and outrageous, nor are“ mereinaults, indignities, threats, annoyances, petty oppressions, or other
trividities” GTE Southwest, Inc. v. Bruce, 998 SW.2d 605, 612 (Tex. 1999). Only when reasonable
minds may differ is it for the jury to determine whether conduct has been sufficiently extreme and
outrageous to result in ligbility. Sears, 84 S.W.3d at 610.

A clam for intentiond infliction of emotiond digtress does not lie for “*ordinary employment
disputes’” 1d. a 611 (quoting GTE Southwest, 998 SW.2d a 612-13). Only “in the most unusua of
circumgtances’ is conduct so extreme and outrageous thet it is removed from the relm of ordinary
employment disputes. GTE Southwest, 998 SW.2d at 613. The wrongful “termination of an employee
does not, ganding alone, conditute intentiond infliction of emotiond distress.” City of Midland v.
O'Bryant, 18 S\W.3d 209, 217 (Tex. 2000).

Wad-Mart arguesthat the invegtigationinto the charges made againgt Canchola and his subsequent
terminationamounted to an* ordinary business dispute’ and were not extreme and outrageous conduct as
amatter of law. We agree. Canchold s evidence that the investigation was imperfect and that he did not
get along with Dradtrataiis not enough to support ligaility. See Sears, 84 SW.3d at 612. Rather, “‘the

conduct itsdf mugt be extreme and outrageous.’” Id. (quoting GTE Southwest, 998 SW.2d at 616).



Wal-Mart’ sdleged falureto sufficiently pursue potentialy exculpatory evidence was neither extreme nor
outrageous.

Central to Canchola sargument that Wal-Mart’ sinvestigative conduct wasextreme and outrageous
isevidencethat Cobios felt pressured into writing a statement and including Katherine Solis sname inthat
statement. Cobioswrote aletter, gpparently intended for upper-level management at Wa-Mart, two days
after Canchold s termination in which she complained of this pressure. She noted that she felt pressured
because she wanted time to tak to her husband before sgning anything, and she did not want to write
anything about Canchola or Gonza ez because she worked withboth of them. Cobios sletter toWal-Mart
management al so complained that Drastrataand Hawk asked her to indude any information she had about
Katherine Solisand Gonzalez. The only information her written statement included about Katherine was
an afirmation that she “was aware of the Stuation. . . about Kathy.” The statement did not mention
Gonzalez. Cobioswas never threatened with adverse consequences if she failed to write the statement
requested fromher. Her testimony at trial confirmed that she had confronted Cancholaon Gracie sbehalf,
and that he had responded to her that he was only joking. Her testimony also indicates shewas aware that

it was normal procedure for associates to be asked to write statements explaining incidents at the store.

It is neither extreme nor outrageous for an employer to ask an employee to share information
concerning dlegations made againgt acoworker, evenif it is an unpleasant experience. Anemployer must
be given some leeway in investigating serious accusations made againg its employees. See Sears, 84
S.W.3d at 612 (“[ A]ninsurance company must beafforded some latitudeto discover and diminatedleged
insurance fraud and employee misconduct.”); see also GTE Southwest, 998 SW.2d at 612 (noting that
“an employer must be able to supervise, review, criticize, demote, transfer, and discipline employees’).
Wad-Mart’s conduct in investigating and ultimately terminating Canchola was understandably unpleasant
for him, but it was an “‘ordinary employment dispute’” Sears, 84 SW.3d at 611 (quoting GTE



Southwest, 998 SW.2d at 612). Assuming that Canchola s dlegations about the investigation weretrue,
Wal-Mart’ s conduct was “withinthe bounds of itsdiscretionto supervise, review, discipline, and ultimately
terminate’ itsemployees. Sears, 84 SW.3d at 611.
V.
For the foregoing reasons, without hearing oral argument, we reverse the court of appeas

judgment and render judgment that Canchola take nothing. See Tex. R. App. P. 59.1.

OPINION DELIVERED: September 4, 2003.



