IN THE SUPREME COURT OF TEXAS

444444444444
No. 01-0007
444444444444

GOLDEN EAGLE ARCHERY, INC.
V.

RONALD JACKSON
QAAAQAAQAQAQAQALAQAQAQA8A8 8484848484848 4844448444444 444
ON PeTITION FOR REVIEW FROM THE
CoOURT OF APPEALSFOR THE NINTH DISTRICT OF TEXAS
QAAAQAAQAQAQAQALAQAQAQA8A8 8484848484848 4844448444444 444

Argued on October 16, 2002
Justice O'NEelLL filed a concurring opinion, in which JUSTICE SCHNEIDER joined.

If I were directed to conduct a factud sufficiency review of the evidence in this case under the
standard the Court articulates today, | wouldn't have aclue. The question this case presentsissmpleand
sraightforward: did the court of gppeds follow the review standard we articulated in Pool v. Ford Motor
Company, 715 S.W.2d 629 (Tex. 1986), in reviewing the jury’s award of zero damages for Jackson’s
physical imparment other than loss of vison? Clearly it did not, applying instead the so-called “zero
damages’ rule. That ruleisinconsstent withPool, and we should take this opportunity to clearly say so.
| would reverse the court of appeals judgment and remand the case for consideration of the evidence
under thewel|-established Pool standard. Becausethe Court fashions aconfusing and unnecessary review
gandard that will be difficult, if not impossible, to gpply, | concur in the judgment only.

In Pool v. Ford Motor Company, we sad that courts of appeals should, when reversing on

insufficiency grounds,



detall the evidence rdevant to the issue in consderation and clearly state why the jury’s

findingisfactudly inauffident or is so againg the great weight and preponderance asto be

manifesly unjust; why it shocks the conscience; or clearly demongtrates bias.  Further,

those courts, in their opinions, should state in what regard the contrary evidence greetly

outweighs the evidence in support of the verdict.

715 SW.2d a 635. Courts of gppeds may not reverse on the mere conclusion that the evidence
preponderates toward an affirmative answer but may reverse only after a detailing of evidence under Pool
indicates that the great weight of that evidence supports an affirmative answer. Herbert v. Herbert, 754
S\W.2d 141, 144 (Tex. 1988).

Some courts of appeal s, though, have gpplied a different rule when ajury finds liability but falsto
award damages. Although the so-called “zero damages’ rule has various iterations, it generaly provides
that, once ajury has found an injury and some resulting damage, the failure to compensate for intangible
damage dements such as pain and suffering is necessarily againg the great weight and preponderance of
the evidence. See W. Wendd| Hdl, Sandards of Review in Texas, 29 St. Mary’s L.J. 351, 465-66
(1998); Raul A. Gonzalez & Rob Gilbregth, AppellateReviewof aJury’ sFinding of “ Zero Damages,”
54 Tex. B.J. 418 (1991). When drictly gpplying the “zero damages’ rule, a reviewing court does not
consder and weigh al of the evidence in the case (both that which tends to support the jury’ s finding and
that which does not), state in what regard the contrary evidence greetly outweighs the evidence that
supports the verdict, or explain why the jury’ sfinding shocks the conscience or clearly demonstrates bias,
as Pool requires. Because the “zero damages’ rule is inconsstent with the Pool review standard, we
should take this opportunity to expresdy disavow it.

In this case, dthough the court of appeals recited the Pool standard, it actudly conducted an
evidentiary review that more closdy resembles the “ zero damages’ rule. From the existence of the injury
itsdf, whichnecessitated hospitdization and surgery, the court of gppeals concluded that Jackson suffered
compensable physica impairment other than loss of vison and thet the jury’ s finding to the contrary was

S0 againg the great weight and preponderance of the evidence asto be manifesly unjust. Therearesevera



problems with the court of appeals gpproach. Firgt, the court began its andysis by examining the record
for evidence against the jury’s finding, dating Jackson’s facid fractures, hospitdization and frequent
headaches as some evidence of impairment other than loss of vison. It then failed to recite dl of the
evidence that supports the jury’s finding. Jackson himsdlf testified that he recovered well from his eye
injury, and that he received an excellent result from his surgery.  There was evidence that Jackson's
headaches had lessened over time. At Jackson’s request, his doctor released him to return to work
gpproximately two months after the injury, and he continued to work five days aweek as he had before.
Jackson was able to perform tasks around the home after his injury, and he continued to go hunting,
athough not as frequently. The court of gppeals recounted some of this evidence, but failed to articulate
in what regard the contrary evidence so greatly outweighed the evidence supporting the jury’ s verdict as
to shock the conscience or be manifestly unjust. See Pool, 715 S.W.2d at 635.

More importantly, though, in order to recover, Jackson had to demondtrate that his physica
imparment other than loss of vison produced a didinct loss that was substantial and should be
compensated. SeeEstradav. Dillon, 44 SW.3d 558, 562 (Tex. 2001) (cting Landacrev. Armstrong
Bldg. Maint. Co., 725 S.W.2d 323, 325 (Tex. App. — Corpus Christi 1986, writ ref’ dn.r.e.) (gpplying
rule that to recover for physica impairment aplantiff must prove that the effect of the physica impairment
extends beyond any impediment to earning capacity or pain and suffering to the extent that it produces a
ubstantial separate and diginct loss); Platt v. Fregia, 597 S.\W.2d 495, 495-96 (Tex.Civ.App. —
Beaumont 1980, writ ref’d n.r.e.) (conduding that the jury was not required to award physica impairment
damageswhere plaintiff suffered severe knee injury, but surgery produced good results, plaintiff was soon
able to resume amog everything he could do before the injury, and he had a 30% functiond loss). The
chargein this case alowed the jury to award separate damagesfor medica care, physicd pain and mentd
anguish, physica imparment of loss of vison, physica imparment other thanloss of vision, disfigurement,
and lossof earningsinthe past. The jury was ingtructed to consider each damage € ement separately and



not to include damages for one dement inany other. We must presume that the jury followed the court’s
indruction. SeelInreJ.F.C., 96 SW.3d 256, 298 (Tex. 2002). Accordingly, to reverse based onthe
jury’ sfinding of zero damagesfor Jackson’ s aleged physica impairment other thanloss of vison, the court
of appeals was required to detail the evidence that would show Jackson suffered a digtinct physical
imparment lossthat did not overlap the other damage dementsthe jury found. Further, that evidence must
demondtrate adigtinct |oss so substantial and compeling that, whenweighed againgt the contrary evidence,
thejury’ sfalureto compensateit is manifestly unjust, shocksthe conscience, or dearly demondtratesbias.
The court of gppeds summarily concluded that Jackson's facia fractures, hospitaization, and headaches
“are demondtrative of impairment beyond pain and suffering, loss of earning capacity, and lossof vison,”
but it does not explain how they resulted in any impairment beyond the damages elements for which
Jackson was compensated or why the jury’ s contrary finding was manifestly unjust. | would reverse and
remand the case to the court of gppedswith ingtructions to conduct a proper factud sufficiency review
under the standard we articulated in Pool.

Rather than applying the rdaively straightforward Pool standard, the Court wandersthrough the
origins of physica imparment as a distinct damage dement (something neither party fdt compelled to
discuss), ruminates on whether impairment damages should be awarded for other than permanent injuries
(again, neither party raised the issue), and contemplates which damage element best encompasses the
concept of hedonic damages (nary aword fromthe parties). Becausethe Court’ swriting consstsprimarily
of dicta, and the factua sufficiency review standard it “adopt[s]

today” is confusing a best and completely unnecessary, | concur in the judgment only.
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