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The City of Edinburg entered into franchise agreements with Rio Grande Vdley Gas Company,
to whom we will refer as RGV G, that were embodied in ordinances of the City. The ordinance at issue
inthis case, Ordinance No. 1129, permitted RGVG to ingdl and operate pipeline facilities on or under
public rights-of-way and other public lands within the City or areas annexed by the City and to
digribute and =l naturd gas. The ordinance required RGV G to pay a franchise tax of “four (4%)
percent of its gross income derived from dl gas sdes within the City.” RGVG was subsequently
acquired by and merged into Southern Union Company, to whom we will refer as Southern Union.

The principd issue in this case is whether gas purchased by consumers within the City from
companies dfilisted with RGVG and Southern Union is subject to the 4% franchise tax under

Ordinance No. 1129 based on a theory of “dngle business enterprise.” We hold that it is not, and we



accordingly afirm the court of appeals judgment in part, reverse in part, and render judgment that the
City take nothing.
I

RGVG has supplied gas to consumers in the City of Edinburg under a series of franchise
agreements since 1926. The agreement at issue was reached and became effective in 1985. As noted
above, this franchise agreement was embodied in Ordinance No. 1129. Until 1993, RGVG was a
subsdiary of Vaero Energy Corporation. In 1993, RGVG was acquired by Southern Union and
merged into that corporation. Southern Union assumed dl of RGVG's rights and obligations under
Ordinance No. 1129, with the approva of the City. RGVG, like Southern Union, was a “loca
digtribution company” and a “gas utility” within the meaning of the Texas Utilities Code* This meant
that the rates at which RGVG and subsequently Southern Union sold gas were regulated. The City
authorized RGV G and Southern Union to include al payments for franchise taxes in thar rates and thus
pass the franchise taxes on to ratepayers.

Until 1985, RGVG bought dl of its gas from Vadero Transgmisson Company, one of its
dfiliates. Vdero Transmisson Company’ssaesto RGVG were dso regulated and were made at rates
specified in taiffs filed with and approved by the Texas Railroad Commisson. Commencing in 1985,
pursuant to a settlement of a Railroad Commission proceeding to which the City was a party, RGVG

began buying twenty percent of its gas from another affiliated company, Reata Industrid Gas Company,

1 TEX. UTIL. CODE §§ 101.003(7), 121.001(a).



in order for RGVG to lower its gas costs. Reata Industrid Gas Company was a so-caled specid
marketing program or “SMP’ that was authorized to buy spot-market gas and sdll it at unregulated,
market rates. RGVG's purchases from Reata Industria Gas Company were rolled in with its other gas
supplies and resold to consumers within the City. RGVG's purchases from Redta Industrid Gas
Company are not at issue. But Reata subsequently began making direct sdes to consumers within the
City. Those and other direct sdes by special marketing companies filiated with RGVG and Southern
Union are at issue.

The emergence of SMPs like Reata Industriadl Gas Company were part of changes in the
naturd gas industry that began occurring in the 1980s and the Railroad Commission’s response to those
changes. The Commisson authorized new ways for consumers to obtain and suppliers and
transporters to supply or transport natural gas. This Court conddered the vadidity of some of these
regulatory developments in Railroad Commission of Texas v. Lone Star Gas Co.? Although the
evolution of the natura gasindustry and regulatory responses, induding deregulation for certain types of
suppliers, are not directly materid to the present dispute, they are the background against which the
issues presented in this case arose.

Gas supplies became available to gas consumers from spot-market suppliers that were cheaper
than the regulated gas offered for sale by regulated locd digtributions companies like RGVG. But

RGVG owned or operated dl the exising fadlities within the City. In order for consumers to have

2844 SW.2d 679 (Tex. 1992).



access to cheaper gas supplies, they would have to obtain transportation from RGVG or build ther
own pipdine sysem. The latter option was feasble for only a very few of the largest gas consumers.
Under market and regulatory pressure, RGV G filed new tariffs that alowed it to trangport gas for many
consumers who chose to buy gas from suppliers other than RGVG. This was done with the approval of
both the Railroad Commission and the City. Transportation of gas that consumers purchased from
suppliers other than RGV G was thus designed to and did displace many of the sales that RGVG had
formerly made. The Rallroad Commisson refused to limit this*by-pass’ of loca distribution companies
like RGVG. RGVG's tariffs, approved by both the Commission and the City, required it to offer
transportation on a non-discriminatory basis to certain classes of gas consumers in the City. The
trangportation taiffs were embodied in ordinances other than Ordinance No. 1129, and the City was
entitled to receive fees or taxes for trangportation under those ordinances.

Some of the largest purchasers of naturd gas in the City chose to purchase gas from sources
other than RGVG. One user eventudly bypassed the RGVG system completely by obtaining gas from
suppliers that had no relation a dl to RGVG and by using pipdline facilities that were totaly separate
from those of RGVG or any of its filiates. Other large consumers chose to purchase spot-market gas
from Resata Industria Gas Company, which was an dffiliate of RGVG until 1993. As indicated above,
the stock of RGVG was owned by Vaero Energy Corporation until Southern Union acquired RGVG
in 1993, but RGVG was the only Vaero entity that Southern Union acquired. Vaero Energy
Corporation dso owned the stock of Vaero Natural Gas Company, which in turn owned the stock of

Reata Industrid Gas Company and another company, Vaero Tranamisson Company. In 1987, Reata
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Industriad Gas Company and Vadero Transmisson Company became the generd partners of Reata
Indugtrid Gas, L.P. (“Reata, L.P.") and Vdero Transmission, L.P. All of Reata Industrial Gas
Company’s and Vdero Transmisson Company’ s assets, including gas saes contracts, were transferred
to Reata, L.P. and Vdero Tranamission, L.P., respectively. Thereafter, Reata, L.P. made spot-market
gas sales to consumers within the City, and this gas was transported by RGVG.

In 1993, as part of the transaction in which Southern Union acquired RGVG from Vaero
Energy Corporation, it was agreed that Reata, L.P., which continued to be a Vadero Energy
Corporation efiliate, would market gas to indudrid customers within the City for two years without
competition from Southern Union, other than the regulated sales made by Southern Union as RGVG's
successor.  After that, Mercado Gas Services, Inc. (“Mercado”), a subsidiary of Southern Union,
competed with Reata, L.P. and sold gas to some large industria customers within the City. Southern
Union transported gas for both Reata, L.P. and Mercado.

Not dl of the gas transported by RGVG and Southern Union for users within the City was
supplied by their afiliates At least two industrid consumers purchased gas from suppliers that had no
corporate relation to RGVG or Southern Union. At some point, the City took the pogition that al gas
0ld by any company to consumers within the City was subject to the 4% franchise tax under
Ordinance No. 1129 if the gas was ddivered by means of either RGVG's or Southern Union's
fadlities. Southern Union and the Vaero entities disagreed with this interpretation of Ordinance No.
1129, and the City filed suit. The City contended that RGV G, Southern Union, and certain of their

respective afiliated companies devised a scheme to avoid paying the 4% franchise tax on gas that was

5



sold to consumers within the City by companies other than RGVG and Southern Union.  The City
asserted various theories on which it contended it was entitled to recover damages for the logt franchise
fees.

The City asserted other clams as well. In 1987, RGVG had transferred the ownership of its
gas transmisson system, including about seven miles of laterd lines within the City, to an affiliated
company. At the time of trid, these facilities were owned by Vdero Transmisson, L.P. The City
contended that these transfers were made without its consent and in violaion of Ordinance No. 1129.
The City dso contended that the operation of these laterals by Vaero Tranamisson, L.P. congtituted a
purpresture in public property.®

After alengthy trid, the jury found:

1) RGV G committed fraud againgt the City in connection with entering into Ordinance No.
1129;

2) The City did not waive or ratify such fraud and was not estopped from complaning
about that fraud;

3) RGVG, Vdero Transmisson Company, and Reata Industrid Gas Company were not
part of a conspiracy to commit fraud againgt the City in connection with entering into
Ordinance No. 1129;

4) The amounts that would compensate the City for RGV G’ s fraud were $584,517.26 for
October 1, 1985 to September 30, 1993, and $235,258.74 for October 1, 1993 to
thetime of trid (August 18, 1998);

% The jury in this case was instructed that “a ‘purpresture’ is an encroachment without consent or permission
upon public rights, property or easements or the appropriation to private use of that which belongs to the public.”
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5)

6)

7)

8)

89

9)

10)

11)

12)

13)

14)

RGVG, prior to October 1, 1993, and Southern Union, on and after October 1, 1993,
faled to comply with Ordinance No. 1129 with respect to payments due under the
ordinance;

RGVG's and Southern Union’s failure to comply was not excused by the City’s fraud,
walver, or ratification, and the City was not estopped from complaining of the falure to
comply;

The amounts that would compensate the City for the falure to comply were
$584,517.26 for October 1, 1985 to September 30, 1993, and $235,258.74 for
October 1, 1993 to the time of trial (August 18, 1998);

RGVG sold, transferred or assigned rights, privileges or duties required by Ordinance
No. 1129 to be performed by RGVG without the express written consent of the City
first being obtained considering Ordinance No. 1129 in its entirety;

RGVG's sde, trander or assgnment of rights, privileges or duties required by
Ordinance No. 1129 to be performed by RGVG was not excused by the City’s fraud,
walver, estoppd, or ratification;

Damages for such failure to comply were $4,000,000;
The City was entitled to attorneys feestotaing $3,518,085 for trid and any appedls,;

Vaero Energy Corporation was responsible for the conduct of RGV G from October 1,
1985 to September 30, 1993;

RGVG, Vdero Energy Corporation, Vaero Transmisson Company, Vaero Natura
Gas Company, and Reata Industrid Gas Company operated as a dngle busness
enterprise from October 1, 1985 to September 30, 1993;

Vaero Trangmisson Company, Vadero Transmission, L.P., Reata Industrid Gas
Company, Reata, L.P., Vdero Naturd Gas Company, and Mercado intentionaly
interfered with Ordinance No. 1129;

None of those companies interfered because it had a good faith belief that it had a right
to do so;



15)

16)

17)

18)

With regard to damages for such interference, the jury found:

Reata, L.P. $30,000

Resta Industrid Gas Company $50,000

Mercado $80,000
Vdero Transmission Company $1,333,333.33

Vaero Transmission, L.P. $1,333,333.33
Vdero Naturd Gas Company $1,333,333.33

The gas fadlities of Vaero Transmisson, L.P. condituted a purpresture in public
property in the City’s property;

Exemplary damages of $300,000 should be assessed againgt RGVG; and
Vdero Transmisson Company, Vdero Transmisson, L.P., Reata Industrid Gas

Company, Reata, L.P., Vdero Naturd Gas Company, and Mercado did not act with
actud mdice.

Thetrid court rendered judgment awarding the City:

1)

2)

3)

4)

5)

6)

actual damages of $3,301,183.92 for breach of contract and tortious interference,
preudgment interest of $1,069,110.72, and post-judgment interest from RGVG,
Southern Union, Vaero Energy Corporation, Vaero Transmisson Company, Vaero
Natura Gas Company, and Reata Industrid Gas Company, jointly and severdly;

actual damages of $253,258.74, prgudgment interest of $76,442.98, and post-
judgment interest from Southern Union for breach of contract;

attorneys fees totaling $3,518,085 for trid and any appeds from RGVG, Southern
Union, Valero Energy Corporation, Vaero Transmisson Company, Vaero Naturd
Gas Company, and Reata Industrid Gas Company, jointly and severdly;

$300,000 in exemplary damages from RGV G, together with post-judgment interet;

$1,333,333.33, prgudgment interest of $433,242, and post-judgment interest from
Vaero Transmisson, L.P. for tortious interference

$30,000, prejudgment interest of $7,619.18, and post-judgment interest from Resata,
L.P. for tortious interference; and



7) $80,000, preudgment interest of $20,317.81, and post-judgment interest from
Mercado for tortious interference.

The trid court declared that certain pipelines and facilities located in the City constituted a
purpresture in public property in the City’s rights-of-way and an encroachment on the City’s property
without its permisson. Thetrid court dso declared that Vaero Energy Corporation used RGVG asits
dter ego and was vicarioudy lidble for RGVG's conduct from October 1, 1985 to September 30,
1993, and that Southern Union was liable for any liabilities of RGVG from October 1, 1985 to the date
of judgment (December 1, 1998). However, the trid court disregarded the jury’s finding of
$4,000,000 in damages for RGVG's transfer of rights or privileges under Ordinance No. 1129 without
the City’ s consent.

All parties appealed. The court of appeds reversed the trid court’s judgment in part, modified
it, and affirmed the award of al attorneys fees* The court concluded that the “single business
enterprise’ theory was a vdid means under Texas law “of disregarding the corporate form,” and that
this theory was not confined to providing a means of collecting a judgment from more than one
defendant.> The court of appeds also concluded that the finding by the jury that five of the defendants
(RGVG, Vdero Energy Corporation, Vaero Transmission Company, Vaero Natura Gas Company,

and Reata Indugtrid Gas Company) operated as a “dngle business enterprise” applied to dl causes of

459 S.W.3d 199.

51d. at 210.



action asserted by the City.® With regard to the breach of contract daim, the court of appeals held that
“the contractud obligations of the franchise agreement extend throughout the Vdero family, and the
Vaero gppellants were respongble for collecting and paying franchise fees on dl Vaero gas sdes
indde the city, whether the gas was nomindly sold by RGVG or by Reata”” The court of appeds
upheld the measure of damages awarded for breach of the franchise agreement by RGVG, concluding
that there was evidence to support it.2

The court of appeds held, however, that Southern Union had no corporate afiliation with the
Vaero corporations and therefore that “the same analyss does not apply when the transporter is
outside the corporate family.”® The court of appeds held that the obligation to pay franchise fees on
sales by Reata ended when Southern Union became the franchisee® The court of appeds accordingly
reversed the damage award against Mercado and the damages assessed directly against Southern

Union.t

61d. at 212.
"1d. at 213.
81d. at 216-17.
°1d. at 214.
104,

Ud. at 225.
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With regard to the transfer of laterd pipdines by RGV G, the City contended that the trid court
ered in disregarding the jury’s verdict awarding $4,000,000. The court of appedls disagreed, holding
that the City’ s pleadings did not support submission of the liability question on thisissue.'?

With regard to tortious interference, the court of appeds concluded that to the extent the jury
made findings regarding RGVG's transfer of the latera lines to other entities, the issue should not have
been submitted because the pleadings did not support such a submisson.** However, the charge to the
jury on interference contained two distinct theories, only one of which involved the transfer of the laterd
lines The other theory was based solely on loss of franchise tax revenue because of saes made by
entities other than RVGV and Southern Union. The trid court awarded the full amount of damages
found by the jury for tortious interference. Nevertheless, the court of appeals opinion states that
“[b]ecause the trid court disregarded the jury’s answer regarding damages arisng from the tortious
interference question, we hold that thetrid court’ s judgment was correct in this regard.”* The opinion
then says in a footnote, “[tlhe only damages assessed againg appdlant Mercado Gas Services, Inc.
were for tortious interference with contract. Because we remove the city’s recovery on this clam, we
render judgment that the city take nothing as to Mercado.”*® The court of appeals was not as clear as

it could have been about its holding with regard to the interference findings. It expresdy “removed]”

21d. at 215.
181d. at 215-16.
141d. at 216.

51d. at 216 n.5.
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the finding of damages againg Mercado,*® but not the trid court’s awards against Vaero Transmission
Company, Vdero Tranamission, L.P., Reata, L.P., Vaero Naturd Gas Company, or Reata Industria
Gas Company. However, in the closing paragraph of its opinion, the court of gppeds set forth the
judgment that should be rendered, and no amounts for tortious interference were included.t” The City
contends in this Court that the court of appeds erred in reveraing the awards for tortious interference.
Based on the court of appeals judgment, we conclude, as have the parties, that the court of appeds
reversed the tria court asto al awards under the tortious interference clams.

The court of appeds dso hdd that the City faled to plead a cause of action for fraudulent
inducement.® The court of appedls therefore held that the City was not entitled to recover under such
a theory, and it reformed the trid court’s judgment to exclude the award of $300,000 in exemplary
damages.®®

The court of appeds reected arguments that the City was barred by waiver, estoppel, or
rdtification from asserting its daims? It also regjected arguments that the attorneys fees awarded were

not supported by competent evidence and should have been segregated between claims for which

4.

171d. at 225.
81d. at 217-18.
¥d. at 218.

21d, at 218-19.

12



atorneys fees are recoverable and daims for which fees are not recoverable The court of gppeds
further hed that there could be no purpresture, which it defined as *an encroachment without consent
on public rights, property, or easements, or the gppropriation for private use of that which belongs to
the public,” because under the angle business enterprise findings, Vaero Transmission Company and
RGVG were a sngle entity, and Vadero Transmission, L.P., the owner of the laterds, was the successor
in interest to VVaero Transmission Company.?

The court of appeds dso addressed the City’s contentions with regard to a most-favored
nations provison in Ordinance No. 1129. On rehearing, the court of appeals held that the most-
favored nations provision gpplied to dl of Southern Union’s franchise agreements, not just to the arealin
which RGVG had franchises that had been limited to the Rio Grande Valley.? The court of appeds
aso hdd that Southern Union was not jointly and severdly liable for trial and appellate attorneys
fees?* but then concdluded on further rehearing that Southern Union was ligble for dl of RGVG's

lichilities®

21d. at 221-24.

2\d, at 224-25.

%59 SW.3d 225, 228.
21d. at 229.

% |d. at 230.
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Al parties filed petitions for review in this Court, which we granted.?®  While the case was
pending in this Court, the issue regarding the most-favored nations provision in Ordinance No. 1129
was settled, and that issue is no longer before us.

[

The firg issue we address is the proper congtruction of Ordinance No. 1129. The Ordinance

saysin pertinent part:

SECTION 1.

Subject to the terms and conditions mentioned in this Ordinance, the right,
privilege and franchise is hereby granted to Rio Grande Valey Gas Company, a
Delaware corporation and to its successors, lessees and assigns, to acquire, inddl,
congtruct, operate and maintain asystem of mains, pipes, and laterds and the necessary
plants, attachments and appurtenances for the purpose of supplying and digributing
naturd gas (induding equivdlent subgtitutes) for fud, power, heet, light, and for other
purposes in, through, upon, under, and aong the dtreets, avenues, aleys, highways,
parks and other public places. . . ; and to distribute, supply and convey said naturd gas
through a system of mains, pipes, and laterds, for the purpose of didtributing, supplying,
and Hling naturd gas for fud, power, heat, light and for any other purpose, to other
cities, towns, communities and areas outside the City Limits of Edinburg and to the
inhabitants thereof, for the full term of this franchise.

* * %

SECTION 3.

The Grantee, its successors, lessees or assigns, shdl at al times be subject to
any Ordinances now in existence, or which may hereafter be passed, not inconsi stent
herewith. No fee or other charge of any kind shall be imposed upon the Grantee, or
upon any consumer of gas for the breaking or opening of any streets or other public

% Valero Energy Corporation was acquired by PG& E Gas Transmission Corporation after the dispute in this case
arose, and after RGVG had been acquired by Southern Union. Then, while this case was pending in the court of appeals,
El Paso Gas Transmission Company and other El Paso entities acquired or succeeded the PG&E entities. To minimize
confusion to the greatest extent possible, we will refer to the former Valero entities using the names under which they
were formerly known rather than their names after the PG& E and El Paso acquisitions or mergers.
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places or for the laying of mains, service pipes or other connections therein except as
provided for hereunder.

SECTION 5.

Grantee, and its successors and assigns, shal have the right to adopt and
enforce Rules of Service for service hereunder not inconsstent with law or this
Ordinance. Grantee shdl supply gas and provide service a the rates and under the
terms and conditions specified by such rules and as provided herein.

a The Grantee shdl not charge or receive any higher rate for naturd gas
furnished by it to any domestic customer within the City Limits than the rate fixed by the
regulatory authority having jurisdiction or permitted by applicable laws.

* * %

C. Grantee shdl charge and receive for naturd gas furnished by it to any
commercid and indudrid customer within the City Limits such rates as it may from time
to time edtablish, but there shall be no discrimination in rates between industriad
customers using equa daily quantities of gas under Smilar conditions.

* % %

SECTION 11.

a The Grantee, by accepting or acting under this grant, shall pay to the
City of Edinburg, as a franchise tax and as compensation for the rights and privileges
enjoyed hereunder, during the life of this grant the amount indicated in paragraph b.
immediately below [a most favored nations clause], or four (4%) percent of its gross
income derived from dl gas sdes within the City of Edinburg, Texas, whichever is
greater. Such payment shdl be based on receipts for two (2) 6-month periods one
beginning July 1 and ending December 31 and the other beginning January 1 and ending
June 30. . .. Thistax shdl beinlieu of dl other franchise, license or occupation taxes,
levies, exactions, rentds or charges which may be levied or attempted to be levied by
the said City of Edinburg, Texas.

The City contends that RGVG and subsequently its successor Southern Union were obligated

to pay a 4% franchise tax on dl gas sold within the City that went through RGVG's or Southern
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Union's pipdine sysem, regardless of what entity, affiliated or not, actualy sold gas to consumers
within the City. The City argues that the phrase “four (4%) percent of its gross income derived from
al gas sdes within the City”?” includes income derived from transportation that was provided by RGVG
or Southern Union in connection with gas sales within the City. The court of appeas was unpersuaded
by this argument,?® as are we.

Firg, the City does not limit its dam to gross income that RGVG or Southern Union “derived
from” trangporting gas sold by other suppliers. The City claims that it is entitled to 4% of the entire
amount pad by gas consumers for gas, which includes payments to suppliers other than RGVG and
Southern Union for the gas itsdf as wdl as payments to RGVG or Southern Union for transportation.
At most, however, the City's “derived from” argument would entitle it to 4% of the transportation
revenues that RGV G and Southern Union received.

Second, the language on which the City relies does not support its interpretation. If the
reference to “dl gas sales within the City” truly meant “all” gas sdes within the City, regardless of who
the sHler was, how was the Grantee to derive income from “dl” sdes if it had no participation

whatsoever, even as atrangporter, in some sales within the City? The reference to “dl gas sdes within

2" Emphasis added.

% 59 SW.3d a 214 (“The only gross income [Southern Union] derived from sales of spot-market ges inside the
city was its transportation revenue. While evidence was presented at trial establishing that the city had passed a
separate ordinance setting rates and fees for ‘transportation’ of gas, the city did not seek damages in this litigation for
lost transportation fees.”).
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the City,” read in context, means “its [the Grantee' 5| gross income derived from al gas sdes [by the
Grantee] within the City.”

Other provisons of the franchise agreement reflect that in exchange for the bundle of rights
granted to the Granteg, it was contemplated that there would be a Sngle assessment based on sales of
gas by the Grantee. The Ordinance contemplates that sales will be made by the Grantee directly to
customers in the City based on rates fixed by “the regulatory authority having jurisdiction or permitted
by applicablelaw.” Asaregulated locd digtribution company and a gas utility within the meaning of the
Texas Utilities Code,® RGVG and subsequently Southern Union could only make sales of gas at the
rates and under the terms and conditions specified in ther filed, approved tariffs. The sales made by
Reata Industrid Gas Company, Regta, L.P., and Mercado, on the other hand, were unregulated.

The provisons of the franchise agreement reflect the parties intent that the Grantee's “gross
income derived from dl gas sdles within the City” meant gross income from the Grantee' s sales within
the City, not sdes by other parties. This concluson is condgtent with the fact that this franchise
agreement did not give the Grantee the exdusve right to sdl gas within the City. Indeed, under Texas

law, the grant could not have been an exclusive one® It is unreasonable to congtrue the franchise

2 TEX. UTIL. CODE §8§ 101.003(7), 121.001(a).

%0 See TEX. CONST. art. |, § 26 (“Perpetuities and monopolies are contrary to the genius of a free government,
and shall never be alowed, nor shal the lav of primogeniture or entailments ever be in force in this State.”); see also
Edwards County v. Jennings, 35 SW. 1053, 1054 (Tex. 1896); City of Brenham v. Brenham Water Co., 4 SW. 143, 156
(Tex. 1887); Altgelt v. City of San Antonio, 17 SW. 75, 76 (Tex. 1890); Gomez v. City Transp. Co. of Dallas, 262 S.\W.2d
417, 422 (Tex. Civ. App.—Dallas 1953, writ ref’d n.r.e.); Sate v. Cent. Power & Light Co., 147 SW.2d 330, 334 (Tex. Civ.
App.—Beaumont 1941), aff'd, 161 S.W.2d 766 (Tex. 1942); Templeton v. City of Wellington, 207 SW. 186, 187-88 (Tex. Civ.
App.—Amarillo 1918, no writ); Ennis Waterworks v. City of Ennis, 136 SW. 513, 516-17 (Tex. Civ. App. 1911), aff'd, 144
S.W. 930 (Tex. 1912).
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agreement to mean that the Grantee would have to pay franchise taxes on sales made by another
company who had the lawful right to sall gas within the City.

The franchise agreement embodied in Ordinance No. 1129 does not expresdy prohibit the
Grantee from providing transportation services for other gas suppliers or for customers who buy gas
from those other suppliers. Apparently, RGVG provided transportation services to customers in the
City based on the rights granted to it in Ordinance No. 1129 from January 1986 until January 1988.
The franchise tax that it paid to the City, however, continued to be caculated on “its gross income
derived from dl gas sales within the City.” This resulted in less revenue to the City, and in January
1988, the City enacted Ordinance No. 1266, which gpproved tariff rate schedules that expressy
permitted RGVG to transport gas for large-volume industrid consumers within the City and assessed
fees or taxes for that trangportation. Two other ordinances, Ordinance Nos. 1371 and 1465, were
also enacted by the City to set afee or tax on trangportation that RGV G provided for consumers within
the City. Ye, the City now contends that it is entitled to a franchise tax under Ordinance No. 1129 for
transported gas rather than, or perhaps in addition to, fees or taxes assessed under these other
ordinances. As the court of gppeds observed, the City did not make any clam that RGVG or
Southern Union failed to pay franchise taxes under the trangportation ordinances. The City’sonly clam

in this suit was under Ordinance No. 1129.
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Perhaps recognizing the weakness in its interpretation of Ordinance No. 1129, the City
contends in the dternative that sdes made by affiliates of RGVG or Southern Union to consumers
within the City should be subject to the franchise tax set forth in Ordinance No. 1129 under a theory of
sangle busness enterprise. We turn to that contention.

M1

The City asserts that the Valero companies, which included RGVG until it was purchased by
Southern Union, were operated as a Sngle business enterprise. Therefore, the City contends, any saes
of gas made by any Vaero-related entity within the City should be subject to the 4% franchise tax. The
City also argues that the way in which the Vaero companies were operated was a sham to defraud the
City and that Southern Union joined in the sham after it acquired RGV G and continued to transport gas
for Reata, L.P., an dfiliae of Vaero Energy Corporation. Southern Union later perpetrated a sham of
its own, the City argues, when its &ffiliate, Mercado, sold gas to consumers within the City and
Southern Union transported that gas. The “red sdler,” the City contends, was Southern Union, not
Mercado.

The jury found that RGVG, Vdero Energy Corporation, Vdero Transmisson Company,
Vaero Natura Gas Company, and Reata Industrial Gas Company operated as a single business
enterprise from October 1985 to September 1993, when Southern Union acquired RGVG. The jury
was hot asked to find and thus did not make any findings regarding a single business enterprise as to

Southern Union or the operation of any Vaero entity after September 1993.
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The daim that Southern Union is lidble under a angle business enterprise or “sham” theory is
eadly resolved, since there were no findings in the tria court to support such a clam. The City’s
contention that the court of appedls erred in reveraing the trid court’s judgment in this regard has no
merit.

With regard to events occurring before Southern Union acquired RGVG in 1993, the Valero
entities™ chdlenge the City’s Sngle business enterprise theory on several bases. Among those
chdlenges is the contention that this Court has never recognized such a theory and that there is no need
for an additiond theory for either piercing a corporate veil or imposing joint and severd ligbility. The
Vaero entities, joined by Southern Union, dso argue that the use of the single business enterprise
theory in this case goes beyond piercing a corporate vel and imposing joint and severd liability because
a dngle business enterprise theory was used to transform the separate contracts of affiliated companies
into contractua undertakings by dl affilisted companies as if they were a angle entity. The Vaero
companies and Southern Union urge this Court to darify the law in Texas regarding the vdidity and
parameters of the Sngle business enterprise theory.

The Vaero entities also contend that article 2.21 of the Texas Business Corporation Act®
governs liaaility under any theory of Sngle business enterprise in this case and that the court of appeals

improperly ignored aticde 2.21. The City counters that the theory of single busness enterprise is well

81 As indicated in note 26 above, we will refer to the Vaero entities as they were formerly known, not as they
are or have been known since the PG& E and El Paso acquisitions or mergers.

%2 TEX. BUS. CORP. ACT art. 2.21.
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recognized by the courts of gppedls in this state; that in any event, the charge to the jury essentidly
tracked atide 2.21; and that there is evidence to support the jury’s findings regarding single business
enterprise.

This Court has never conddered the “sngle business enterprise’ concept in any detail. The
only decison in which we have had occasion to comment at all on such a theory was in George
Grubbs Enterprises, Inc v. Bien®® In that case, the sole issue we addressed was whether it was
proper to indruct the jury that in assessng punitive damages againgt a corporation, it could consder the
“wedth or profitability” of a corporate entity related to the defendant even though that related corporate
entity was not a party to the case, if the jury concluded that the defendant and its affiliate were
“operated as and condtitute a Sngle business enterprise.”® In that case, the jury was instructed that a
“*dngle business enterprise’ exists when two or more corporations associate together and, rather than
operate as separate entities, integrate their resources to achieve a common business purpose.”® In
relaing the procedural history, we sad:

Prior to submisson of the case to the jury, the defendants objected to this
indruction on the grounds that it erroneoudy omitted the factors necessary to determine
whether Grubbs Enterprises and Auto Park constituted a single business enterprise.

See, eg. Paramount Petroleum v. Taylor Rental Ctr., 712 SW.2d 534 (Tex.
App.—Houston [14th Dist.] 1986, writ ref’d n.r.e.) (listing factors).*

33900 SW.2d 337 (Tex. 1995).
3 1d. at 338.

S d.

% d. at 338-39.
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We then said: “Assuming without deciding that it would ever be proper for the jury to consider
the wedth of a related corporate entity which had not been joined as a defendant, we find that the
indruction was inadequate for the reasons stated in the defendants objection to the charge”®” We
then explained that exemplary damages “rest on judifications smilar to those for crimind punishment,”
that if corporate structures were to be disregarded, there must be “a fact-specific analysis of each
case,” ad tha disregarding the corporate structure “demands jury ingtructions that advise the jury
concerning dl the factors bearing on their decision.”® We hdd that “[b]ecause this ‘single business
enterprise’ indruction seeks to disregard the corporate structure, the fallure to submit al relevant
factors to guide the jury’s consideration was error.”*® We said nothing in this opinion to indicate that a
“angle business enterprise’ theory was different from other theories aready recognized to disregard
corporate structure and hold one corporation ligble for the debt or tort of another. We certainly said
nathing in George Grubbs to indicate that a “sngle business enterprise”’ theory could be used to view
the contracts of distinct corporations as the contracts of asingle, anagamated entity.

We need not decide today whether a theory of “dnge busness enterprise’ is a necessary
addition to Texas law regarding the theory of dter ego for disregarding corporate structure and the
theories of joint venture, joint enterprise, or partnership for imposing joint and severd liddility. Thet is

because whatever |abel might be given to the City’ s attempt to treet the Vaero entities as a Sngle entity,

37 1d. at 339 (emphasisin original).
8 d.

®d.
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atide 2.21 of the Texas Business Corporation Act®® controls, and the questions submitted to the jury
were intended to embody the requirements of article 2.21.

Since 1993, atidle 2.21 has provided that, with certain exceptions that do not apply in this
case, section A of atide 2.21 is the exdusve means for imposing liability on a corporation for the
obligations of another corporation in which it holds shares** The current version of article 2.21 says.

The lidhility of a holder, owner, or subscriber of shares of a corporation or any dfiliate
thereof or of the corporation for an obligation that is limited by Section A of this article
is exdugve and preempts any other lidbility imposed on a holder, owner, or subscriber
of shares of a corporation or any éfiliate thereof or of the corporation for that
obligation under common law or otherwise. . . .#2

Section A of article 2.21 sets forth the basis on which a corporation may have an obligation with
respect to its affiliate’ s contractua obligations:

A. A holder of shares, an owner of any beneficia interest in shares, or a subscriber
for shares whose subscription has been accepted, or any dfiliate thereof or of the
corporation, shdl be under no obligation to the corporation or to its obligees with
respect to:

(2) any contractua obligation of the corporation or any matter relating to or
arigng from the obligation on the bass that the holder, owner, subscriber, or afiligte is
or was the dter ego of the corporation, or on the basis of actua fraud or congructive
fraud, a sham to perpetrate a fraud, or other amilar theory, unless the obligee
demondtrates that the holder, owner, subscriber, or affiliate caused the corporation to
be used for the purpose of perpetrating and did perpetrate an actua fraud on the

4 TEX. BUs. CORP. ACT art. 2.21.
4 Act of May 7, 1993, 73rd Leg., R.S,, ch. 215, § 2.05, 1993 Tex. Gen. Laws 418, 446.
42 TEX. BUS. CORP. ACT art. 2.21, § B.
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obligee primaily for the direct persona benefit of the holder, owner, subscriber, or
filiate or

(3) ay obligation of the corporation on the basis of the falure of the
corporation to observe any corporate formdity, including without limitetion: (a) the

falure to comply with any requirement of this Act or of the articles of incorporation or

bylaws of the corporation; or (b) the fallure to observe any requirement prescribed by

this Act or by the articles of incorporation or bylaws for acts to be taken by the

corporation, its board of directors, or its shareholders.*®

In connection with the Sngle business enterprise question that was submitted to the jury in this
case, the jury was ingtructed:

You are indructed that a sngle busness enterprise exists when two or more

corporations associate together and rather than operate as separate business entities,

integrate their resources to achieve a common business purpose.

In order to answer this question “Yes’, you mug find that such single business

enterprise was used for the purpose of perpetrating and did perpetrate an actua fraud

on the City of Edinburg primarily for the direct persond benefit of the single busness

enterprise.  “Actud fraud” as used above means conduct involving dishonesty of

purpose or intent to deceive.

Thisingruction does not track article 2.21 precisdly, but even under thisingdruction, thereisno
evidence to support a finding that RGVG or any of the Valero entities perpetrated an actual fraud on
the City. The court of appeds incorrectly concluded: “To prove that there has been a sham to
perpetrate a fraud, tort daimants must show only constructive fraud.”** Firgt, the City used the single

business enterprise finding to underpin its breach of contract cdlam. Therewas no tort dam to which

the single business enterprise finding could have gpplied, other than the fraud in the inducement clam,

4 TEX. BUS. CORP. ACT art. 2.21, § A.
4459 SW.3d at 209 (emphasis added).
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which we condder bedow. Second, the charge to the jury required a finding of actud fraud, not
congtructive fraud.

There is no evidence that RGVG or any of the Vaero entities engaged in “conduct involving
dishonesty of purpose’ or that they acted with “intent to deceive’ the City within the meaning of the jury
charge. Indeed, the fact that RGV G transported gas sold by its affiliates to consumers within the City
was wdl known to the City. The City even approved tariffs that set the terms and conditions for such
trangportation.  Affiliates of RGVG had the legd right to el gas to consumers in the City, and RGVG
had the legd right to transport that gas. Ordinance No. 1129 was never intended to give, nor could it
have given, RGV G the exdusive right to sdl gasto consumersin the City.

The court of appeds based its concluson that there was “ condructive fraud” on the testimony
of an expert witness who opined that whether gas was sold, as distinguished from transported, and the
identity of the sdler should be determined not by the written contractual agreements that governed saes
and trangportation, but by where the gas was metered. The expert opined that because gas was
measured when it was delivered to a cusomer within the dty, the “sd€’ took place at the customer’s
point of receipt within the City, and that Snce RGV G ddivered the gas, it must have been the sdler. In
this expert’s opinion, the gas purchase contracts consumers had with suppliers such as Reata, L.P. and

the separate contracts that these consumers entered into with RGV G for transportation were a*“ sham.”

25



The court of appeds concluded that this expert testimony could override the express contractua
provisions that evidenced distinct sales and transportation transactions.*

The court of appeals conclusion is insupportable, both legally and factually. The quantity of
gastrangported and sold to a consumer can only be accurately measured by metering the volume of gas
received by the consumer. The gas entering RGVG's pipeline system was aso metered upstream of
that ddivery point, and dlocations were made between that point and the various ddivery points.
Some of the gas in RGVG's system was purchased, transported, then resold by RGVG to consumers
within the City. Other gasin RGVG's system had been purchased by other suppliers, induding Reata,
L.P. That gas was transported by RGVG, then resold by the other suppliers to consumers in the City.
Thereisno dlegation and no evidence that any of the alocations among RGVG, Resta, L.P., and other
suppliers of the amounts sold or the amounts transported were inaccurate in any way. There is no
evidence whatsoever of a“sham.”

The court of appeds correctly recognized that when Southern Union provided transportation to
Resata, L.P., just as RGV G had done, the expert’ s conclusion that the sales and transportation contracts
were a mere sham could not withstand scrutiny. The court of appeals recognized that regardless of
how or where the gas was metered, the sdes were made by Reata, L.P., not Southern Union*®  But
the dichotomy the court of appeds saw between transportation by RGVG for Reata, L.P. and

transportation by Southern Union for Reata, L.P. isillogica. The only distinction the court of appeds

%d, at 214.
%4,
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could draw between the two was that Southern Union was a transporter “outsde the corporate
family.”*” This digtinction is immaterid. It does not matter whether the company that supplies the gas
to consumers within the City is dfiliated with RGV G or Southern Union, as long as the supplier is a
Separate corporate entity, and there is no basis for disregarding the separate corporate identities.

In an anadogous Stuation in Railroad Commission of Texas v. Lone Sar Gas Co., we hdd
that the separate existence of corporations was not disregarded “when affiliated purchasers use the
same pipdine to transport gas.”® In that case, the Railroad Commission had promulgated rules
governing pipeline companies such as RGVG and Southern Union and ther affiliated special marketing
programs (SMPs) such as Reata, L.P. and Mercado. Under the Commission’s rules and regulations,
separate corporate entities were created as SMPs to buy cheaper spot-market gas and sdll it to the
dfiliated pipdines customers®® The rules that were chdlenged in Lone Star treated pipeline
companies and thar dfiliatled SMPs as one entity for purposes of preventing discriminatory production
and taking of naturd gas when the pipdine and the SMP used the same pipeline system, unless the
SMP qualified as a first purchaser or applied for a hardship exception.*® We held that operating in this

manner, as required by the Commission’s rules, did not disregard the separate corporate structures of

47 d.
8844 S\W.2d 679, 690 (Tex. 1992).
“1d. at 684.

4.
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the pipdine company and its SMP.>*  Smilarly, the fact that RGVG and later Southern Union
transported gas supplied by an afiliated company in the same manner and in the same pipdine system
adong with gas that RGVG and Southern Union sold to some of the same customers does not provide
grounds for disregarding the separate corporate entities and ther respective, separate contractual
obligations.

The City argues that the Vaero entities had common directors, shared employees, and had
central accounting and payroll systems. We have held that such facts do not justify disregarding the
corporate structures of afiliated companies.>? But more importantly, proof of such facts would not
establish liability under aticle 2.21% or the charge given to the jury in this case.

There was no badis in this record for concluding that the distinct corporate identities of the
Vaero ettities should be disregarded or that sdes of gas by RGVG's dfiliates to consumers within the
City could be considered sales by RGV G under Ordinance No. 1129.

AV

The jury found that RGV G s0ld, trandferred or assigned “rights, privileges or duties required by

Edinburg Ordinance No. 1129 to be performed by Rio Grande Valley Gas Company without the

express written consent of the City of Edinburg first being obtained consdering Ordinance 1129 in its

S1d. at 690.
%2 e, e.g., BMC Software Belgium, N.V. v. Marchand, 83 S.W.3d 789, 799 (Tex. 2002).

58 TEX. BUSs. CORP. ACT art. 2.21.
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entirety.” The jury awarded $4,000,000 in damages for this clam. The jury was indructed in that
regard:

Condder the following ements of damages, if any, and none other:

The difference, if any, between the vaue to the City of Edinburg of the rights, privileges

or duties sold, transferred or assigned without the express written consent of the City of

Edinburg being first obtained and the amount for which the City of Edinburg could have

purchased such rights, privileges or duties. Do not indlude in your answver any amount

that you find the City of Edinburg could have avoided by the exercise of reasonable

care.

The trid court disregarded the jury’ sfindings and refused to award any damages for this daim.
The court of gppeds affirmed, concluding that the City had not included this claim in its pleadings.>*
The City contends that it did adequately plead this clam and that the court of appeds reversed on
unpreserved and unassigned error.

In the interest of brevity, we will not parse through the pleading and preservation contentions or
the myriad other contentions made by the parties with regard to this claim. That is because the trial
court was correct in holding that there was no evidence to support any award of damages. Thedam is
based on RGVG's e of its gas transmisson system to Vaero Energy Corporation in 1987. This
included four lateras located within the City. Through other transactions, Vaero Transmission, L.P.
became the owner of the four lateras, which consisted of about seven miles of pipdines within the City.

The City did not consent in writing to these trandfers. Assuming, without deciding, that RGVG's

transfer without the City’s consent was in violaion of Ordinance No. 1129, the City offered no

559 SW.3d at 215-16.
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evidence of any damages it suffered. One of the City’s expert witnesses testified that RGVG's entire
transmission system had a value of about $2,000,000 in 1987. The four laterds at issue were only a
gmd| fraction of this system. The expert did not offer any vauation of the four laterds and expresdy
tegtified that he did not caculate the veue of the laterals. No other evidence was offered that even
remotely indicated how the City was damaged. RGV G continued to discharge its responsbilities under
Ordinance No. 1129 &fter title to the facilities was transferred to an affiliate. The tria court correctly
disregarded the jury’ s findings on this clam, and the court of appeds did not err in afirming this aspect
of thetrid court’s judgment.
\%

The City contends that the court of gppeds erred in holding that the City could not prevail on its
tortious interference dam. The jury found that Vaero Transmisson Company, Vadero Transmission,
L.P., Reata Indudtrid Gas Company, Reata, L.P., Vdero Natura Gas Company, and Mercado
intentiondly interfered with Ordinance No. 1129. Thejury wasindructed: “Interferenceisintentiond if
committed with the belief that interference is subgtantidly certain to result or with the desire to interfere
with the contract.” The jury aso found that these companies interfered without a good faith belief that
they had aright to do so. Inthisregard, the jury was instructed:

A company is judtified to interfere with Ordinance 1129 if: (1) such party possesses

interestsin the market for gas in Edinburg equa or superior to the rights of the partiesto

the contract; (2) such company has a good faith clam to a colorable legd right to

interfere with the contract, even though that clam ultimately proves to be mistaken; or

(3) such company has a good fath doubt as to the rights of the parties under the
contract.
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The indructions to the jury regarding damages for interference were complex. As to Resata,
L.P., Reata Industriadl Gas Company, and Mercado, the jury was instructed to base damages on lost
franchise fees under Ordinance No. 1129® As to Vdeo Transmisson Company, Vaero
Trangmisson, L.P., and Vadero Natural Gas Company, the jury was indructed to determine damages
based on the transfer of rights, privileges or duties without the City’s written consent.®® This latter
indruction pertained to the transfer of the four laterds within the City by RGVG to Vaero Energy
Corporation as part of atrander of RGV G’ s gas transmisson system.

The court of appeds concluded that “the jury charge asked the jury to assess damages based

on the vadue of the laterd pipdines,” but that “the only damages asserted in the pleadings were lost

% Theinstruction said:
Theloss, if any, of the contract’s benefit due to the interference as measured by:

The difference, if any, between the value of the franchise fees payable under Edinburg Ordinance No.
1129 &s agreed to by Rio Grande Valey Gas Company and Southern Union Company as successor to
Rio Grande Valey Gas Company with the City of Edinburg and the value of the franchise fees actually
paid under Edinburg Ordinance No. 1129 as it was performed by Rio Grande Valey Gas Company and
Southern Union Company as successor to Rio Grande Valley Gas Company. Do not include in your
answer any amount that you find the City of Edinburg could have avoided by the exercise of
reasonable care.

% The instruction said:

Theloss, if any, of the contract’s benefit due to the interference as measured by:

The difference, if any, between the value to the City of Edinburg of the rights, privileges or duties
sold, transferred or assigned without the express written consent of the City of Edinburg being first
obtained and the amount for which the City of Edinburg could have purchased such rights, privileges

or duties. Do not include in your answer any amount that you find the City of Edinburg could have
avoided by the exercise of reasonable care.
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franchise fees.”>” The court of gppedls then held that the City’s pleadings did not give the defendants
far notice of the tortious interference daims®  As with its claim regarding the transfer of the laterals,
the City contends that it adequately plead tortious interference. But again, in the interest of brevity, we
will not address those or many of the other issues raised by the parties with respect to tortious
interference because there is no merit to the substance of the tortious interference claims.

With regard to the portion of the clam based on the transfer of laterds within the City by
RGVG to Vdero Energy Corporation, there was no evidence of any damages suffered by the City, as
discussed above. With regard to the dam that sales of gas were made by affiliates of RGV G, and that
the City therefore lost franchise tax revenue under Ordinance No. 1129, there was no tortious
interference as a matter of law.

The companies affiliated with RGVG that sold gas to consumers in the City had the legd right
to makethose sales. The City had no right to expect that RGV G would be the exdusive supplier of gas
to consumers within the City. As noted above, the franchise agreement embodied in Ordinance No.
1129 did not gve RGVG the exdudve right to sdll gas within the city limits. Nor could it lanfully have

done s0.* The City approved tariffs and enacted ordinances that implemented some of the very sdes

5759 SW.3d at 215-16.
%8 1d. at 216.

% See TEX. CONST. art. |, § 26 (“Perpetuities and monopolies are contrary to the genius of a free government,
and shall never be allowed, nor shall the law of primogeniture or entailments ever be in force in this State.”).
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that the City now contends condtituted tortious interference. The City’s tortious interference clam has
no merit.
VI

The court of gppeds hdd that the City faled to plead fraudulent inducement and therefore that
the trid court erred in awarding punitive damages. The City tekes issue with that holding. As with
other dams, we will not undertake to sort through the pleadings issues because, on the merits, the
City'sfraud dam fals.

The jury found that RGVG committed “fraud againg the City of Edinburg in connection with
entering into Edinburg Ordinance No. 1129.” The jury was ingtructed:

Y ou are indructed that “fraud” occurs when—

a aparty makes amateria misrepresentation;

b. the misrepresentation is made with knowledge of its fasty or made recklessly
without any knowledge of the truth and as a positive assartion;

C. the misrepresentation is made with the intention that it should be acted on by the
other party; and

d. the other party acts in reliance upon the misrepresentation and thereby suffers
injury.

You are indructed that a “materid misrepresentation” occurs if a promise of future
performance is made without a present intent to perform as promised.

Ordinance No. 1129 was approved by the City in September 1985. It was not until two years
later, in October 1987, that efiliates of RGVG firsd made sales to consumers within the City. There

was no evidence that a the time the franchise agreement was reached, RGVG made any

33



misrepresentations to the City. Nor is there any evidence that at the inception of this agreement,
RGVG did not intend to perform it. As we held in Formosa Plastics Corp. USA v. Presdio
Engineers & Contractors, Inc., the “mere failure to perform a contract is not evidence of fraud.”®
Even were there evidence that RGVG did naot fully perform materid obligations under Ordinance 1129,
that would not establish fraudulent inducement. The court of appeals did not e in reverang the trid
court’ s judgment with respect to fraud in the inducement.
VI

Findly, the City contends that the court of gppeds erred in reversing the trid court's
determination that portions of certan of the laerds trandered by RGVG to Vadeo Enegy
Corporation (and that were owned by Vaero Transmission, L.P. at the time of trid) were a purpresture
and an encroachment on public property. We have defined a purpresture “as an encroachment upon
public rights and easements, the gppropriation to private use of that which belongs to the public.”®!

The court of appeals reasoned that snce the Vaero entities were operated as a single business
enterprise, Vaero Transmission, L.P. “had the same rights to own pipelinesas RGVG.”%? This andyss
is incorrect for at least two reasons. First, RGVG was acquired by Southern Union in 1993. Vaero

Trangmisson, L.P."s ownership of the laterds could not have been referable to RGVG after that date,

%960 S.W.2d 41, 48 (Tex. 1998).

L Hill Farm, Inc. v. Hill County, 436 SW.2d 320, 321 (Tex. 1969); see also KEETON, PROSSER AND KEETON ON
THE LAW OF TORTS § 86 (5th ed. 1984).

62 59 S\W.3d at 225.



even under the court of gppeals Sngle business enterprise theory. Second, as we have held above,
there was no bass for disregarding the distinct corporate identities of RGVG, Vdero Energy
Corporation, or Vaero Tranamission, L.P.

However, the court of appeals judgment was nevertheless correct because the tria court’s
judgment declaring a purpresture served no purpose. Even assuming that there was a purpresture,
which we do not decide, the City had abandoned any dam for damages, an injunction, or other relief
regarding its contention that a purpresture existed. The facilities were congtructed by RGV G under the
authority givento it by the City in Ordinance No. 1129. RGVG has apparently continued to use and
operate the fadilities to provide gas service to consumers within the City after title was transferred to
Vdero Transmisson, L.P. The City makes no contention that it is entitled to any relief from RGVG or
Vaero Tranamission, L.P. asaresult of the transfer of title to these fadilities without the City’s consent.
Accordingly, we &firm the court of gppeds judgment in this regard, athough we do so on grounds that
differ from those asserted by the court of gppedls.

Because the foregoing issues are dispositive, we do not reach a number of other issues raised,
induding questions regarding the proper measure of damages and proof and segregation of attorneys
fees. We affirm the court of gppeals judgment in part, reverse that judgment in part, and render

judgment that the City take nothing.
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