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Justice O’ NEILL ddivered the opinion of the Court, in which CHIEF JUSTICE PHILLIPS, JUSTICE
HecHT, JusticE OWEN, JUSTICE JEFFERSON, JUSTICE SCHNEIDER, JUSTICE SMITH, and JUSTICE
WAINWRIGHT joined.

JusTtice ENocH filed adissenting opinion.

Once agan, we are cdled upon to consider a waiver-by-conduct exception to the sovereign-
immunityrule. Inthiscase, acounty solicited bidsfor purchasing aparce of land, accepted the highest bid,
deposited the tendered earnest money, and sent the purported buyer awarranty deed and affidavit to be
used to close the transaction. The county delayed authorization to Sgn the deed, however, and a newly
dected commissioners court refused to approve the sale. We must decide whether the county, by its

conduct, waived its immunity from suit. Wehold that it did not, and affirm the court of appesals judgment



affirming the triad court’s summary judgment in the county’sfavor. _ SW.3d _.
I

On January 27, 1993, the El Paso County Commissioners Court passed a motion providing that
a 381.90-acre parcel of county land would be subject to sde by sealed bids. In September 1993, the
County advertised the proposed sale in the loca newspaper. Gregory Collinsand CatalinaDevel opment,
Inc. (collectively “Collins’) submitted a $2,554,000 bid, along with a $5,000 earnest money check. In
October 1994, amgority of the commissionerscourt voted to accept Collins shid. The County deposited
the earnest money check, and Coallins deposited $2,554,961.72 with atitle company to obtaintitle to the
land. Thecommissonerscourt placed amotion onthe November 30th agendaauthorizing the county judge
to Sgn the deed over to Coallins, but the court tabled the motion for one week. On December 7th, the
motionfaled and was againtabled. On December 14th, the commissioners voted to table the motion for
sx weeks. That same day, anassstant county attorney sent Collins awarranty deed and affidavit, which
were to be used to close the transaction. Collins signed the documents, and the county attorney placed
the motion authorizing the deed’ s execution on the agenda for the court’s next meeting. Before that
mesting, two commissionersand the countyjudge-elect filed sLit to enjoin the court fromapproving the sde
and sgningthe deed over to Callins. The didtrict court issued atemporary restraining order on December
20th.

On January 1, 1995, the newly elected commissioners court took office. The new court never
signed the property over to Collins, and Collins sued El Paso County for breach of contract and specific
performance. Thetrid court granted the County’s motion for summary judgment based on its immunity
from suit. The court of gppedsaffirmed.  SW.3d . Wegranted Collins s petition for review to
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consder whether, by its conduct, the County waived immunity from suit.

[

“A county isagovernmenta unit protected by the doctrine of sovereignimmunity.” Travis County
v. Pelzel & Assocs,, Inc., 77 SW.3d 246, 248 (Tex. 2002). Generally, agovernmenta unit possesses
both immunity from ligbility and immunity from suit. Id. When the governmenta unit contracts with a
private party it waivesimmunity fromliability, but not immunity fromsuit. 1d. Thegovernmenta unit waives
immunity from suit only through its express consent. 1d.

It isundisputed that El Paso County did not expresdy waveitsimmunityfromauit here. InFederal
Sgn, we noted that there might be circumstances “where the State may waive its immunity by conduct
other than smply executing a contract,” athough under the facts of that case, it was not necessary to
indicate what those circumstances might be. Federal Sgnv. TexasS. Univ., 951 S.W.2d 401, 408 n.1
(Tex. 1997). Since Federal Sgn, we have had severa occasionsto consider circumstances that were
urged to congtituteawaiver by conduct. See Pelzdl, 77 SW.3d at 251-52 (county withheld money due
under a congtruction contract pursuant to contract’s liquidated-damages clause); Texas Natural Res.
Conservation Comm’'nv. I T-Davy, 74 SW.3d 849, 856-57 (Tex. 2002) (contractor sought to recover
cost overruns alowed by contract’ s equitable-adjustments clause); Gen. Servs. Comnt n v. Little-Tex
Insulation Co., Inc., 39 SW.3d 591, 595 (Tex. 2001) (contract disputes regarding cost overruns for
completed work, and to recover for work partidly performed under a contract that was subsequently
terminated). We held that the facts these cases presented did not support an equitable waiver by conduct

of the governmentd entities immunity.



Rdying on Federal Sgn, Callins damsthat the facts presented here support afinding that El Paso
County, by its conduct, waved immunity from suit. Specificdly, Collins assarts that the County waived
immunity by advertisng for bids to sdll the land, accepting Collins sbid, accepting and depositing Collins's
earnest money, and sending Collins an earnest money contract to sign. The County responds that these
activities condtitute nothing more than acts of contract formation, which this Court has aready stated do
nat, by themselves, waive immunity from suit. Pelzel, 77 SW.3d at 248; Federal Sgn, 951 SW.2d at
408. We agree with El Paso County.

The actions that El Paso County took are the kind that are necessary and expected during contract
formation. Soliciting for bidsinthe loca paper dlowed the County to determine who might be interested
in purchasing the land, and was arequired act under Texaslaw. Tex. Loc. Gov’'T Cobe § 272.001(a).
Accepting Callins shid and earnest money, and sending Callinsa contract, were stepsinforming a contract
between the parties. Collins describes nothing inEl Paso County’ s conduct that fals outside the redlm of
contract formation. And we have made clear that contract formation, by itsdf, is not sufficient to waive a
governmenta unit’ simmunity from suit. Pelzel, 77 SW.3d at 248; Federal Sgn, 951 S.W.2d at 408.

Callins argues that this caseis factudly disinguishable from Federal Sgn because Callins fully
performed under the contract. See Federal Sgn, 951 SW.2d a 412-13 (HEecHT, J., concurring)
(quetioningwhether the result would have been different had Federal Signtendered performance). Callins
clamsthat his actions, including forwarding the earnest money to the County and depositing money with
the title company, fulfilled his obligations to the County and congtituted full performance. But Collins
ignores an important distinctionbetweenFederal Sgn and thiscase. In Federal Sgn, the State was the
buyer of commercid goods, while herethe County isthe sdler of government land. Collins does not seek
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to recover for goods dready conveyed. Instead, Collins wishesto force a sale of land that belongsto the
people of El Paso County. AlthoughinFederal Sgn we suggested that some circumstances might warrant
recognizing awaiver by conduct, the equitable basis for such awaiver smply does not exist under this set
of facts.

Indeed, the facts presented here illustrate a fundamenta reason why immunity exists—to prevent
governmentd entities from being bound by the policy decisons of their predecessors. See I T-Davy, 74
S.W.3d at 854 (dating that “legidative control ensuresthat current policymakersare neither bound by, nor
held accountable for, policies underlying thar predecessors’ long-termcontracts’) (citing Harold J. Krent,
Reconceptualizing Sovereign Immunity, 45 VAND. L. Rev. 1529, 1538 (1992)). In this case, the
County, uponanel ectoral change inthe commissioners court, determined that sdling the propertyto Callins
was apoor decision. Rather than lock El Paso County residents into a contract not in their best interest,
the court acted withinitsdiscretionto protect the perceived interests of the public by regjecting the contract.
In doing so, the County did not profit unfairly a Collins s expense.!

We note that the bidding statute under whichthe sde of the County’ s land was conducted further
supports our concluson. See Tex. Loc. Gov’'T Cobe 8§ 272.001. Section 272.001(d) providesthat a
governmentd entity acting under the tatute is not required “to accept any bid or offer or to complete a
saleor exchange.” Id. (emphass added). Here, dthough the County had taken anumber of stepstoward

closng the e, it ultimatdy declined to complete the transaction. Section 272.001(d) makes clear that

YIn his brief and at oral argument, Collins pointed out that El Paso County had kept the $5,000 earnest money deposit
even after it became clearthat the County had no intention of approving the contract. Wenotethat when this point was
raised before thetrial court, the County returned the money with interest. Becausetheissueis moot,wedo not address
what relief Collins might have been entitled to had the County continued to retain the deposit.

5



the County was under no dstatutory obligation either to accept any potential bids or to complete a

transaction if it did decide to accept a bid.

Findly, we have reviewed Collins sadditiona complaintsand concludethat they were waived for
fallure to raise them below.
M1
We hald that El Paso County did not, by itsconduct, waive itsimmunity in this case. Accordingly,

we affirm the judgment of the court of appedls.

Harriet O’ Nalill
Judtice

OPINION DELIVERED: May 8, 2003.



