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JUSTICE SCHNEIDER, Concurring.

The Court’ srefusal to impose acommon-law duty is premised on itsreluctanceto interfere with the
DOT's"comprehensve' regulatory schemeand “ burden...our employment-at-will doctrine” _~ SW.3d
a . Justice Enoch's concurring opinion points out that the employment-at-will doctrine is not
implicated in this case, and | agree withthat reasoning. But | would add that | do not believe that imposing
acommon-law duty would disrupt the balancein the policies underlying the DOT regulations.

In effect, themgority’ sreasoning suggeststhat thefedera statute preemptsany state common-law duty
of care. The Court reaches this conclusion without entering into any of the usud preemption andysis. |
disagree with this conclusion - | believe common-law recovery could co-exist with the federal scheme

without disrupting it. | would instead hold that Solomon’s clam of negligence fails because he did not



produce any evidence of causation.

Solomon alleges Mission failed to follow a number of the steps outlined in the DOT protocol.
Specificdly, Solomon complains of Mission's collection of the urine sample by his immediate supervisor
rather thananon-supervisng employee, removal of the container fromthe collectionkit prior to Solomon's
arivd for testing, falure to have Solomon wash his hands before providing the sample, fallure to restrict
accessto the collection Ste, failure to maintain blue water in the toilt, fallure to turn off al externd weter
sources, and failure to keep the collection container in view while Solomon washed his hands after
providing the sample. 'Y et, Solomon never produced evidenceto show acausdl link between thesefailures
and the fase-positive test reault.

When reviewing a"no evidence' point, we must view the evidenceinalight that tends to support the
finding of adisputed fact and disregard dl evidence and inferences to the contrary. Bradford v. Vento,
48 SW.3d 749, 754 (Tex. 2001); Weirich v. Weirich, 833 SW.2d 942, 945 (Tex. 1992). A jury’s
finding will be upheld if the evidence supporting it “risesto aleve that would enable reasonable and fair-
minded people to differ in thar conclusons.” Transp. Ins. Co. v. Morid, 879 SW.2d 10, 25 (Tex.
1994).

To establish causation, Solomon was required to show that Misson's negligence proximeately caused
his urine sample to test pogtive for marijuana metabolite. Though he presented severd theories on this
issue, Solomon did not present any evidence to make these theories anything more than guesses.

Solomon's expert witness testified that marijuana metabolite, the substance detected in Solomon'surine

sample, isa substance produced by the humanbody that does not derive directly fromthe marijuanaitsdf.
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Solomon speculates that the urine sample could have been contaminated with marijuana metabolite from
another source. He dternatively asserts the unseded test kit could have been contaminated before he
arived a the office. Solomon even hypothesizes that his supervisor could have switched urine samples
while Solomon left the room to wash his hands. However, Solomon faled to present any evidence to
ubstantiate these theories. Nor did he attempt to raise res ipsa loquitor as the bags for a finding of
negligence.

Solomon did not offer any probative evidence to show that any of the steps Misson falled to follow
caused the appearance of the marijuana metabalitein hisurinesample. We cannot “ convert mere suspicion
or surmise into some evidence” Browning-Ferris, Inc. v. Reyna, 865 S.W.2d 925, 928 (Tex. 1993).
| would therefore reverse the court of appeds judgment because Solomon faled to show a causal link

between Misson's acts and the appearance of marijuana metabolite in Solomon’s urine sample.

Michad H. Schnelder, Justice
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