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JusTice ENoOCH, dissenting.

The Court’ s entire opinion is crafted around a purported concession by Uticathat the storage of
anesthesia narcotics does not implicate a professional standard of care.’ To the extent some of my
colleagues disclam joining the whole opinion, that does not diminish the influence that concession has
wielded. For it isthat concession that provides the only leg upon which the Court’ s opinion, rewriting the
parties insurance agreement, stands. And the premise underlying that purported concession is fase.
Consequently, | respectfully dissent.

The sole issue in this case is whether a comprehensive generd liability insurance policy which

excluded coverage for “*[b]odily injury’ . . . due to rendering or failure to render any professond service,”
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excluded coverage for damsthat arose after patientswere dlegedly administered tainted anesthesia during
outpatient surgery and subsequently contracted Hepatitis C. The facts demongtrate that the patients sued
the anesthesiologidts, aleging, anong other things, negligence in faling to properly secure anesthesa
narcotics and in exposing patients to contaminated medication.

The Court holdsthat the patients clams that the anesthes ol ogists exposed them to contaminated
medication fal within the policy’ s exclusion, but that their daims for failing to properly secure anesthesa
narcotics do not.2 The Court therefore concludes that Utica had a duty to defend the anesthesiologists®
The Court osteng bly predicatesitsholding onthe conclusonthat the phrase” due to” inthe policy excluson
requires amore direct type of causation than other policy exclusions that use the phrase “arising out of "
Specificdly, the Court determinesthat the phrase” due to” requires causationthet ties the insured' s liability
“to the manner in which the services were parformed.”  Although the exclusiondoes not actudly say that,
the Court uses this congtruct to conclude that the patients clams for failing to properly secure anesthesia
narcotics may not fal within the excluson.

But the Court’s attempted digtinction between “dueto” and “arising out of,” even if accurate, is
immaterid. Theonly “bodily injury” thet the patients aleged — contracting Hepatitis C — could not have

occurred except through the anesthesiologists rendering professiond services. | cannot think of amore
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direct tie of liaility for “bodily injury” to the “manner in which the services were performed” than by
anesthesiologists administering tainted anesthesa to patients.

Additiondly, the Court concedes that the giving of the injection was conduct excluded from
coverage under the policy,® but relying on the false premise underlying Utical's concession that narcotics
are not subject to standards of professona care, the Court inggsthat damsfor falingto properly secure
anesthesia narcotics may not be excluded from coverage.” But the premise is fase. The storage and
dispensing of narcoticsis subject to a professional standard of care® In truth, the Court feds compelled
to reach its conclusion, not because of the policy’ slanguage, but based on the plurality’ s supposition that
any other interpretation would produce a “gaping hole’ in the anesthesiologists insurance coverage.® If
the anesthesiologists were not negligent in providing professond services, the plurdity says, ther
professiond lighility policy would not provide coverage.X® Tha goes without saying; but doesthisrequire
the Court to conclude that Utica s policy must provide coverage for dl other conceivable dams not based
on breach of aprofessiona standard of care?* Hardly. The anesthesiologists bought whatever coverage

they bought. Our job isto decide what they bought, not to decide what they should have bought. Andin
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8See, e.g., TEX. HEALTH & SAFETY CODE § 483.001(9), (10), (11); TEX. Occ. CODE §§ 551.003(28), (31), (33),
554.005(a).

® sw.adat .
Vid at__ .

1d. at )



this case, they bought a policy that excludes coverage when a claim is based on injuries “due to” the
rendering of professond services.

Becausethe patients damsin this casefdl withinthe policy’ sexclusonfromcoverage, Uticahad
no duty to defend the anesthesiologists againgt those dams. Therefore, | do not reach the question of
whether Utica mugt indemnify the anesthesiologists other insurers. And because the Court, rdying on a
fdse premise, rewrites the policy’s excluson to conclude there is a duty to defend here, | respectfully

dissent.
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