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CHARLESE. MORITZ, M.D., CENTRAL TEXASKIDNEY ASSOCIATES, P.A., WILBERT
PoLsoN, M.D., AND AUSTIN RADIOLOGICAL ASSOCIATION, P.A., PETITIONERS

V.

DUANE PREISS, INDIVIDUALLY AND AS NEXT FRIEND OF ALEXIS PREISSAND RONNI
PREISS, MINOR CHILDREN, AND AS REPRESENTATIVE OF THE ESTATE OF TRACI L.
RASMUSSEN-PREISS, DECEASED, AND SHIRLEY RASMUSSEN, RESPONDENTS
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JusTICE SCcHNEIDER ddivered the opinion for the Court.

Thetrid court rendered ajudgment againgt petitioner that did not name one of the defendants. We
must decide whether the trid court’s origina judgment wasfind. If it was, then the petitioner’ s amended
motion for new trid filed more than thirty days after the trid court sgned the judgment was untimely.
Concerned that the origind judgment was not find, the court of appedls abated the gppea and remanded
to thetrid court to enter afind judgment that expresdy disposed of all parties. 60 SW.3d a 287. The
trid court thensgned a new judgment that included the origindly unnamed defendant. The court of appeds
thenreversed thetrid court’ sjudgment based on the amended new trid motion’s merits. 1d. at 295. We

disagreethat the trial court’s origind judgment wasnot find. Therefore, theamended new trid motionwas

untimely, and the court of appeals should not have consdered it. Accordingly, we reverse the court of



gopeds judgment and render judgment that petitioner take nothing.
I. BACKGROUND

Traci Preissdied three weeks after akidney biopsy. Her husband, Duane Preiss (individudly, and
on behdf of hischildrenand hiswife sestate) sued the hedlthcare providers — Dr. Charles Moritz, Centra
TexasKidney Associates, P.A. (CTKA), Wilbert Polson, and Augtin Radiologica Association, P.A. —for
medica mdpractice. Traci Preiss's mother, Shirley Rasmussen, dso sued.' Preiss claimed the doctors
negligently performed the kidney biopsy, and ther negligence caused Traci’s death. The dam agangt
CTKA waslimited to vicarious ligbility for Moritz' s acts.

Thejury faledtofind that Moritz, Polson, or Austin Radiologica Association proximeately caused
Traci’sdeath. Thejury charge did not include a question about CTKA' s liability. On August 29, 2000,
the trid court rendered judgment based on the jury’s verdict that Preiss take nothing from defendants
Moritz, Polson, and Austin Radiological Association. The judgment named dl the defendants except
CTKA. Afteward, at therequest of CTKA’sattorney, Preiss prepared and executed a notice of non-suit
for CTKA. Preissddivered thedocument to CTKA'’ sattorney; however, the non-suit was never filed with
the court.

Preissfiled atimely motion for new trid and aleged juror misconduct. Then, morethanthirty days
after thetrid court signed the judgment, Preiss filed an amended motion for new trid and aleged another

juror wasdisgudified. Preiss amultaneoudy filed amation for leave to file the amended new trid motion.

! Preiss and Rasmussen will be referred to collectively as Preiss unless otherwise noted.
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At the hearing onthe new trid motions, the tria court questioned Preiss regarding the propriety of granting
leave for an untimely motion. Preiss conceded that the amended new tria motion preserved no error for
appedl. But, relyingon Kalteyer v. Sheed, Preiss argued that the trid court could consider the arguments
and factsinthe untimely motionto determine whether it should exercise itsinherent power and grant anew
trid. See Kalteyer v. Sheed, 837 SW.2d 848, 851 (Tex. App.—Austin 1992, no writ) (stating that an
untimely motion’ sonly purposeisto guidethe tria court inthe exercise of itsinherent plenary power). The
tria court granted the motionfor leave, and after the hearing, denied both the motion for new trid and the
amended motion for new tridl.

Later, Preiss discovered the non-suit of CTKA was never filed with the tria court and filed a
“Motion to Vacate Interlocutory Order and Enter Find Judgment.” Preiss asserted that the tria court’s
origind judgment wasinterlocutory, becauseit did not expresdy dispose of CTKA. Thetrid court denied
the motion.

Preissappealed and argued, among other things, that the tria court erred in denying its motion to
vacate. Expressing concern that it did not have jurisdiction absent a find judgment fromthe trid court, the
court of gppedls abated Preiss sappeal and remanded to the trid court to enter afina judgment disposing
of dl parties. 60 S.W.3d at 287; seealso Tex. R. App. P. 27.2 (alowing an appealed order that is not find
to be modified so asto be made find). In response, the tria court rendered anew judgment that included
CTKA asaparty. Preissthen filed amotion for thetrid court to reconsder the amended motionfor new
trid, and the trid court denied the motion. See Tex. R. Civ. P. 329b(b).

Back before the court of appeds, Moritz and the other hedlthcare providers (Moritz) argued that
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thetrid court’ sorigina judgment rendered August 29, 2000, wasfind, and therefore, the court of appedals
could not consider whether the trid court abused itsdiscretionin denying Preiss suntimely amended motion
for new trial. The court of gppedls concluded in afootnote that the trial court’s Sgning the amended find
judgment and overruling Preiss ssubsequent motionfor new trid rendered this argument moot. 60 S.W.3d
at 287 n.1. Then, based on thejuror disqualification issueraised in Preiss samended new tria motion, the
court of appedls reversed and remanded for anew tria. Id. at 295.

Moritz petitions this Court for review and asks us to reverse the court of appeas judgment.
Moritz contends the trid court’ s origina judgment was fina, and therefore, the court of appedseredin
reviewing thetria court’'s denid of Praiss suntimely amended motion for new trid. Alternaively, Moritz
arguesthat, because the juror inquestionwas not disqudified, the court of gppeds erred inholding the trid
court abused its discretion in denying the amended motion for new trid.

1. ANALYSIS
A. FINAL JUDGMENT

This Court has long recognized a presumption of findity for judgments that follow a trid on the
merits

When ajudgment, not intrindcaly interlocutory in character, is rendered and enteredina

case regularly set for a conventiond trid on the merits, no order for a separate trid of

issues having been entered pursuant to [our procedura rules] it will be presumed for

appeal purposes that the Court intended to, and did, dispose of al parties legdly before

it and of al issues made by the pleadings between such parties.

N. E. Indep. Sch. Dist. v. Aldridge, 400 S.\W.2d 893, 897 (Tex. 1966); see also John v. Marshall

Health Serv., Inc., 58 SW.3d 738, 740 (Tex. 2001); Lehmann v. Har-Con Corp., 39 SW.3d 191,
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198 (Tex. 2001). If ajudgment actudly disposes of every issue in acase, then it isnot interlocutory Smply
because it does not include one of the parties. See Lehmann, 39 SW.3d at 200; see also Trammel v.
Rosen, 157 SW. 1161, 1162 (Tex. 1913) (if ajudgment implicitly, but necessarily, disposes of dl dams
it is presumed find).

We recently affirmed the findity presumptionfor judgments rendered after afull tria onthe merits.
John, 58 SW.3d at 740. In John, after the jury failed to reach averdict, the trid court granted certain
defendants motionfor directed verdict and rendered ajudgment Sating that John take nothing from those
defendants. Thejudgment did not namethree other defendants, who did not participatein thetrial because
John had negotiated a preliminary settlement with them. Id. a 739. We held that, dthough the judgment
did not expresdy dispose of dl parties, the findity presumption gpplied to dl parties, including the
defendants the judgment did not name. 1d. at 740. In conduding the findity presumption was “entirely
gopropriate,” we rdied on severd factors, including John's not moving for separate trids, proceeding to
trid againg certain defendants only, and fallingto move for an agreed judgment or adismissd of hisdams
agang the defendants with whom he was settling. Moreover, we determined “thereis nothing to indicate
that the tria court did not intend the judgment to findly dispose of the entire case” 1d. a 740; see also
Aldridge, 400 SW.2d at 897-98.

Here, asin John, thereisnothing to indicate that the trid court did not intend to findly dispose of
the entirecase. See John, 58 SW.3d at 740. Preissdid not request, and the tria court did not enter, any
ordersfor aseparatetrid aganst CTKA. Seeid. at 740; Aldridge, 400 SW.2d at 897. Moreover, the

trid court did not submit CTK A’ sliahilityto the jury. Infact, Preissdid not request thetrid court to submit
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ajury question on CTKA's lidaility. And Preiss did not object to the charge submitted. Therefore, we
likewise conclude the finality presumption is “entirdly gppropriate’ here.  John, 58 SW.3d at 740.

Accordingly, we conclude thet the trid court’ sorigind judgment, rendered on August 29, 2000, wasfind.

B. AMENDED M OTION FOR NEW TRIAL

We now consider whether Preiss' s amended new trial motion, filed more thanthirty days after the
trid court sgned the August 29, 2000 judgment, wastimely. Preiss argues that, even if we conclude the
August 29, 2000 judgment was find, the amended motion for new trid was rendered timdy whenthe trid
court granted Preissleave to filethe motion, heard arguments, and ruled on the amended new trid motion.
Thus, according to Preiss, the court of appeals properly considered whether the tria court abused its
discretion by denying the amended motion. We disagree.

A party may filean amended motion for new trid without leave of court before any earlier motion
for new trid isoverruled and within thirty days after the judgment. Tex. R. Civ. P.329b(b). The court may
not enlarge the period for taking any action under the rules relaing to new trias except asthe rulesdlow.
Tex. R Civ.P. 5.

Nothing in the express language of Rule 329b or Rule 5 suggests that a party receives gppdlate
review of atrid court’ sdecisionto deny an untimely amended mation for new trid Smply becausethetrid
court grantsa party leave to file the untimey amended motion. Rather, Rule 329b(b) merely dlowsaparty
to filean amended motionwithout the trid court’s permission so long asthe tria court hasnot yet ruled on

an ealier new tria motion, and the party files the amended motion within thirty days after the trid court
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ggnsthejudgment. Tex. R. Civ. P. 3290b(b). If aparty timely filesamotionfor new trid, the trid court’s
plenary power extends an additiond thirty days after the motion isoverruled. During thet time, the court
may grant anew trid, or vacate, modify, correct or reform the judgment. Tex. R. Civ. P. 329b(e). And
Rule 5 prohibitsatrid court from enlarging the period for taking any action under the rulesrdaing to new
trids. Tex. R. Civ. P. 5.

Read together, Rules 5, 329b(b) and 329b(e) demondtrate that an amended motion for new trid
filed more than thirty days after the trid court Sgnsafind judgment isuntimely. Thetrid court’sinherent
power does not dlow atrid court to disregard the plain language of Rule 5 and enlarge the time for filing
new trid motions. A.F. Jones & Sonsv. Republic Supply Co., 246 SW.2d 853, 854 (Tex. 1952). A
trial court’s order overruling an untimely new trid motion cannot be the basis of appdlate review, even if
the trid court actswithinitsplenary power period. Thomasv. Davis, 553 SW.2d 624, 626 (Tex. 1977).
But, the trid court may, at itsdiscretion, congder the grounds raised in anuntimey motionand grant anew
trid under its inherent authority before the court loses plenary power. Jackson v. Van Winkle, 660
S.W.2d 807, 808 (Tex. 1983).

To summarize the purpose of an untimely motion or amended motion for new trid:

If the trid court ignores the tardy motion, it is ineffectua for any purpose. The court,

however, may look to the mation for guidance in the exercise of its inherent power and

acting before its plenary power has expired, may grant anew trid; but if the court denies

a new trid, the belated motion is a nullity and supplies no basis for consideration upon

gpped of grounds which were required to be set forth in atimely maotion.

Kalteyer, 837 SW.2d at 851 (citing 4 McDONALD, TEXAS CiviL PRACTICEIN DISTRICT AND COUNTY

CouRTs 818.06.02 (Frank W. Elliott ed., rev. ed. 1984)).
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Here, Praissfiled the amended motion for new trid thirty-five days after the trid court Sgned the
origina judgment. We have concluded thet this judgment wasfind for purposes of gpped. Accordingly,
Preiss samended motionfor new trid was untimely. See Tex. R. Civ. P. 329b(b). Theuntimey motion’'s
only purpose was to guide the trid court in the exercise of its inherent authority, and it is a nullity for
purposes of preserving issues for gppdlate review. See Kalteyer, 837 SW.2d at 851. The court of
appeals, therefore, erred inreviewing Preiss s contentionthat the trid court abused itsdiscretionindenying
the amended motionfor new tria and reverang the tria court’ sjudgment based onthe juror disqudification
issue raised for the first timein that motion.

We acknowledge that in Jackson, decided under the prior version of Rule 329b, we alowed
appd latereview of issuesrai sedinan untimdy motionand amended motionfor new trid after the trid court
considered the merits of the untimely motions and denied the motions before its plenary power expired.
Jackson, 660 S.W.2d at 808. However, to givefull effect to our procedurd rulesthat limit thetimetofile
new trial motions, today we hold that an untimely amended motion for new trial does not preserve issues
for appellatereview, evenif the trid court considers and denies the untimdy motionwithinits plenary power
period. We overrule Jackson only to the extent that it alows appellate review of atrid court’'s decison
to deny an untimely new triad motion.

[11. CONCLUSION

In sum, because the trid court’s origind judgment followed a trid on the merits and was not

intringcdly interlocutory incharacter, it is presumed find. Consequently, Preiss samended motion for new

trid filed morethan thirty days after the trid court sgned the judgment is untimely, and the court of appeals
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should not have considered whether the trid court abused itsdiscretionindenyingit. Accordingly, without
hearing oral argument, we reverse the court of appeds judgment and render judgment that Preiss take

nothing. See Tex. R. App. P. 59.1, 60.2(c).

Michad H. Schneider
Judtice

Opinion ddivered: June 12, 2003



