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JusTicE ENocH, joined by JusTicE O'NEILL and JUSTICE SCHNEIDER, dissenting to the
improvident grant.

The generd rulein Texasisthat causes of actionarefredy assignable! Exceptionsto thisrule are
based on public policy concerns that, necessarily, must be narrowly drcumscribed.? Because the
assgnment in this case does not fdl within any previoudy-articulated exception to the generd rule, the
Court performs adisservice by refusing to explain what other policy it gpparently concludesisat work that
precludes the origind plaintiff in this case, Bridgepoint Condominiums, from fredy assgning its dams to
Globd Drywdl, one of the three origind defendants. | therefore respectfully dissent to the denid of this

petition asimprovidently granted.

! state Farm Fire & Cas. Co. v. Gandy, 925 S.W.2d 696, 707 (Tex. 1996).

2See, e.g., id. at 705-11; RESTATEMENT (SECOND) OF CONTRACTS § 317(2)(b) (1981).



The ample questionis whether Bridgepoint’ sassgnment of itsdamsto Globa wasaMary Carter
agreement prohibited by Elbaor v. Smith,® or an assignment to a joint tortfeasor prohibited by
International Proteins Corp. v. Ralston-Purina Co.* The court of appeds concluded that the
assignment was both and reversed the trid court’s judgment in Globd’ sfavor.®> But the court of appeds
erred.

A Mary Carter agreement arises “when the seitling defendant retains a financid stake in the
plantiff's recovery and remains a party at the tria of the case.”® As we explained, a Mary Carter
agreement exigs“whenthe plantiff entersinto a settlement agreement with one defendant and goesto trid
agang the remaining defendant(s). The settling defendant, who remains a party, guarantees the plaintiff a
minimum payment, which may be offset in whole or in part by an excess judgment recovered at trid.”’

The principa objection to Mary Carter agreementsis thet they “adlow plaintiffs to buy support for
their case.”® That's because the sattling defendant not only is often contractualy required to participate in
the prosecution of the plantiff's dams againg the remaining defendants, though ostensibly ill a co-

defendant, but aso the settling defendant has a monetary incentive to ensure that the plaintiff succeedsin
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obtaining asizable recovery.® In point of fact, such agreements present a“sham of adversity between the
plaintiff and one co-defendant, while these parties are actudly alied for the purpose of securing a
substantial judgment for the plaintiff and, in some cases, exoneration for the settling defendant.”°

Here unlike the Mary Carter circumstance, the plantiff, Bridgepoint, assgned all its causes of
action againg the non-settling defendants to Global, not just part. Furthermore, it was the plaintiff,
Bridgepoint, that actudly paid for the settlement — $100,000 to Globa. And athough Bridgepoint
remained in the caseasanomind plaintiff, our concernabout Mary Carter agreementsis over whether the
defendant, not the plaintiff, remainsinthe case. Asfor Globd, the defendant, it redigned itsdf beforetria
asaco-plaintiff. Finaly, though Bridgepoint agreed with Globd to provide its employeesto testify inthe
litigetion, Bridgepoint retained no financid stake in the outcome of the trid. Thus, it had no financia
incentive to aid Global inrecovering alarge judgment. Bottomline, therewasno “shamof adversity.” The
jury was aware that Globd had afinancid interest in holding the other two defendants liable, and it could
assess Globd’ s testimony accordingly. Clearly, the Bridgepoint-Globa assignment does not meet the
definition of aMary Carter agreement, nor doesit implicate the concerns articulated in Elbaor.

Regarding our decisionininter national Proteins,™ we expressed no public policy that voidsthis

assgnment. In International Proteins, we relied on our earlier decison in Beech Aircraft Corp. v.

°1d.

191d. (quoting June F. Entman, Mary Carter Agreements: An Assessment of Attempted Solutions, 38 U. FLA.
L. ReEv. 521, 574 (1986)).
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Jinkins'? to hold that a joint tortfeasor cannot take an assignment of a plaintiff’s claim as part of a
settlement agreement with the plaintiff and then prosecute that daim againgt a joint tortfeasor.'® Our
rationale was that such an arrangement does indirectly that which cannot be done directly — improperly
presarve contribution rights against non-settling joint tortfeasors.™

Reying on Jinkins, we noted that a settling defendant could settle only its proportionate share of
acommonliability; it could not assert adamfor contributionat common law or by statute, and it could not
recover contributionsmply by purchasing the plaintiff’s entire cause of action.*® Thus, we concluded, “it
iscontrary to public policy to permit ajoint tortfeasor the right to purchase a cause of actionfroma plantiff
to whose injury the tortfeasor contributed.”*®

In this case, the court of appeals recognized that Globa was not ajoint tortfeasor. The court of
gpped s neverthdess concluded that the rule in International Proteins applied to “joint wrongdoers’ and
thus voided the assignment.!” But before this court of appeds opinion, no Texas court has held that being
a “joint wrongdoer,” as opposed to a joint tortfeasor, is sufficient to invoke the rule in International

Proteins. And assuming International Proteins meant what it said—that a joint tortfeasor cannot

12739 S\W.2d 19 (Tex. 1987).

B nt’'l Proteins Corp., 744 S.\W.2d at 934.
4.

55 4.

4.

747 SW.3d at 32.



purchase acause of actionfrom a plaintiff to whose injury the tortfeasor contributed—thét is not the case
here. Asthe court of appeals recognized, Globa wasnot ajoint tortfeasor.’® Thus the assignment could
not conditute an attempt by Global to recover contribution'® from jaint tortfeasors. The assignment
therefore does not fal within International Proteins’ prohibition.

The Bridgepoint-Global assgnment is neither a prohibited Mary Carter agreement nor animproper
preservation of contribution rights—the only grounds on which the court of appedls invalidated the
assgnment. Y et this Court, having granted the petition for review, now decidesto deny review, effectively
leaving this type of assgnment void without anexplanation. It hasan obligation to explain what other public
policy it now relies on to restrict the free assignability of dams. Surdly the Court hasabetter reasonthan
amply that it does't like the assgnment in this case. Becausetheassgnment isnot void under the policies
thus far articulated, | respectfully dissent.

Opinion delivered: February 27, 2003

Craig T. Enoch
Judtice

18 Seeid.

1% See BLACK’S LAW DICTIONARY 329 (7th ed.); see also Gen. Motors Corp. v. Simmons, 558 S.W.2d 855, 859
(Tex. 1977); TEX. CIV. PRAC. & REM. CODE § 33.015.



