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Justice HecHT delivered the opinion of the Court, in which CHIEF JUSTICE PHILLIPS, JUSTICE

EnocH, JusTiceOWEN, JusTICEO’ NEILL, JUSTICEJEFFERSON, JUSTICE SCHNEIDER, and JUSTICE SMITH

Justice WAINWRIGHT did not participate in the decison.

To regulate oil and gas production, the Railroad Commission of Texas has adopted generd rules

applicable throughout the State,* but because these generd rules cannot adequately address the widdly
varying conditions found in the thousands of ail and gas reservoirs in Texas, the Commisson may issue

orderswith detailed regulations for a specific field, which the Commisson calsfidd rules. Indetermining

! See 16 TEX. ADMIN. CODE ch. 3 (2002).



fidd rules, the Commisson has higoricdly followed the procedures used for adjudication rather than for
rulemeking. Under the Administrative Procedure Act,? judiciad review of adjudicated decisions is more
limited in timing and scope than judicia review of rules. The question before usiswhether fidd rules are
subject to review asrules. Thetria court thought not, but adivided court of appedsdisagreed.> We agree
with the trial court and consequently reverse and remand the case to the court of appesals for further
proceedings.
I

The discovery gaswell in the Panhandle Feld — the Canadian River Gas Company Masterson
No. 1 well in Potter County — was completed in 1918 to little ddight because there was then, and for
many years afterward, no sgnificant market for gas. On the other hand, the 1921 completion of the
discovery oil well in the field — the Gulf Production Company S. B. Burnett No. 2 wel in Carson County
— et off massive drilling and production throughout the area. 1t was customary at the time for all wels
to be completed and the casing perforated both in lower il horizons and higher gas horizons so that gas
and oil were produced together. The so-called “wet” or casinghead gas from the well was processed to
remove whatever liquid condensate or “natural gasoling’ could be extracted under pressure, and the
remaining “dry” gas— some 90% of the volume — was vented or flared. The gaslost by thislamentable

practice could reach, by one 1934 estimate, 1 billion cubic feet per day. In 1935, the Legidature

2TEX. Gov'T CODE §§ 2001.001-.902.

335 S.W.3d 34 (Tex. App.—Austin 1999).



prohibited such wasteful operations.* About the same time, the Commission began issuing a series of
orders adopting fidd rules to regulate the productionof ail and gasinthe Panhandle Field, and specificdly,
to prohibit perforating oil well casing in higher gas strata so as to produce gas and oil together.

By 1986, the Panhandle Field had been divided into thirteen separately designated fidds (severa
amply on county lines) together containing 10,796 producing ol wells and 3,510 producing gas wells.
From information the Commission had obtained and from operators requests for clarification of the field
rules, the Commission had grown concerned about persisting “high-perforation” practices’ aswell asthe
adequacy of the fidd rules in other respects. Accordingly, in January 1986 the Commission initiated
Docket No. 10-87,017 by natifying dl operators in the Panhandle Fields, aswell asdl other interested
persons and the public, that it would hold a hearing to consder consolideting the filds and changing the
fidd rules. The Commisson’s notice st out possible changesinthe rules but warned that it would adopt
“such rules, regulations, and orders asin its judgment the evidence presented may justify and such rules,
regulaions and orders may differ fromthose goecificaly proposed or mentioned inthisnotice.” Operators
were “urged to present data and opinions’ and admonished to conduct any necessary discovery diligently.
The notice scheduled a prehearing conferencefor the purpose of organizingthe participants and determining

when and how the trid-type hearing would be conducted. The hearing began in January 1987, and in

4 Act of April 30,1935, 44th Leg., R.S.,ch. 120, § 1, 1935 Tex. Gen. Laws 318, 318-319 (“Declaration of policy: In
recognition of past, present,and imminent evils occurringin the production and use of natural gas, as aresult of waste
inthe production and usethereof in the absence of correlative opportunities of owners of gasin a common reservoirto
produce and use the same, this law in enacted for the protection of public and private interests against such evils by
prohibiting waste and compelling ratable production.”).

5Seealso Amarillo Oil Co. v. Energy-Agri Prods., Inc., 794 S.W.2d 20, 27 n.6 (Tex. 1990) (observing that “[o]il
operators have been shooting perforations in the well casings into the gas formations, higher up the hole”).
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March 1989 the Commissionissued itsfind order, adopting findings and conclusions and changing the fidd
rules. In part, the new rules changed completion requirements, well spacing, and alowable production.
Severa parties sought review of the order in district court, but that case wasdismissed in January 1990.°

The notice, hearing, order, and apped werein dl respectstypica of the adjudicative — what the
APA cdls“contested casg” — procedures the Commission has long followed in determining field rules.”
Such proceedings can be initiated by anoperator or by the Commission.? Noticeisgiven, usudly by mail,
to al operatorsin the field and other persons whose rights could be affected. Personswith a*“judticiable
or administratively cognizable interest” may intervene.® The hearing is conducted likeatria, with witnesses
giving sworn tesimony subject to cross-examination and a verbatim record kept.'® According to the
Commission, the evidence regarding the nature of a particular reservoir and the productionfromit is often
very technical and complex. The hearing resultsin an order detailing regulations gpplicable to the specific
area, which may differ from statewide regulaions. Partiescanseek judicid review as with any contested

case decison. Persons affected by field rules may seek exceptions from the Commission based on

6 Texaco, Inc. v. Railroad Comm'n, No. 465,642 (Consolidated) (53rd Dist. Ct., Travis County, Tex., Jan. 26,
1990).

7 See Joe Greenhill & Robert C. McGinnis, Practice and Procedure in Oil and GasHearings in Texas, 18 Sw.
L.J. 406, 407-408 (1964).

8 3 ERNEST E. SMITH & JACQUELINE LANG W EAVER, TEXAS LAW OF OIL AND GAS § 15.3, at 214 (1997).
9 See 16 TEX. A DMIN. CODE § 1.64(a) (2002).

10 SmITH, supra note 8, § 15.3, at 214.



individud crcumgances, and of course when Stuaionsin afidd change, the Commisson may revigt the
fied rulesasit did here.

WBD Oil & Gas Co. and WBD Oil & Gas Co., Inc. (together, “WBD”) have forty margind ol
wells and one gas well in the Panhandle Fiddsand therefore received the Commisson‘ snotice of Docket
No. 10-87,017, but decided not to participate in the hearing. WBD aso received a copy of the
Commission’s find order but did not attempt to join in the gpped to the district court. In June 1995,
however, WBD sued the Commission, chdlenging the vdidity and gpplicability of the 1989 field rules.
WBD complained that the Commission should not be permitted to change completion requirements for
exigingwdls. 1n essence, WBD assarted that the Commission had, in WBD’ swords, “ deprived them of
property without due process, and uncongtitutiondly interfered withvested rightsthrough animpermissble
retroactive applicationof agency rulesor ordersthat were adopted ina contested case proceeding inwhich
WBDwasnot aparty.” WBD dleged violaionsof severd provisonsof the state and federd congtitutions.
Asgrounds for thetrid court’ sjurisdiction, WBD asserted section 2001.038 of the APA, ! the Uniform
Declaratory Judgments Act,'? section 85.241 of the Texas Natural Resources Code, section 1983 of title
42 of the United StatesCode, the Texas Condtitution, and the United States Congtitution. The Commission

filed a plea to the jurisdiction, arguing that WBD was improperly attempting to circumvent the APA’s

" TEX. Gov'T CODE § 2001.038.

2 TEx. CIv. PRAC. & REM. CODE 8§ 37.001-.011.



requirementsfor obtaining judicid review of aCommissionorder. Severd operatorsintervened in support
of the Commission’s position.®* Thetria court sustained the Commission’s plea and dismissed the case.
A divided court of gppedls reversed,'* holding that the trial court had jurisdiction under section
2001.038(a) of the APA, which dates:
The vdidity or gpplicability of arule. . . may be determined in an action for declaratory
judgment if it is dleged that the rule or itsthreatened applicationinterferes with or impairs,
or threatens to interfere with or impair, alegd right or privilege of the plaintiff.™
The APA defines“rule’ as“a state agency satement of generd goplicabilitythat . . . implements, interprets,
or prescribeslaw or policy . . .."*® A figld rule, the court concluded, fits this definition: it is dearly agtate
agency satement that prescribeslaw or policy, and itis generdly applicable, though not statewide, because
it gppliesto an open class of persons rather than spedific individuas, is prospective, and affects individua
rights only in subsequent enforcement proceedings.!” The court rejected the argument that because field
rules are determined using contested case procedures, they are contested case decisions that may be

appealed under APA sections 2001.171-.202 and not rules that may be challenged in a declaratory

judgment actionunder section 2001.038.% The court reasoned that the nature of neither the Commission

18 Anadarko Petroleum Corp.; MidCon Gas Services Corp.; Natural Gas Pipeline Company of America; Midgard
Energy Company; and Conoco Inc.

1435 S.w.3d 34.

15 TEX. GOVT. CODE § 2001.038(a).
16| d. § 2001.003(6).

1735 S.\W.3d at 40-43.

181d. at 43-46.



proceeding nor itsdecisionisdictated by the procedures followed, regardless of whether those procedures
are mandated by law or are within the Commission’s discretion'® — in other words, a rule is a rule,
whether itisthe product of aninformationd notice-and-comment rulemaking hearing or an adversarid trid-
type contested case hearing. Besides, the court explained, field rules are not adjudications because their
determinationisinherently legidative rather than adjudicative® and therefore the proceeding to determine
themisnot a contested case, defined by the APA to be “aproceeding . . . inwhichthe legd rights, duties,
or privileges of a party are to be determined by a state agency after an opportunity for adjudicative
hearing.”?* Thus, the court concluded, the tria court had jurisdiction of WBD’s claims under section
2001.038. Those claims, the court stated, were a direct attack on the field rules rather than an
impermissible collaterd attack?? and were not within the Commission’s primary jurisdiction.?® “We can
think of no reason,” the court said, “why the legidature would have wanted rules adopted [with contested
case] proceduresto be immune fromchallenge under APA § 2001.038.”%* Having reached thisconclusion,

the court did not consider WBD' s other jurisdictional arguments.

®d.

0|d. at 43-45.

2L TEX. GOV’ T CODE § 2001.003(1).
2235 S.\W.3d at 46.

2 |d. at 46-47.

21d. at 45.



| ndissent, Justice Powers argued that the court’ s“ abstract and lexica” 2 constructionof the APA’s
definition of “rule’ was so broad asto include every generdly gpplicable statement of policy an agency
might make, however informally, subjecting dl such statements not only to unlimited attack in judicid
proceedings but soto dl of the APA’s procedural requirements for rulemaking, resulting in “absurd and
parayzing consequences’.? The court's analysis, he noted, could not be limited to the adoption of field
rulesor evento dl Railroad Commission proceedings, as a congtruction of the APA, it gpplied withequal
forceto dl agency proceedings. Beyond these pragmatic difficulties, Justice Powers argued, the court’s
holding ignored the APA’s fundamentd, functiond, procedural dichotomy between rulemaking and
contested case decison-making and the judicid review appropriate for each. “‘A rule’” he contended,
quoting Professor Davis's commentary on administrative law, “‘is the product of rulemaking, and
rulemaking isthe part of the administrative process that resemblesa legidature’ senactment of agtatute.’”?’
InJustice Powers' view, the nature of the proceeding determines whether adecisonisarule. TheAPA's
definitionof “rule’ ingenerd terms, Justice Powers argued, is meant to discourage agenciesfromattempting
to drcumvent the Act’s notice-and-comment procedures when they should goply, not to mandate ther
application universdly.?® The contested case procedures the Commission used to determine field rules,

Jugtice Powers observed, not only provided interested persons with adequate process but guaranteed due

% |d. at 49 (Powers, J., dissenting).
%|d. at 52.

271d. at 51 (quoting KENNETH CULP DAVIS, ADMINISTRATIVE LAW § 5.01, at 123 (1972)) (emphasis added in
opinion).

%21d. at 50-51.



process when rulemaking procedures would not.? Accordingly, he concluded, the appropriate judicial
review of field ruleswas by gpped aswith other contested case decisions, not by declaratory judgment
action dlowed for rules chdlenges.

Onrehearing, Justice Kidd added a brief concurring opinionatempting to “harmonize’ the court’s
opinionand Justice Powers’ dissent. In Justice Kidd' s view, “[t]he Railroad Commission, inpropounding
fidd rules, employs a hybrid procedure which blends both legidative rulemaking and contested-case
proceduresinto one docket.”*° Inthiscircumstance, which he regarded as entirdly unique, field rulescould
be challenged under section 2001.038.3

The Commission and two intervenors in the tria court® petitioned for review. They and severa
amidi curiae® argue that the court of appeals’ decision opens long-settled fidd rules to new attacks and
poses a serious threat to the process the Commission has used for decades to determine fidd rules. In
addition, the Public Utilities Commissionas amicus curiae has expressed concernthat the court of appea s
congruction of the APA will adversdly affect it and other agencies. We granted the petitions for review

to address these issues.®

#1d. at 52.

%1d. at 48 (Kidd, J., concurring).

4.

%2 Conoco, Inc. and Anadarko Petroleum Corp.

% Coghlan, Crowson, Fitzpatrick, Westbrook & Worthington; Goldston Qil Corp.; Phillips Petroleum Co.;
Pioneer Natural Resources USA, Inc.; Scott, Douglass & McConnico; Texas Oil & Gas Association.

34 44 Tex. Sup. Ct. J. 1170 (Sept. 20, 2001).



[

We are not concerned here with whether the Commission’ slong-standing practice of determining
fied rules using contested case procedures rather than rulemaking procedures is an appropriate exercise
of the discretion that we have said it possesses generdly to choose between the two.*® The court of
appedls indicated,® and WBD concedes, that the use of contested case proceduresis proper and maybe
evennecessary to fully protect the rights of everyone affected. Theissuewe haveto decideiswhether fidd
rules, having been determined under contested case procedures, may nevertheless be judicidly reviewed
as rules under section 2001.038 of the APA rather than as contested case decisions. Theissueis not, of
course, merely one of homenclature; denominating reservoir-specific regulations “fidd rules’, as opposed
to “fidd regulations’ or “fidd orders’, does not make them “rules’ within the meaning of the APA. Use
of theterm“fidd rules’ predates the APA’ s first predecessor in 1975% by decades. Nor dowethink that
the issue can beresolved by focusing on asingle provison of the APA — its definition of “rule’ — to the
digtortion of the Act asawhole. Accordingly, we begin with an overview of the APA’ sprovisonsto set
the context in which individua provisons must be construed.

The APA providestwo modes of judicid review — one for contested case decisons and the other

for rules— that are sgnificantly different. Judicid review of contested case decisonsisfar more limited.

% See Railroad Comm' nv.Lone Star Gas, 844 S.W.2d 679, 689 (Tex. 1992) (observing that the Commission may
exercise “informed discretion” in deciding to promulgate rules rather than determine issues in contested cases).

%35 S.W.3d at 45.
37 Act of April 8, 1975, 64th Leg., R.S., ch. 61, 1975 Tex. Gen. Laws 136.
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To obtain suchreview, an aggrieved person must move for renearing (except in certain cases),*® must have
exhausted all other administrative remedies available* and must file a petition with the court within thirty
days of the decision.*® A personseeking judicia review of arule need not do any of thesethings. Theonly
time limitationonjudicia review of arule isthat a proceeding to contest compliance with certain procedural
requirements must be initiated withintwo years of the rule’ s effective date** Otherwise, judicid review of
arule may be sought at any time. The scope of review of a contested case decisonvariesfromstatuteto

Statute;* sometimes a court must try the issue de novo,® but far more often it is limited to determining

% TEX. Gov’' T CODE § 2001.145(a) (“A timely motion for rehearing is a prerequisite to an appeal in a contested
caseexcept that amotion for rehearing of adecision or orderthat isfinalunder Section 2001.144(a)(3) [involving imminent
peril to the public health, safety, or welfare] or (4) [by agreement of the parties] is not a prerequisite for appeal.”).

%91d.§2001.171 (“ A person who has exhausted all administrative remedies available within a state agency and
who is aggrieved by afinal decision in a contested caseis entitled to judicial review under this chapter.”).

“1d. §2001.176(a) (“A person initiatesjudicial review in a contested case by filing apetition not laterthan the
30th day after the date on which the decision that is the subject of complaint is final and appealable.”).

“11d. 8§ 2001.035(b) (“ A person mustinitiateaproceeding to contestarule on theground of noncompliancewith
the procedural requirements of [specified sections] not later than the second anniversary of the effective date of the
rule.”).

42|d. §2001.172 (“ The scope of judicial review of astate agency decisionin a contested case is as provided by
the law under which review is sought.”).

“31d. §2001.173(a) (“If the manner of review authorized by law for the decision in a contested case that is the
subject of complaint is by trial de novo, thereviewing court shall try eachissue of fact and law in the manner that applies
to othercivil suitsinthis state as though there had not been an intervening agency action or decision but may not admit
in evidencethe fact of prior state agency action orthe nature of that action except to the limited extent necessary to show
compliance with statutory provisions that vest jurisdiction in the court.”).

11



whether the agency decision was supported by substantial evidence® The APA does not restrict the
scope of judicia review of rules but says only:

The vdidity or gpplicability of arule. . . may be determined in an action for declaratory

judgment if it isalleged that the rule or its threatened application interferes with or impairs,

or threatens to interfere with or impair, alegd right or privilege of the plaintiff.*

No standard of review is prescribed. The Satute adds that plaintiff need not have chalenged the rule
before the agency.*® Judicia review of rulesisthus largely unlimited in time and scope.

The differences in these two modes of judicia review do not derive from distinctions between
decisons qua decisons and rulesqua rules unrelated to the procedures that produce them. Both decisons
and rules have the force of law, and while it may often be true that a contested case decision affects only
the rdatively few parties actudly involved in the casewhile arule may have a much broader effect, thet is

not necessarily so. Some cases, like this one, affect alarge number of persons, more than some rules.

Moreover, to the extent that a contested case decision has precedential vaue for amilar cases, its effect

4|d. §2001.174 (“If the law authorizes review of adecision in acontested caseunder the substantial evidence
rule or if the law does not define the scope of judicial review, a court may not substitute its judgment for the judgment
of the state agency on the weight of the evidence on questions committed to agency discretion but: (1) may affirm the
agency decisioninwhole orin part; and (2) shall reverse or remand the case for further proceedings if substantial rights
of the appellant have been prejudiced becausethe administrative findings, inferences, conclusions, or decisionsare: (A)
inviolation of aconstitutional or statutory provision; (B) in excessof the agency's statutory authority; (C) madethrough
unlawful procedure; (D) affected by other error of law; (E) not reasonably supported by substantial evidence considering
the reliable and probative evidence in the record as awhole; or (F) arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.”).

% dl. § 2001.038(a).

4 1d. § 2001.038(d) (“A court may render a declaratory judgment without regard to whether the plaintiff
requested the state agency to rule on the validity or applicability of the rulein question.”).

12



may be amilar to arule's. The proper mode of judicia review is smply not based on the number of
persons affected.
But different methods of judicid review can be judtified by the profound procedural differences

between contested case proceedings and rulemaking proceedings. 1n rulemaking proceedings:

notice of a proposed rule must be published in the Texas Register;*’

. the agency mugt “give dl interested persons a reasonable opportunity to submit data, views, or
arguments, ordly or in writing”;*8

. interested persons are not entitled to compel evidence or take discovery;

. the agency need not conduct a hearing unless requested by at least twenty-five persons, an
association with at least twenty-five members, or the government;*

. no rules of evidence apply;
. persons supplying information need not testify under oath;
. interested persons are not entitled to cross-examingtion,

. the agency may conault informally with interested persons and gppoint a committee of expertsto
provide advice™

471d. § 2001.023(b) (“A state agency shall file notice of the proposed rule with the secretary of state for
publication in the Texas Register in the manner prescribed by Chapter 2002.").

“8|d. § 2001.029(a).

4 1d. § 2001.029(b) (“A state agency shall grant an opportunity for a public hearing before it adopts a
substantive ruleif apublic hearing is requested by: (1) at least 25 persons; (2) a governmental subdivision or agency;
or (3) an association having at least 25 members.”).

%0'1d. § 2001.031(a)-(b) (“(a) A state agency may use an informal conference or consultation to obtain the

opinionsand adviceof interested persons about contemplated rulemaking. (b)A stateagency may appoint committees
of experts orinterested personsor representatives of the public to advisethe agency about contemplated rulemaking.”).

13



. aproposed rule must be reviewed by a committee in each House of the Legidature™

. the agency, if requested, must give “a concise statement of the principa reasons for and againgt”
the adoption of the rule;® and
. thereis no record of the proceedings.

By contrast, in a contested case:

. notice must be given to each party;>

. only parties are entitled to present evidence and argument;>

. the agency and parties may subpoena evidence and take discovery;>
. each party is entitled to an opportunity for hearing;

. the rules of evidence apply generdly;®’

1 1d. § 2001.032 (“Each house of the legislature by rule shall establish a process under which the presiding
officer of each house refers each proposed state agency rule to the appropriate standing committee for review before
theruleisadopted. . ..").

52 |d. § 2001.030 (“On adoption of arule, a state agency, if requested to do so by an interested person either

before adoption or not later than the 30th day after the date of adoption, shall i ssue aconcisestatement of the principal
reasons for and against its adoption. The agency shall include in the statement its reasons for overruling the
considerations urged against adoption.”).

%8 |d. § 2001.051 (“In acontested case, each party is entitled to an opportunity: (1) for hearing after reasonable
notice of not less than 10 days; and (2) to respond and to present evidence and argument on each issueinvolvedinthe
case.”).

*d.

% |d. 88§ 2001.089-.103.

% d. § 2001.051.

5" 1d. § 2001.081 (“Therules of evidence as applied in anonjury civil casein adistrict court of this state shall
apply to a contested case except that evidence inadmissible under those rules may be admitted if the evidence is: (1)

necessary to ascertain facts not reasonably susceptible of proof under those rules; (2) not precluded by statute; and
(3) of atype on which areasonably prudent person commonly reliesin the conduct of the person's affairs.”).

14



. witnesses are sworn;

. parties are entitled to cross-examination; >

. the agency may generdly not engage in ex parte consultations;®

. aproposed decison is not reviewable by the Legidature;

. the agency must make findings of fact and conclusions of law, whether requested or not;®* and

. arecord must be made of the proceedings.®?

%8|d.§2001.088 (“A state agency may swear witnesses and take their testimony under oath in connection with
acontested case held under this chapter.”).

% 1d. § 2001.087 (“In a contested case, a party may conduct cross-examination required for a full and true
disclosure of the facts.”).

1d. § 2001.061 (“(a) Unless required for the disposition of an ex parte matter authorized by law, amember or
employee of a state agency assigned to render a decision or to make findings of fact and conclusions of law in a
contested casemay not directly orindirectly communicatein connectionwith anissue of fact or law with astateagency,
person, party, or arepresentative of those entities, except on notice and opportunity for each party to participate. (b)
A state agency member may communicate ex parte with another member of the agency unless prohibited by other law.
(c) Under Section 2001.090, a member or employee of a state agency assigned to render a decision or to make findings
of fact and conclusions of law in a contested case may communicate ex parte with an agency employee who has not
participated in a hearing in the case forthe purposeof using the special skills or knowledge of the agency and its staff
in evaluating the evidence.”)

611d.§2001.141 (“ (a) A decision ororder that may become final under Section 2001.144 that is adverseto aparty
in a contested case must be in writing or stated in the record. (b) A decision that may become final under Section
2001.144 mustincludefindings of fact and conclusions of law, separately stated. (c) Findings of fact may bebased only
on the evidence and on matters that are officially noticed. (d) Findings of fact, if set forth in statutory language, must
be accompanied by a concise and explicit statement of the underlying facts supporting the findings. (e) If a party
submits under a state agency rule proposed findings of fact, the decision shall include a ruling on each proposed
finding.”).

62 |d. § 2001.060 (“ Therecord in a contested case includes: (1) each pleading, motion, and intermediate ruling;
(2) evidence received or considered; (3) a statement of matters officially noticed; (4) questions and offers of proof,
objections, and rulingson them; (5) proposed findings and exceptions; (6) each decision, opinion, orreport by the officer
presiding at the hearing; and (7) all staff memorandaor datasubmitted to or considered by the hearing officer or members
of the agency who are involved in making the decision.”).

15



Fainly, rulemaking procedures maximize “public participationinthe rulemaking process,” astated purpose
of the APA,, % while contested case procedures limit participation to those directly affected by the dispute.
It makes perfect sense to dlow lessredtricted judicia review of rules. It may well be that the effect of a
rule cannot be fully appreciated except astime passes. To require review to beinitiated within thirty days,
or any comparably short time period, would impair the utility of rulesby forcing on thema permanence they
do not deserve. For contested cases, the Stuationis exactly opposite. Once an agency has resolved the
disputes among persons directly involved in a contested case, they have every reason to expect that any
further chadlenge will follow immediately and after that the decison will stand. To offer litigants no
assurance of findity in the circumstances presented isto make the digpute-resolution process meaningless
to them.

The court of apped's suggested that determining field rulesis a hybrid process,® but this cannot be
true. Contested case procedures and rulemaking procedures are mutualy exclusive: a rule cannot be
adopted without public input, and a contested case cannot be decided with it. A person is entitled to
provide rulemakers with data or opinions without being placed under oath; a person cannot tedtify ina
contested case except under oath. Parties to a contested case are entitled to a decison based on the
evidenceinthe record; there is no record inarulemaking proceeding. An agency proceeding to determine
fidd rules that bind persons who receive notice but do not actudly appear and participate is no less

adjudicative than isaclass action in court. In both ingtances, dl those whose rights will be affected must

5 1d. § 2001.001(2).

6435 S.W.3d at 43; id. at 48 (Kidd, J., concurring).
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be givennatice. Inarulemaking proceeding, blanket notice must be givento the public at large. Contested
case procedures and rulemaking procedures Smply cannot be mixed in one hybrid proceeding.

WBD argues, and the court of apped's hdd, that the Commission’ shearing onthe Panhandle Feld
ruleswas not acontested case as defined by the APA. We disagree. The APA definesa contested case
as“aproceeding. . . inwhichthe legd rights, duties, or privilegesof aparty are to be determined by a state
agency after an opportunity for adjudicative hearing.”® WBD argues, as the court of appeds did,?® that
the Panhandle Fidd rules hearing was not adjudicative because individud rights were not determined, but
this argument contradicts WBD’ sbasc complaint inthis case, whichisthat itsown rightshave been atered
by the decision in a proceeding in whichit did not participate. Contested case procedures were used,
incdluding giving notice to dl operators, so that production rights in the field could be determined. Likea
judgment in a class action, the Commisson’s decison adjudicated the rights of those who chose to
participate in the proceeding and al others smilarly Stuated — that is, other operators in the Panhandle
Fields. The court of appeals reasoned that the Panhandle Field rules were not “concretely operative’
againg any individua until the initiation of enforcement procesdings®” but under that view only the rights
of vidators would ever be determined. Certainly, the law is more “concretely operative’ when one is
standing in the dock, but one need not be indicted to notice the law’ s congtraints. Operators who chose

to comply with the field rules so had ther rights determined in the proceeding.

% TEX. Gov’ T CODE § 2001.003(1).
56 35 S.W.3d at 45.

571d. at 43.
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The maingtay of the court of appeals andyss and WBD’ s argument is that fidld rules come within
the APA’s definition of a rule, which is “a dtate agency statement of genera applicability that . . .
implements, interprets, or prescribes law or policy . . . ."® While this definitionmay be read abstractly to
encompass fidd rules, in the context of the APA as awhale it is clear that field rules are not rules of
“generd applicability” which must not be made without public comment but are an adjudication of the
individud interests principaly affected. One need only comparefidd rules detalling spacing and proration
requirements in a pecific reservoir and its own peculiar geologic formations with the Commission’'s
gatewide rules which govern the entire ail and gasindustry for the public good to see this difference. We
noted this difference in Railroad Commission v. Torch Operating Co., comparing temporary fidd rules
to statewide rules:

Temporary fidd rules are not adopted under the rulemaking provisons of the

Adminidrative Procedure Act. Instead, they are promulgated through the adjudication

provisons of the Act because these rules concern a pecific fidd and a specific group of

operators and do not affect the statewide il and gas industry as awhole.®®
By “generd gpplicability”, the APA definition references statementsthat affect the interest of the public at
large suchthat they cannot be giventhe effect of law without public input. The definition doesnot reference

gatements made in determining individud rights, evenif the number of individudsislarge and they can be

described as faling within adefined class.

68 TEX. GOV’ T CODE § 2001.003(6).

89912 SW.2d 790, 791 n.1 (Tex. 1995) (citing 3 ERNEST E. SMITH & JACQUELINE LANG W EAVER, TEXAS LAW OF
OIL AND GAS § 15.3, at 214-215 (1995)).
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Thus, as we read the APA, judicid review of orders adopting field rules should be the same asin
other contested case decisons. As a practica matter, such review affords the participants in the
proceeding ample opportunity to chalenge the Commission’ sdecisionbut aso providesfor the reasonable
findity necessary for conducting operations in the fidd. To alow field rules to be challenged in a
declaratory judgment action that can befiled at any time would deny them the certainty essentid to their
effectiveness. The court of gppeds wrote: “We can think of no reason why the legidature would have
wanted rules adopted [with contested case] procedures to be immune from chalenge under APA
§2001.038.”™ Thereasonto requirethat orders adopting field rulesbereviewed like other contested case
decisonsisto afford the certainty such decisons require aslong as circumstances are unchanged.

Accordingly, we conclude that Commission fidd rules adopted in a contested case like those
involved here cannot be challenged in a declaratory judgment action under section2001.038 of the APA.

M1

WBD argues that even if section 2001.038 would not otherwise apply, it should nevertheless be
permitted to sue under that statute because the notice it received was inadequate for a contested case
proceeding. According to the notice, participationinthe proceeding was only invited, not compelled, and
WBD was never formdly named as a party. But the notice was very cdear in warning that WBD' s rights
would be affected. WBD wasawarethat it could intervenein the proceeding and chose not to do so. Not

only did the Commission’s notice urge participation, it set out changes the Commission was congdering

035 S.W.3d at 45.
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making in the field rules and warned that other, different changes might also be made. Wethink thenotice
was sufficient for WBD to know that itsproductionrightsinthe Panhandle Fiddswereto be adjudicated.
Aswe have noted above, WBD asserts a number of other bases for jurisdictionof itsdamsinthe
digrict court, which the court of gppeds did not find it necessary to address. Although the parties have
devoted a portion of ther briefing in this Court to WBD’ s other jurisdictiond arguments, we believe they
should first be addressed by the court of appedls.
For these reasons, the judgment of the court of appeds is reversed and the case is remanded to

that court for further proceedings.

Nathan L. Hecht
Judtice
Opinion delivered: February 13, 2003
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