IN THE SUPREME COURT OF TEXAS

444444444444
No. 01-0784
444444444444

DALLAS COUNTY, TEXAS, PETITIONER

V.

SANDRA HALSEY, RESPONDENT
QAAAQAAQAQAQAQALAQAQAQA8A8 8484848484848 4844448444444 444
ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIFTH DISTRICT OF TEXAS

AA48448448488888484844444444484484848484848484844444444444444444444444

Argued on September 4, 2002

Justice HANKINSON delivered the opinion of the Court.

JusTtice ENocH did not participate in the decision.

In this cause, we decide whether a court reporter is absolutely immune from liability for errors
committed in the preparation of a reporter’ srecord. Petitioner Dallas County sued respondent Sandra
Hasey, a certified court reporter, to recover funds it pad her to prepare a reporter’ srecord of a trid.
Hasey moved for summary judgment, asserting the defense of judicid immunity, as derived from her role
as the officid court reporter. The tria court denied the motion. The court of appeals reversed and
rendered judgment for Halsey concluding that because “an officid court reporter functions as an integrd

part of thecourt . . . Hasey isentitled to summary judgment based on her affirmative defense of judicid



immunity.” 68 SW.3d 81, 86. We disagree with the court of appeals and hold that because court
reporters do not engage in adiscretionary function or exercise judgment comparable to that of a judge
while preparing a reporter’s record, they are not entitled to derived judicia immunity for that function.
Therefore, we reverse the judgment of the court of appeals and remand this causeto thetrid court for
further proceedings.

Ha sey wasthe officid court reporter for Ddlas County Crimind Digrict Court No. 3. The County
paid Halsey aregular salary for her servicesasacourt reporter. Aspart of her official duties, sherecorded
thetrid of the case State of Texasv. Darlie Lynn Routier. Hasey aso prepared the reporter’ s record
of the Routier trid upon Dalas County’s request. For preparing this record, Ddlas County paid Halsey
an additiona approximately $63,000 based on invoices she submitted. After Halsey prepared and filed
the Routier transcript, the County hired another court reporter to review her work. The second court
reporter later testified to finding approximately 18,000 errors in the 6,000 pages of the record.

Ddlas Countythensued Hal seyfor fraud, breachof contract, and violations of the Texas Deceptive
Trade Practices Act, and sought the returnof the $63,000. Halsey moved for summary judgment asserting
that as an officid court reporter, she was entitled to derived judicid immunity. Thetrid court denied the
moation, and she filed an interlocutory apped. See Tex. Civ. PRAC. & Rem. Cobe § 51.014(a)(5)
(permitting a person to appeal from an interlocutory order of a didtrict court that denies a motion for
summary judgment based on an assertion of immunity). The court of appeals reversed and rendered

judgment that Halsey was entitled to derived judicid immunity and that Dalas County take nothing. 68



SW.3d a 86. We granted Dallas County’s petition for review to determine whether the doctrine of
derived judicid immunity gppliesto Halsey's preparation of the reporter’ s record in the Routier case.
When entitled to the protection of derived judicid immunity, an officer of the court receives the
same immunity asajudge acting inhisor her officid judicid capacity — absolute immunity fromliability for
judicid acts performed within the scope of jurisdiction. Stump v. Sparkman, 435 U.S. 349, 356-57
(1978) (dtating that “[a] judge will not be deprived of immunity because the action he took wasin error,
was done mdicioudy, or was in excess of his authority; rather, he will be subject to liahility only when he
has acted in the * clear absence of dl jurisdiction.”” (quoting Bradley v. Fisher, 80 U.S. (13 Wall.) 335,
351 (1871))); Turner v. Pruitt, 342 SW.2d 422, 423 (Tex. 1961) (noting that in judicia proceedings
inwhichthe court has jurisdiction, ajudge isimmunefor hisor her actions). While protecting theindividua
judge, this policy likewise serves to protect the public “whose interest it is that the judges should be at
liberty to exercise ther functions with independence, and without fear of consequences.” Bradley v.
Fisher, 80 U.S. (13 Wadll.) 335, 349 n.16 (1871); see Delcourt v. Slverman, 919 SW.2d 777, 781
(Tex. App. — Houston [14th Dist.] 1996, writ denied). The policy reasons for judicid immunity are dso
implicated when a judge delegates or gppoints another person to perform services for the court or when
a person otherwise serves as an officer of the court. See Delcourt, 919 SW.2d at 782. In this
circumstance, the immunity attaching to the judge follows the delegation, appointment, or court
employment. See Clements v. Barnes, 834 SW.2d 45, 46 (Tex. 1992); City of Houston v. West
Capital Fin. Servs. Corp., 961 SW.2d 687, 689 (Tex. App. — Houston [1st Dist.] 1998, pet. dism'd

w.0,j.); Byrd v. Woodruff, 891 SW.2d 689, 707 (Tex. App. — Ddlas1994, writ dism'dby agr.). The
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person acting in such a capacity dso enjoys absolute immunity, known as derived judicid immunity. See
Clements, 834 SW.2d at 46; Delcourt, 919 SW.2d at 782.

Texas courts have recognized that derived judicid immunity applies in certain contexts. In
Clementsv. Barnes, 834 SW.2d 45, 46 (Tex. 1992), this Court granted derived judicid immunity to
court-gppointed bankruptcy trustees, concluding that they function as an “arm of the court,” and thus
protectionfromliability was appropriate. We did not, however, elaborate onor discusshow to determine
when a court officer is entitled to the benefits of derived judicid immunity.

InDelcourt v. Slverman, 919 SW.2d 777, 782 (Tex. App. — Houston[14th Dist.] 1996, writ
denied), the Fourteenth Court of Appedls followed the analysis of the federa courts and used the
“functiond gpproach” indetermining whether a party receivesthe benefit of derived judicid immunity. This
functiond approach|ooksto whether the person seeking immunity is intimately associated withthejudicid
process and if that person exercises discretionary judgment comparable to that of thejudge. 1d. (“[A]
party is entitled to absolute immunity when the party is acting as an integrd part of the judicid system or
an ‘arm of the court.’”).

Delcourt involved achild-custody dispute. After amother’ seffortsto modify custody of her child
proved unsuccesstul, she sued the court-appointed psychologist and the guardianad litemdleging that ther
participation in the trial gave riseto varioustort dams. The defendants answered that they were entitled
to derived judicid immunity. The tria court agreed and granted thelr summary-judgment motions. In

afirming the summary judgment onappeal, the court of appedl s first extended derived judicid immunity to



the psychologist who had been appointed under Texas Rule of Civil Procedure 167a(d)(1).! The court
of appedls reasoned that mental-hedlth professionals gppointed by the trid court to examine the child and
parentsinacustody proceeding are acting as afactfinder for the court. Delcourt, 919 SW.2d at 782-83.
Thus, “[t]he court rdlieson the professiona to provideinformationessentid to the decision-makingprocess.
Without the protection of absolute immunity, such professondswould be, a the very least, rductant to
accept these gppointments. Thiswould in turn inhibit judges from performing their duties” 1d. Because
the judge appointed the psychologist to evauate the physcd and emotiona state of the parties so asto
better informthe custody decision, the psychologist acted as a“functionary” of the court. Id. Further, the
court of gppeds concluded that the guardian ad litem was entitled to judicid immunity because she was
appointed under Texas Family Code § 11.10? to represent the best interests of the child and provide the
court with impartial recommendations. Id. at 784-86. In this context, the guardian ad litem acted asan
extenson of the court in that the purpose of her gppointment was to conduct an investigetion in order to
inform the judge' s ultimate custody determination. 1d. at 786. Thus, the court of appeds concluded that
the guardianad litem’ s gppoi ntment “contemplated that she would functionon behdf of the court” and that
therefore she was entitled to absolute immunity. 1d.

In another context, the Fifth Court of AppedsinByrdv. Woodr uff, 891 S.W.2d 689, 707 (Tex.

App. — Ddlas 1994, writ dism’'d by agr.), held that a guardian ad litem appointed under Texas Rule of

1This rulewas repealedin 1998 and is now found in substantially the same form at Texas Rule of Civil Procedure
204.4 (a).

2This statute was repealed in 1995 and is now codified at Texas Family Code § 107.001, which gives acourt the
general power to appoint aguardian ad litem.



Civil Procedure 173 to represent aminor during settlement proceedings in a persond-injury suit acted as
the minor’' s personal representative, not asan arm of the court. Pursuant to rule 173, the guardianad litem
was appointed because of a conflict betweenthe minor and the next friend. The court of appedl s reasoned
that because the court cannot serve as an advocate for any party and, thus, cannot represent the minor’s
interests, the guardianad litemassumesthe role of the next friend and serves as the minor’ s advocate. 1d.
a 708. The court noted that the guardian ad litem * conducts an independent investigation, evauates the
benefits of stling, and determinesthe best interests of the minor to communicate, as the minor’s persond
representative, his recommendations to the court.” 1d. The court therefore concluded that the guardian
ad liteminthis context, asthe minor’ s representative, did not act on behaf of or asafactfinder for the court
and was not entitled to absolute immunity. Id. In short, as gpplied in Texas, the functiona gpproach in
aoplying derived judicid immunity focuses on the nature of the function performed, not the identity of the
actor, and consders whether the court officer’s conduct is likethat of the delegating or gopointing judge.
SeeCityof Houston, 961 S.W.2d at 690; Delcourt, 919 S.W.2d at 782-83, 785-86; Byrd, 891 S.W.2d
at 707.

Againg this backdrop, Halsey argues that a court reporter should be absolutely immune for acts
performed in hisor her officid capacity. She notesthat an officia court reporter is asworn officer of the
court and holds office at the pleasure of the court. See Tex. Gov’'T Cobe 8§ 52.041. The court reporter
performs tasks vitd to the judicid process, such as taking ful notes of the proceedings — induding
objections and court rulings — marking and filing exhibits, and preparing requested transcripts of the

reported evidence. See id. 8 52.046. Hasey assarts that the services the reporter furnishes in the
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courtroomand the later preparation of the record are for the bendfit of the court. Without aproper record,
for example, a party may not present a complaint for gppellate review. See Tex. R. App.P. 34.1. Thus,
she argues, a court reporter’ s duties are essentia to the judicial process.

Although the County agrees that the duties of the court reporter are indeed critica to judicial
proceedings and require a high degree of kill, it assertsthat acourt reporter does not exercise discretion
incarrying out hisor her duties. The County further contendsthat as Halsey provided thereporter’ srecord
at its request and by contract, it was outsde the scope of her officid duties to the court. See Hatch v.
Davis, 621 SW.2d 443, 446 (Tex. Civ. App. — Corpus Christi 1981, writ ref’d n.r.e.) (holding that a
court reporter canrecover atorney’ sfeesfor asuit invaving the preparation of a record because the dam
was for persond services). We agreewith Dalas County that when preparing a record, a court reporter
does not exercise the kind of discretion that would entitle him or her to derived judicid immunity.

In Antoine v. Byers & Anderson, Inc., 508 U.S. 429 (1993), the United States Supreme Court
resolved a circuit conflict regarding the extent of judicid immunity granted to court reporters — some
circuits had extended absolute immunity to court reporters while others afforded them qudified immunity.
Seeid. a 432 & 432 n.3 (ating cases). Although the circuit decisons involved various court-reporter
functions, Antoine involved the court reporter’ s potentid ligbility for the courtroom recording of judicid
proceedings. Inthat context, the Court was unwilling to extend the protection of judicid immunity to court
reporters and used the functiona approach to determine that court reporters do not exercise discretion or
engage injudicid decisonmaking processes. |d. at 436-37. The Court characterized judicid immunity as

extending only to officias whose “judgments are ‘functionally comparable’ to those of judges’ and who
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“‘exercise adiscretionary judgment’ asapart of thar function.” 1d. at 436 (citations omitted). The Court
further noted that the gpplication of the functiona gpproachingranting judicid immunity does not hinge on
the importance of the court officer’s duty to the judicia process, but rather focuses on the amount of
subjective discretion that the officer exercisesin the performance of aparticular job. Seeid. at 436-37.
The Court framed its decision broadly and held that court reporters do not exercise the kind of judgment
that is protected by the doctrine of judicid immunity. 1d. at 437; see also State ex rel. Philyaw v.
Williams 438 S.E.2d 64, 67 (W. Va. 1993) (recognizing Antoine and cautioning that court reporters do
not enjoy judicid immunity under West Virginialaw).

The United States Supreme Court’s explication of the functiona approach to derived judicia
immunity in Antoi ne comports withour decisionin Clementsand the andyds that has been applied by our
courts of gppedsin varying contexts. See Clements 834 S.W.2d at 46; City of Houston, 961 SW.2d
at 689-90; Delcourt, 919 SW.2d at 782-83; Byrd, 891 SW.2d at 707. Thus, we conclude that the
functional gpproachshould amilarly guide our andydsinthis case as we consider whether court reporters
enjoy derived judicid immunity for the preparation of areporter’s record when requested by a party.

At the request of a party, the court reporter, like Hasey, prepares an exact copy of the
proceedings. Thispreparation requiresskill and training, but doesnot involvejudicid decisonmaking. See
Antoine, 508 U.S. a 435-36 (noting that the doctrine of judicia immunity serves to protect the
“independent and impartia exercise of judgment vitd to the judiciary,” afunction that court reporters do
not perform in fuffilling their duties). The preparation of the record does not necessitate the use of

discretion, but is more in the nature of aminigerid or adminidrativetask. Seeid. at 436. This Court has
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determined that “[i]f an action involves persond dediberation, decison and judgment, it is discretionary;
actions which require obedience to orders or the performance of aduty to whichthe actor has no choice,
aeminigerid.” City of Lancaster v. Chambers, 883 S.\W.2d 650, 654 (Tex. 1994). In preparing the
record, thecourt reporter does not participateinthe judicia decisonmaking process or exercisediscretion.
Therefore, when preparing areporter’ s record, the court reporter cannot be construed as the functiond
equivaent of ajudge, and the court reporter’ s actions do not fal under the protectionof judicid immunity.

Inthis case, Halsey prepared the Routier reporter’ srecord at the County’ srequest. Shewaspaid
separately for this service, and completed the preparation per the terms of her contract with a party, a
transaction that was separate from her officid reporting responsibilities. Preparing the reporter’ s record
did not involve any function smilar to judicid decisonmaking on her part; her job was to prepare an
accurate copy of the proceedings for the requesting party. Inthis capacity, she did not exercisediscretion
comparable to that of ajudge. Therefore, Hasey is not entitled to derived judicid immunity for her acts
in preparing the reporter’ srecord in the Routier case.

Accordingly, wereversethe court of gppeds judgment and remand the causeto the trid court for

further proceedings.

Deborah G. Hankinson
Judtice

OPINION DELIVERED: October 24, 2002



