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JusTtice ENocH ddivered the opinion of the Court.

JusTICE SCHNEIDER did not participate in the decision.

We must decide whether Wa-Mart Stores, Inc. may be liable for false imprisonment because of
its falure to disclose to the didrict attorney that its check identification system could provide inaccurate
information, resulting in the arrest of innocent persons. The trid court said no. But the court of gppeds
sad yes, and reversed thetrid court’s summary judgment for Wa-Mart.! We hold that Wal-Mart cannot
be held ligble for false imprisonment because there is no evidence that it knowingly provided the district

attorney with false information intending that Martin Rodriguez be arrested. We reverse the court of

gppeds judgment in part and render judgment for Wa-Mart.

152 S.\W.3d 814, 819-20.



I

OnFebruary 13, 1999, Rodriguezwas spending his Saturday at a Hays County public park when
a police officer passng by asked to see hisidentification. Rodriguez produced his driver’s license. The
officer found that a warrant had been issued for his arrest on a charge of theft by check. Rodriguez was
handcuffed and takento the Hays County jall, where he remained from Saturday afternoon until he made
ball Sunday evening. The next day Rodriguez spoke with an assstant didtrict attorney, who learned the
following fects after a short investigation.

While Rodriguez was employed by R & C Enterprises, a company owned by Rex Long, he
purchased suppliesfor R & C at the locad Wa-Mart, paying by company check. Because Rodriguezwas
the first employee to present anR & C check there, Wal-Mart’ sregister prompted the cashier to request
persond identification. Rodriguez offered his driver’slicense, and the cashier entered his license number
into Wa-Mart' s check identification system. Under that system, any R & C check presented thereafter
would beapproved without aprompt for further identification, and Wal-Mart’ sregister would automaticaly
print Rodriguez' s driver’ slicense number onthe back of the presented R & C check. Store palicy further
required the cashiersto request identification if the check appeared defective in some respect, if they had
aquestionabout the check, the Sgnature, or the amount of the check, and to print the drawer’ s name under
the agnature if the Sgnature wasillegible.

In July 1998, after Rodriguez had left the company’ semploy, Long purchased goods at the same
Wal-Mart withanR & C check for $197.83. Long signed the check illegibly, but hisnamewas not printed

under theillegible sgnature as required by store policy. Although the check contained R & C's address
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and business phone number, its only legible persond identification was Rodriguez’ slicense number, which
Wad-Mart’ s register automaticaly imprinted on the check’ s back.

Long'sR & C check, bearing hisillegible sgnature, was returned for insuffident funds. Following
the store’ susud procedure, Wa-Mart employees cdled the phone number printed on the check and sent
three letters to the address it listed for R & C. The third letter, sent certified mail, was returned as
unddiverable. An employee then filled out a preprinted hot check complaint formand ddlivered that form
and the returned check to the Hays County Digtrict Attorney’ s Office in September 1998. The complaint
listed "R & C Enterprises’ asthe check’s "maker," and Rodriguez’ s driver’s license number was written
inthe space provided for the "maker’ s’ number. The complaint was sgned by J. Widener, aformer Wd-
Mart assgtant manager. Above his signature, the form sated: "'l understand that if charges are filed a
warrant will be issued for the Maker who may be placed injall." Wa-Mart had nothing further to do with
processing its complant or filing the crimind charge.

Shortly after Rodriguez's vist with the assgtant didtrict attorney, the charges againgt him were
dismissed. He then sued Wa-Mart for maicious prosecution, false imprisonment, negligence and gross
negligence, libd, invasion of privaecy, and later added an unfar debt collection dam. Wa-Mart filed a
moation requesting summary judgment under both traditional and no evidence standards. Thetrid court

granted Wal-Mart summary judgment on al of Rodriguez' s daims except unfar debt collection, which



Rodriguez subsequently nonsuited. The court of appeds affirmed the trid court’s summary judgment on
al but the false imprisonment daim.? And the only claim now before us is the false imprisonment claim.
[

"The essentid dements of faseimprisonment are: (1) willful detention; (2) without consent; and (3)
without authority of law.'"® Wal-Mart contendsthat therewas no evidencethat Wal-Mart willfully detained
Rodriguez.  In reviewing a no-evidence summary judgment, we examine the record in the light most
favorable to the nonmovant, looking to see if Rodriguez presented more than a scintilla of evidence raising
agenuineissue of materid fact on the eement of willful detention.* The court of appeds noted that, inthe
complant delivered to the didrict attorney, Wa-Mart faled to disclose that it "knew that its check
identificationsystem could provide an erroneous driver’ slicense number inrelation to a company check.'
Fallureto disclosethis possihility, according to the court of appedl s, raised afact issue about whether Wd-

Mart could be lidble for Rodriguez' s dleged false imprisonment. We disagree.

21d. at 817-18.

3 Sears, Roebuck & Co. v. Castillo, 693 S.W.2d 374, 375 (Tex. 1985).

4TEX.R. CIv. P. 166a(i) & cmt.; see also Morgan v. Anthony, 27 S.W.3d 928, 929 (Tex. 2000) (citing Flameout
Design & Fabrication, Inc. v. Pennzoil Caspian Corp., 994 S.W.2d 830, 834 (Tex. App.—Houston [1st Dist.] 1999, no
pet.)); Elliott v. Methodist Hosp., 54 S.W.3d 789, 796 (Tex. App.—Houston [1st Dist.] 2001, pet. denied).

52 S\W.3d at 819.

61d. at 819-20.



M1

No Wal-Mart employee participated in Rodriguez's arrest and detention. Wa-Mart's only
connectionto the imprisonment was delivering the returned check and complaint to the didtrict attorney’s
office. But in Texas, as both parties concede, lidhility for fase imprisonment extends beyond those who
willfully participate in detaining the complaining party to those who request or direct the detention.” False
imprisonment’ sfirst dement may thus be satisfied by conduct that is intended to cause one to be detained,
and in fact causes the detention, even when the actor does not participate in the detention.? We have
sometimes referred to this causation andard as "ingtigat[ion]" of the false imprisonment.®

Whenthe aleged detentionresultsfromanunlanful arrest, to prove indigationa plantiff must show
that the defendant clearly directed or requested the arrest.® Asthe Restatement explains, "[i]n the case
of an arrest, [ingtigation] is the equivaent, in words or conduct, of ‘ Officer, arrest that man!’"'* To hold
athird party liable for ingtigating the detention, then, "the act of arrest [must be] made by the officer, not

of his or her own valition, but to carry out the request of the defendant."?

"Joskev.Irvine, 44 SW. 1059, 1063 (Tex. 1898); seealso Sparkman v. PeoplesNat’| Bank of Tyler, 501 S.W.2d
739,744 (Tex. Civ.App.—Tyler 1973, writ ref'd n.r.e.); J.C.Penney Co.v.Reynolds, 329 SW.2d 104, 106 (Tex. Civ.App.—El
Paso 1959, writ ref’d n.r.e.).

8 See, e.g., Joske, 44 S.W. at 1063; RESTATEMENT (SECOND) OF TORTS § 35 (1965).

9 See Tex. Midland R.R. v. Dean, 85 SW. 1135, 1137 (Tex. 1905); Regan v. Jessup, 77 S.W. 972, 973 (Tex. Civ.
App. 1903).

10 See Joske, 44 S.W. at 1063; RESTATEMENT (SECOND) OF TORTS § 45A cmt. c.
1! RESTATEMENT (SECOND) OF TORTS § 45A cmt. c.

1232 AM. JUR. 2D False Imprisonment § 41 (1995).
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A private citizen who merdy reports a crime and identifies the suspect to law enforcement
authorities has not requested or directed the suspect’s arrest, and will not be ligble for instigating a
subsequent false imprisonment.* A citizen has a clear legal right to report crimina misconduct to
authorities, and "from the mere exercise of this right the law will not permit the inferenceto be drawn that
he ‘requested or directed’ the arrest, though it be conceded that but for itsexercise the arrest would never
have been made."* Thisis true even when the reporting party mistakenly identifies the wrong person.’®
Further, "[i]t is not enough for indtigation that the actor has given informetion to the police about the
commisson of a crime, or has accused the other of committing it, S0 long as he leaves to the police the
decision asto what shal be done about any arrest, without persuading or influencing them.'®

The complaint form that Wal-Mart filled out dleged the commisson of a crime and provided
information that the didtrict attorney’ s office could use to identify the suspect. By Sgning the complaint,
Wad-Mart certified that it knew the information provided could lead to an arrest. But the formcontained
no explidt request or directionto have any particular person arrested. Ordinarily then, Wa-Mart’'s act of

filing this complaint would not, by itsalf, make it ligble for Rodriguez' s subsequent detention.*”

13 See Dean, 85 S.W. at 1137; Joske, 44 S.W. at 1063; Smith v. Sneed, 938 S.W.2d 181, 186 (Tex. App.—Austin
1997, no pet.); Schnaufer v. Price, 124 S\W.2d 940, 942 (Tex. Civ. App.—Texarkana 1939, writ ref’d); Halbert v. City of
Sherman, 33 F.3d 526, 528 (5th Cir. 1994); Armstead v. Escobedo, 488 F.2d 509, 511 (5th Cir. 1974).

4 Joske, 44 SW. at 1063.

15 see Schnaufer, 124 S.W.2d at 942; Sneed, 938 S.W.2d at 186; Halbert, 33 F.3d at 528; Armstead, 488 F.2d at
511; see also RESTATEMENT (SECOND) OF TORTS § 45A cmt. ¢; 32 AM. JUR. 2D False Imprisonment § 41; FOWLER V.
HARPER, ET AL., THE LAW OF TORTS §4.11, at 4:121 (3d ed. 1996).

18 RESTATEMENT (SECOND) OF TORTS § 45A cmt. c.

17 See Dean, 85 S.W. at 1137; see also Sparkman, 501 S.W.2d at 744; Reynolds, 329 S.W.2d at 106.
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But Rodriguez asserts, and the court of appeals held,*® that a party providing information to lega
authoritiesmay nevertheless be liable for falseimprisonment whenit fals to disclose potentidly excul patory
facts in its report.  Rodriguez argues that a person who supplies incomplete information renders the
authorities' reasonable exercise of discretionimpossble, so that the law may judtly charge that person with
directing the false imprisonment no matter who actually made the decision to arrest. Thus, according to
Rodriguez, Wal-Mart canbe lidble for his dleged faseimprisonment because it falled to informthe digtrict
attorney that it "knew that its check identification system could provide an erroneous driver’s license
number in relation to a company check.'®

Rodriguez asserts that in most jurisdictions a party providing incomplete information to law
enforcement authorities will be liable for ingtigating a subsequent false imprisonment. But his description
of the weight of authority is somewhat mideading. While at least one other state supreme court has
suggested that incomplete disclosure to authorities canmakeathird party liable for indtigating an arrest,°
many more have held that athird party mugt intentiondly provide false informetion in order to satisfy fase

imprisonment’ s causation requirement.?! "[W]hile the meregiving of inaccurate information is not a basis

852 S.\W.3d at 819.

Bid.

2 ewisv. Farmer Jack Div., Inc., 327 N.W.2d 893, 904 (Mich. 1982).

2 See, e.g., Miller v.Fano, 66 P. 183, 184 (Cal. 1901); Montgomery Ward v. Wilson, 664 A.2d 916,927 (M d. 1995);
Godinesv. First Guar. Sav. & Loan Ass'n, 525 So.2d 1321, 1325 (Miss. 1988); Jensen v. Barnett, 134 N.W.2d 53, 55 (Neb.
1965); Earl v. Winne, 101 A.2d 535, 543 (N.J. 1953); Wishnatsky v. Bergquist, 550 N.W.2d 394, 398 (N.D. 1996); Powers

v. Carvalho, 368 A.2d 1242, 1248 (R.|. 1977); see also Vessels v. District of Columbia, 531 A.2d 1016, 1020 (D.C. 1987);
Sarvisv. Boston Safe Deposit & Trust Co., 711 N.E.2d 911, 921 (Mass. App. Ct. 1999).
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for lidhility, a private citizenwho knowingly conveys fase information to the police may be held liable for
asubsequent false arrest.'??

In Schnaufer v. Price, we hdd that, while a ample mistake in identification would not make a
reporting party liable, "if a person should willfully identify the wrong man as being the crimind, for the
purpose of having him arrested,"?® that person could be lidble for fase imprisonment. This language is
consgent with the prevaling mgority rule that a third party will not be ligble for ingtigating a fdse
imprisonment unless the third party knowingly provides fase information resulting in the arrest.*

We have established a amilar rule in the maidous prosecution context. In Browning-Ferris
Industries, Inc. v. Lieck, wehdd that adefendant satiSfiesmdicious prosecution’ s causati onrequirement
when he "procures' the crimina proceedings at issue® The Restatement’s comment on procurement,
quoted approvingly in Lieck,? reveds the similarity between the causation standards of "procuring” a
crimind proceeding and "indigating”’ anarrest. For adefendant to procure proceedings, "it must . . . appear
that his desire to have the proceedings initiated, expressed by direction, request or pressure of any kind,

was the determining factor in the official’ s decision to commence the prosecution . . . .'*” Thus, muchlike

232 AM. JUR. 2D False Imprisonment § 41 (emphasis added); see also HARPER, THE LAW OF TORTS § 4.11, at
4:121-22.

Bgchnaufer, 124 S.W.2d at 942 (quoting Miller, 66 P. at 184).

% See, e.g., 32 AM. JUR. 2D False Imprisonment § 41.

%5881 S.\W.2d 288, 293 (Tex. 1994).

%d. at 292-93.

2 RESTATEMENT (SECOND) OF TORTS § 653 cmt. g; see also Lieck, 881 S.W.2d at 293.
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ingigation of afdse imprisonment, procurement of crimind proceedings requiresadirectionor request for
the action taken. Also, much like the fdseimprisonment rule, merely reporting a crime and the suspected
crimind to law enforcement authorities does not congtitute procurement of criminal proceedings whenthe
authorities exercise discretion in deciding whether to prosecute.?®

We hdd in Lieck, however, that a person reporting aimina conduct to the authorities may
nevertheless be consdered to have procured the proceedings if he " providesinformationwhich he knows
isfalse?® Thisexceptionto therulewas]judtified because aperson "who providesfaseinformation cannot
complanif aprosecutor acts on it; he cannot be heard to contend that the prosecutor should have known
better. Such aperson has procured the resulting prosecution, regardless of the actions of the prosecutor,
and the causationdement for maicious prosecutionis satisfied."®® This reasoning applies with equal force
in the false imprisonment context.®! A person who merely gives law enforcement authorities information
may not have directed or requested a subsequent arrest.  But when that person knowingly gives fase
information, he cannot complain if the law assumesthat the subsequent arrest was made "to carry out [hig|
request."®® Such a person has ingtigated the arrest, and false imprisonment’s causation requirement is

satisfied.

2 See Lieck, 881 S.W.2d at 293; RESTATEMENT (SECOND) OF TORTS § 653 cmt. g.

P Lieck, 881 S.W.2d at 293; see also RESTATEMENT (SECOND) OF TORTS § 653 cmt. g.
% jeck, 881 S.W.2d at 294.

%l See, e.g., HARPER, THE LAW OF TORTS § 4.11, at 4:121-22.

3232 AM. JUR. 2D False Imprisonment § 41.



Following Schnaufer and our reasoning in Lieck, we agree that a defendant may be liable for
indigating an unlavful arrest if he knowingly provides fdse information to law enforcement authorities
resultinginthe arrest. Applying that principle here, we seethat Rodriguez has aleged that Wal-Mart failed
to disclosethat itsidentificationsystemwas unrdiable, but not that it knowingly provided fase information.
Aswe noted inLieck, falingto make afull and fair disclosure is not the equivaent of knowingly providing
fdseinformation.® All citizens have acdlear legd right to report crimina misconduct to law enforcement
authorities In fact, the law encourages such communication.®  Although a private citizen may belidble
for directing an arrest that results in afase imprisonment, the law will not generaly permit inferring such
directionsmply fromareport of cimemadeto the authorities®® Such aninferenceisjudtified when aparty
provides information in its report that it knows is false.3 Merely providing inaccurate or incomplete

information, however, will not make a party liable for indtigating a subsequent false imprisonment.%®

3 Lieck, 881 S.W.2d at 294.

% See Joske, 44 S.\W. at 1063.

% See, e.g., Sparkman, 501 S.W.2d at 743.
% See, e.g., Joske, 44 SW. at 1063.

%7 See Schnaufer, 124 S.W.2d at 942; 32 AM. JUR. 2D False |mprisonment § 41; HARPER, THE LAW OF TORTS §
4.11, at 4:121-22.

% See, e.g., Schnaufer, 124 S.W.2d at 942; Sneed, 938 S.W.2d at 185; Dayton Hudson Corp. v. Eldridge, 742
S.\W.2d 482, 487 (Tex. App.—Dallas 1987, writ denied); see also 32 AM. JUR. 2D False Imprisonment § 41; HARPER, THE
LAW OF TORTS 8§ 4.11, at 4:121-22.
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Rodriguez argues that Leon’s Shoe Stores, Inc. v. Hornsby* supports his position that Wal-
Mart’s lack of disclosure can makeit ligble for indigating his dleged unlanvful detention. In Hornsby, a
store's credit manager cdled the police to report a customer suspected of atempting to cash aforged
check.*’ The police arrived, the manager pointed out the suspect, and the suspect was arrested.** But the
manager tedtified at trid that, after cdling the police, she had recognized the suspect asaregular customer
of the store and knew that the customer’ ssignaturewas not forged.*? Unfortunately, she failed to tel this
to the police beforethey madetheir arrest.* Infact, the arresting officer testified that the manager told him
just prior to the arrest that the suspect was not a customer of the store.** The court of gppedls,
acknowledging that there had beenno explicit request for the arrest, hdd that the manager’ sfalluretomake
afull disclosure to the police caused the arrest and made her ligble for the false imprisonment.*

Hornsby' sfactsdiginguishit fromthis case. The defendant in Hornsby was present at the arrest
and, according to her testimony at trid, knew that the customer she pointed out to the police was not guilty

of the crime she had reported.*® Here, no Wal-Mart employee was present at the arrest, and Rodriguez

%9306 S.W.2d 402 (Tex. Civ. App.-Waco 1957, no writ).
“0|d. at 407.

“d.

“21d.

“d. at 410.

#1d. at 408.

“|d. at 410.

6 |d. at 407.
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does not dlege that any Wa-Mart employee knew he wasinnocent. Instead, he argues that Wa-Mart
should be liable because it faled to disclose that its employees could not be sure that the number Wa-
Mart's system associated with the R & C account accurately identified the hot check’s drawer.

Rodriguez advocates a rule predicating liability on negligent rather than willful conduct. But false
imprisonment is anintentiond tort, requiring awillful detention by the defendant.*” We recognize that here,
itis unlikdy that Rodriguez would have been arrested had Wa-Mart' s employees followed Wa-Mart's
policies, checking identification and printing Long's name below hisillegible signature, or had Wa-Mart
more carefully designed its check identification system. His arrest was unfortunate, unnecessary, and
embarassng. But we dedline to hold that negligently providing inaccurate or incomplete information to
legdl authorities will make a reporting party lidble for false imprisonment.*® Hornsby does not explicitly
had otherwise. At best the defendant in that case knew the suspect was innocent but failed to tell the
police a the time of arrest; at worst the defendant lied to the police about what she knew. To the extent
that Hornsby canbe read to imply that something lessthanknowingly providing faseinformationwill make
apaty lidble for indigating a fase imprisonment, we disgpproveit.

The court of appeds hdd that Rodriguez presented no evidence that Wa-Mart knew any

information in its complaint was fdse*® Weagree. And whilewe recognize that Wal-Mart could expose

4" Sears, Roebuck & Co.v.Castillo, 693 S.W.2d 374, 375 (Tex. 1985); see also RESTATEMENT (SECOND) OF TORTS
§35.

8 See, e.g., Schnaufer, 124 S.\W.2d at 942; Sneed, 938 S.W.2d at 185; Eldridge, 742 S.W.2d at 487; see also 32
AM. JUR. 2D False Imprisonment § 41; HARPER, THE LAW OF TORTS § 4.11, at 4:121-22.

4952 S\W.3d at 821.
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itsinnocent customersto the seriousrisk of arrest by not carefully adhering to its policies and procedures
governing the receipt and acceptance of its customers checks, those customers, though, will have to seek
aremedy through other avenues such as defamation, assuming dl necessary eementsare shown. Thedam
hereisfdseimprisonment. And fase imprisonment requires knowingly providing false information.

Ultimatdly, Rodriguez's evidence shows only that Wal-Mart’s employees could not have been
certain that the driver’ s license number printed on the returned check belonged to the check’ sdrawer, but
it might have. It does not show that Wa-Mart knew the information that it provided was fase.

Rodriguez has thus failed to raise afact issue about whether Wa-Mart willfully detained him by
indigating hisarrest.>® The court of appealstherefore erred in reversing thetria court’ ssummary judgment
on Rodriguez s fdse imprisonment daim.>*

We reverse the court of gppeds judgment in part and render judgment for Wa-Mart.

Opinion delivered: October 10, 2002

Craig T. Enoch
Judtice

% See TEX. R. CIv. P. 166(a)(i).
 Seeid.
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