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Justice O'NeiLL filed a dissenting opinion, in which JusTice ENocH and JusTICE HANKINSON
joined.

By their nature, class-certification decisions present complex and important issues. Onone hand,
the class-action device affords an avenue for relief to large numbers of people who might not otherwise be
able to pursue individud dams; on the other hand, the decision to certify a class can have staggering
economic consequences.  These concerns would, perhaps, justify our interlocutory review of class-
certificationorders should the Texas Legidature decide to grant us jurisdiction to do so. But asit stands,

the Legidaure has chosen to limit our jurisdiction over interlocutory appeds like this one unless the court



of gppeds decison conflictswith a prior decision of this court or another court of appeds. Deloitte &
Touche, LLP v. Fourteenth Court of Appeals, 951 SW.2d 394, 396 (Tex. 1997); Tex. Gov' T CobE
88 22.001(a)(2), 22.225(b), 22.225(c); Tex. Civ. Prac. & Rem. CopE § 51.014(a)(3). Frustrated by
this congtraint, the Court distorts well-established conflicts jurisprudence to usurp the very power that the
Legidature has ddiberately denied. While | appreciate the Court’ s frugtration, the important issues this
case presents cannot override due respect for precedent and legidative boundaries. Because we do not
have jurisdiction to reach the merits of the trid court’s certification order, | dissent.
I

Jurisdiiction over interlocutory appedls is generdly find inthe courts of appedls, absent an express
condtitutiond or legidative grant. Tex. Gov't CobpE 88 22.225(b), 22.001(a)(2); Coastal Corp. v.
Garza, 979 SW.2d 318, 319 (Tex. 1998). The Legidature has vested jurisdiction in this Court when,
among other ingtances not pertinent here, “one of the courts of appeds holds differently from a prior
decisonof another court of gppeds or of the supreme court on a question of law materia to adecisonof
thecase.” Tex.Gov'T CoDE § 22.001(8)(2); see also Tex. Gov’' T CoDE § 22.225(c).

We have often noted how “*difficult [it ig] to establish conflicts jurisdiction’ under this limited
legidative grant. Garza, 979 SW.2d at 319 (quoting Gonzalezv. Avalos, 907 SW.2d 443, 444 (Tex.
1995) (citing Christy v. Williams 298 S.W.2d 565, 567 (Tex. 1957))). While completefactud identity
is not required, for this Court to have conflictsjurisdiction®it must appear that the rulings in the two cases
are’ so far uponthe same state of factsthat the decision of one case is necessarily conclusve of the decision

inthe other.”” 1d. at 319 (quoting Gonzalez, 907 S.W.2d at 444). Further,“‘[t]he conflict must be onthe

2



very question of law actudly involved and determined . . . the test being whether one would operate to

overrule the other in case they were both rendered by the same court.”” Garza, 979 S.W.2d at 319-20

(quoting Christy, 298 S.W.2d at 568-69) (quoting West Disinfecting Co. v. Trs. of Crosby Indep. Sch.

Dist., 143 SW.2d 749, 750 (Tex. 1940))). Itisthisdrict standard that governs our conflicts andyss.
[

The Court concludesthat the court of appeals’ opinionconflictswithour decisionin Southwestern
Refining Co. v. Bernal, 22 SW.3d 425, 435 (Tex. 2000), because the trial court’s order does not
gpecificaly state how the class members damages will be resolved. But the court of gppeals opinion in
this case does not conflict with Bernal on this point.

In Bernal, we considered an order that certified a class of more than 900 persond injury clams
aisgng from a refinery exploson. The order proposed a three-phase trid plan in which the defendant’s
lidbility on various theories, induding gross negligence, would be adjudicated firgt. Id. at 429. Phase Il
would address punitive damages, and Phase |11 would determine whether individua class members could
show sufficient specific injuries or damages and whether they were proximately caused by the explosion.
Id. Punitive damages determined in Phase |1 would then be reduced in proportion to the number of
individuas who could not demondtrate actud damages or proximate cause in Phaselll. 1d. The court of
appedls modified the trid plan to require proof of the class representatives actual damages before
determining punitive damages. Southwestern Refining Co. v. Bernal, 960 SW.2d 293, 298-99 (Tex.
App.—Corpus Chrigti 1997), reversed, 22 SW.3d 425 (Tex. 2000). In evauding the predominance

requirement for certification under Rule 42(b)(4), the court of appedl s falled to consider whether common
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issueswould predominate throughout the entiretria. Instead, the court looked at each phase separately
and determined that common issues would predominate in two phases of the trid, while individua issues
would only predominate in determining causation and damages. Id. at 299. Conddering this showing
auffident for predominance purposes, and going so far as to suggest that separate juries could be
summoned to resolve the individud issues, the court of gppedl s affirmed the certificationorder as modified.
Bernal, 22 SW.3d at 429 (citing 960 S.W.2d at 297, 299).

This Court has previoudy hdd that the differences between personal injury classes and non-
persond injury classes are so Significant as to defeet conflicts jurisdiction. Coastal, 979 SW.2d at 321
(“Becausethiscase does not involve certificationof personal injury clams, we cannot say thet the decisons
arein conflict on amaterid question of law suchthat this Court has conflict jurisdiction.”). That isbecause
“Iplersond injury dlamswill often present thorny causation and damage issues with highly individudigtic
variablesthat acourt or jury mug individudly resolve,” suchas, inthat case, “ each classmember’ sdosage,
location, activity, age, medicd higtory, sengtivity, and credibility.” Bernal, 22 SW.3d at 436, 437. The
Court does not even attempt to explain why this digtinction that defested conflictsjurisdictionin Coastal
does not apply here. Ingtead, the Court ignores sgnificant factud and legd differences between this case
and Bernal and groundsits conflicts andyd's on nothing more than disagreement withthe court of appea s
result. This has never been sufficient to invoke our interlocutory-apped jurisdiction, until today.

But evenif Bernal’ s toxic exposure/persond injury context does not distinguish it from this case,
the court of gppeals decison hereis not so far upon the same set of facts asto overrule Bernal. Inthis

case, the court of gppeals did not endorse the * certify now and worry later” approach thet the lower courts

4



followed and we disavowed in Bernal. Instead, it affirmed based upon a detailed examination of the
extengve trid court record. The record from the five-day certification hearing consists of twelve bound
volumes of documents containing over 180 exhibits, and Six volumes of tesimony and argument. Thetrid
court made extensve findings enumerating the issues common to the class, which center around the same
aleged contract breaches, the same aleged software and operationa defects, the same misrepresentations,
and the same scheme of sending and hilling dlassmembersfor unsolicited software. The court considered
Schein's argument that individua issues, induding the determination of consequential damages, would
overshadow these common issues, but concluded that the primary damage measure was disgorgement of
the software' s purchase price, the amount of which was easily determinable from Schein’s own records.
The court recognized that there may be other sources of consequential damages, but concluded that “the
damagesissue will not require the time-consuming, individudized inquiries that Easy Dentd predicts” 28
SW.3d a 206. Unlike the court of gppeds in Bernal, the court here consdered the entire trid
proceedings, made no suggestionthat separate juries might berequiredto resolve individua damage issues,
and determined that “ proof-of-claim forms, individua damage hearings, or other managegble means’ could
be utilized in the event consequentid damages were sought on some clams. Id. at 207.

The court of appeals concluson that common issues will predominate may or may not ultimately
bear out. But the court of gppeds “carefully scrutiniz[ed] the predominance standard to ensure that the
proposed classis ‘ sufficiently cohesive to warrant adjudication by representation,”” as Bernal mandates.
Bernal, 22 SW.3d at 435 (quoting Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 623 (1997)). Its

decison would not operate to overrule Bernal, and therefore it cannot provide a bass for conflicts
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jurisdiction.
M1

Having crafted a conflict upon which to base jurisdiction, the Court is then free to consider dl
issuesinthe case. Brown v. Todd, 53 SW.3d 297, 301 (Tex. 2001). Rather thanproceedingto do so,
however, the Court gratuitoudy identifies an additiona purported conflict with Bernal based upon the
review standard the court of apped s articulated inthis case. But even acursory review of thetwo opinions
reveds the weakness of the Court’s conflicts andysis on this point. Moreover, the Court’ s unnecessary
treetment of this issue, abet dicta, starkly illustrates its desire to expand our interlocutory-apped
jurisdiction beyond the clear parameters the Legidature has imposed.

In this case, in a section entitled “ Standard of Review,” the court of appedl s recited the abuse-of -
discretionreview standard that appliesto class-certification decisons. 28 SW.3d at 201. In the course
of that discusson, the court states: “In our review of thetrial court’ sdecision, weview the evidenceinthe
light mogt favorable to the trid court’s action and entertain every presumption in favor of its judgment.”
Id. In Bernal, we identified a variety of less-than-rigorous approaches some appellate courts had taken
inevauating the predominance requirement for class certification, induding an approachwhereby the court
“indulged every presumption in favor of the trial court’s ruling, viewed the evidence in the light most
favorable to that ruling, and frankly acknowledged thet if they erred, it would bein favor of certification.”
22 SW.3d at 434. Wergjected thisand other “ certify now and worry later” approachesto predominance
in favor of amore “rigorous andyss” Id. at 434-35. But in reviewing thetrid court’s certification order

under this principle, we applied an abuse of discretion standard, just asthe court of appeals did here. 1d.
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a 439. Thereis nathing inthe court of appeals’ opinioninthis case to suggest that the court was uncertain
about predominance and erred in favor of certification. To the contrary, the court cited Bernal for the
proposition that “‘a cautious gpproach to class certification is essentid,’” and acknowledged that “*[i]f it
is not determinable from the outset that the individud issues can be consdered in a managesble, time-
efficent, yet far manner, then certification is not appropriate.’” 28 SW.3d at 204 (quoting Bernal, 22
S.W.3d at 435). The court then proceeded to perform an independent predominance andys's, concluding
that individudized issues did not predominae. 1d. at 204-08.

The court of appeals description of the standard of review does not conflict with the review
standard werecited inBernal. And evenif it did, we have long recognized that inconsstent statementsare
not sufficient for conflictsjurisdiction. See Gonzalez, 907 SW.2d at 444 (quoting Christy, 298 SW.2d
at 567); see also Collins v. Ison-Newsome, 73 SW.3d 178, 185 (Tex. 2001) (JEFFERSON, J.,
concurring) (citing Gonzalez, 907 SW.2d at 444 (quoting Christy, 298 SW.2d at 567)). The court of
appeds articulationof the review standard smply does not conflict with Bernal ** on the very question of
law ectudly involved and determined,”” and thus cannot invoke our jurisdiction over this interlocutory
appeal. Bernal, 22 SW.3d at 430 (quoting Coastal, 979 S.W.2d at 329-20).

AV

Schein dso contends that we have jurisdiction based upon a conflict with Checker Bag Co. v.
Washington, 27 SW.3d 625 (Tex. App.—Waco 2000, pet. denied). | disagree. In this case, the court
of appeds atesin afootnotethat “[c]onsumersare not required to prove reliance in order to recover for

misrepresentations under the DTPA.” 28 SW.3d at 206 n.9. In Checker Bag, the court of appeals
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observed that a plantiff ina DTPA laundry-lig suit must establish that the defendant engaged in afase,
mideading, or deceptive act onwhich the plaintiff relied. Checker Bag, 27 S.W.3d at 634. Undoubtedly,
thesetwo statementsare diametricadly opposed. But we have long recognized that incons sent statements
are not sufficient to establish conflictsjurisdiction. See Gonzalez, 907 S.W.2d at 444 (quoting Christy,
298 SW.2d at 567). Instead, our conflicts jurisdiction arises only if one court holds differently from
another on aquestion of law materia to deciding the case. Tex. Gov'T CobEe § 22.001(a)(2). To meet
that standard, the two decisons must conflict on “‘the very question of law actually involved and
determined.”” Garza, 979 SW.2d at 319 (emphass added) (quoting Christy, 298 S.W.2d at 568-69);
see Callins, 73 SW.3d at 185 (citing Gonzalez, 907 SW.2d at 444 (quoting Christy, 298 SW.2d at
567)); Bland Indep. Sch. Digt. v. Blue, 34 SW.3d 547, 552 (Tex. 2000).

| amnot surethat | agree with Schein that the court of appeals satement inthis case about reliance
was materid to itsdecison. In discussing the predominance requirement, the court noted thet

[t]he depositions and documentary evidence comprising the bulk of the record directly

relate to . . . the nature of the defects in Easy Dental’s software, the extent of Easy

Dentd’ s knowledge of those defects, Easy Dentd’ s dleged uniform misrepresentations

about the software and the technical support that it would provide, and Easy Dental’s

aleged commonscheme of sending and hilling class membersfor unsolicited software [and

that] these common issues are the most heavily disputed and will be the focus of most of

thetrid court’sand parties efforts.
28 S.W.3d at 205. The court emphasized that the plantiffs seek disgorgement of the software’ s purchase

price asther primary damages measure and assart fraud and DTPA clams solely to recover exemplary

damages. |d. at 206-07. Given that andys's, whether the court’ sfootnote about reliance was materia to



its decison is questionable.

What isclear, however, isthat the Checker Bag court’ s statement about reliance was not meterid
toitsdecisonand isdictum. There, the court noted that, to succeed in aDTPA laundry-ligt suit, aplaintiff
mugt show that “ (1) heisaconsumer, (2) the defendant engaged infase, mideading, or deceptive acts, (3)
onwhichthe plaintiff relied, and (4) these acts congtituted a producing cause of the consumer’ s damages.”
Checker Bag, 27 SW.3d at 634 (citing Tex. Bus. & Com. CopE § 17.50(@)(1)). The defendant
chdlenged the factua sufficiency of the evidence to support reliance, but the court held that the defendant
had not preserved error and declined to address defendant’s sufficiency chdlenge. Checker Bag, 27
SW.3d a 635. Thus, it wasunnecessary for the Checker Bag court to consder, nor did it consder, the
reliance eement’ s relation to the plaintiff scamsin the case. See S. Paul Surplus Lines Ins. Co., Inc.
v.Dal-WorthTank Co., Inc., 974 SW.2d 51, 53. (Tex. 1998) (holding that defendant waived error “and
thus [we] need not consider [the substantive issug].”); Keetchv. Kroger Co., 845 S.\W.2d 262, 267 (Tex.
1992) (holding that, because error was not preserved, “we need not decide whether fallure to submit in
broad form was reversble error.”). Clearly, the court’ s recitation of the DTPA laundry-list dementswas
immaterid to its decison and was not a holding that would operate to overrule the court of appeds
decison in this case. Consequently, Checker Bag does not present a conflict with this case for
jurisdictiond purposes.

\%
Schein aso argues that the court of appeals decison conflicts with Daughety v. National

Association of Homebuildersof the United Sates, 970 SW.2d 178 (Tex. App.—Dalas 1998, no pet.).
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In Daughety, the court of gpped s affirmed an order denying class certification. 1d. a 182. Although the
plaintiffs had sought to certify a nationwide class on severa causes of action, they argued on gpped that
the trid court should have certified a class on a Sngledam. 1d. The court of gppeds affirmed the trid
court’s order because the plaintiffs had never presented the trid court with an opportunity to rule on a
gnglecdamdass. Id.

Schein contends that this case conflicts with Daughety because the court of appeals “affirmed by
effectivdy narrowing Plaintiffs clams, ignoring some, and holdingthat fraud was' ancillaryto and subsumed
by appellees DTPA clams.’” But the court of gpped s did not certify a class different than the one before
thetrid court; instead, in consdering predominance, it merdy reasoned that the mgority of the litigants
effortswould be focused upon breach-of-contract questions. 28 SW.3d at 206-07. The two opinions
do not conflict on “‘the very question of law actually involved and determined.”” Bernal, 22 SW.3d
at 430 (emphadis added) (quoting Garza, 979 S.W.2d at 319).

VI

Schein dso asserts that the court of gppeds opinion conflicts with our decision inIntratex Gas
Co. v. Beeson, 22 SW.3d 398 (Tex. 2000), because the court “changed the nature of the certification
order by ruling that ‘reliance was unimportant to the andyss of Rule 42(b)(4) and was not a common
question, because the reliance-dependent claims were ‘ ancillary to and subsumed by’ the DTPA dam.”
But contrary to Schein’s characterization, the court of appeals did not rule that reliance was unimportant
tothe Rule 42(b)(4) andlys's or was not acommonissue. The court smply concluded that rdiancewould

not be an individualized issue that would defest predominance. 28 SW.3d at 206-07. In reaching that
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concluson, the court did not redefine the class, which we cautioned againg in Intratex. Intratex, 22
SW.3d a 406. The court of gppeals opinion does not conflict with our decision in Intratex.
VI
Findly, Schein argues that the court of appeds opinion conflictswith Gutierrez v. Collins, 583
S.W.2d 312 (Tex. 1979), because sections 6 and 145 of the Restatement (Second) of Conflicts of Law,
whichwe adopted inthat case, “do not mentionthe parties’ contractual rdaionship asafactor —muchless
the contralling factor for determining the state withthe most Sgnificant relationship to the case.” The court
of gppeds decison in this case, however, fdlsfar short of overruling Gutierrez. In Gutierrez, we hdd
that the mogt-ggnificant-rdationship test set out in sections 6 and 145 of the Restatement (Second) of
Conflicts would apply in dl future tort cases. Gutierrez, 583 S.W.2d at 318. We concluded that the law
of Texas would likdy apply to a case involving Texas resdents, even though the case arose from an
accident inMexico. 1d. a 319. In this case, the court gpplied the most-sgnificant-rel ationship test set out
in the Restatement and Gutierrez, and concluded that Texas law applied to the class members  contract
cdams 28 SW.3d at 208-09. The court then concluded that Texas law should apply to the class
members' tort daims becausethose dams arisefromthe parties' contractua relationship. I1d. at 209. The
case before us does not conflict with Gutierrez.
VIl
While Schein raises important issues concerning the trid court’ s certification order which may or
may not have merit, we cannot ignorethe limitsthe Legidature has placed on our jurisdiction. The author

of today’s decison has consistently, but unsuccessfully, advocated a broader approach to conflicts
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jurigdiction. See Collins, 73 SW.3d at 185-93 (Tex. 2001); Garza, 979 SW.2d at 322-26 (HecHT, J.,
dissenting); Wagner & Brown, Ltd. v. Horwood, 53 S.W.3d 347, 349-51 (HecHT, J,, dissenting from
denid of maotion for rehearing of petition for review). A mgority of the Court has heretofore ressted the
cal to abandon precedent and expand the legidative congtraints on our jurisdiction. Today, inexplicably,
the mgority yidds. Because | do not believe that our conflicts jurisprudence supports jurisdiction in this

cae, | dissent.

Harriet O’ Nalill
Judtice

OPINION DELIVERED: October 31, 2002
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