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Justice OWEN, joined by CHIEF JUSTICE PHILLIPS, concurring.

The murder of Elizabeth Peavy was a tragedy. Anthony Dixon is directly responsible for that
tragedy. State actors perhaps share some responsbility. But neither Anthony Dixon nor any State actor
is before this Court. The only defendant before us is Texas Home Management, which operated an
intermediate care facility for mentaly retarded juveniles. | fear that the amorphous duty impaosed today by
the Court will lead not only to a“Catch-22” for intermediate care facilities, but moreimportantly will leed
to the imposition of unwarranted restrictions on the liberties of the mentdly retarded.

In deciding what duty Texas Home Management owed to Elizabeth Peavy, the Court’s opinion
auffers from a lack of careful andyds primarily in three areas. Thefirg isitsfalure to give proper effect

to a specific finding by the court who committed Anthony Dixon to the custody of MHMR that Dixon “is



not dangerous to himsalf or others™ The Court saysthat a duty is owed by a fadility like Texas Home
Management when a paient presents “an unreasonable risk to the safety of others,” or it “takes charge
of a person whom [it] knows or should know to be likely to cause bodily harm to others.”® At the time
TexasHome Management agreed to undertake Anthony Dixon’ streatment, dl professonaswho examined
him agreed, and a court found, that he was not dangerous to others. Accordingly, the inquiry in this case
should be what duty a facility owes to recognize that amentaly retarded patient has become dangerous
to others. When the inquiry is properly focused, the second deficiency in the Court’s andys's becomes
more apparent.

That deficiency isthe Court’ sfalureto distinguishbetweenthe Peavys damsthat implicatea duty
owed by a mentd hedlth care provider to third parties for failure to diagnose or trest a patient properly,
which we have conggently held that Texas law does not recognize, and issues of pure “control” that are
unrelated to any professiona diagnosis or trestment of a patient.

The third areain which the Court’ s opinion is devoid of careful andysisis, what gbility did Texas
Home Management actudly have to control Anthony Dixon and how should that &bility to control have
been exercised?

| would hold that the duty Texas Home Management owed to third parties such as Elizabeth Peavy

was to report promptly to MHMR and appropriate law enforcement authorities dl pertinent facts about

1 Judgment, In re Dixon, No. 72,921 (314th Dist. Ct., Harris County, Tex.) (Jan. 31, 1991).
2 sw.a3dat__.

31d. at n.4.



Anthony Dixon’s violations of the law and any serious aggressve actsso that 1) MHMR could determine
whether it should place Dixon e sewhereand 2) law enforcement officias could decide whether to pursue
pending or additiona criminad charges againgt him or to pursue further juvenile ddinquency proceedings
based onhiscrimind acts. If the Peavys could demondirate that state actors would have taken actionsthat
would have prevented their daughter’s murder, thenthe Peavys would have established a cause of action.
But to the extent that the Peavys clams rest on the failure of Texas Home Management or its agents to
diagnose and treat Anthony Dixon'sviolent prodivitiesproperly, those daims cannot survive based on this
Court' sdecisonsin Thapar v. Zezulka,* Van Horn v. Chambers,® and Bird v. W.C.W.°

We squarely held in Van Horn that the ability to control a mental health patient does not give rise
to a duty to third parties to properly diagnose and treat that patient.” The dlegation that Texas Home
Management reasonably knew or should have known that Anthony Dixon presented an unreasonable risk
of danger to third parties and failed to control himisindisinguishable fromdlegations in Van Horn that the
hedlthcare provider “failed to see that [the patient] was transferred to a proper fadility to handle his violent
and disruptive behavior” and “ permitted [the patient] to remain on an unsecured floor after he exhibited

signs that he would erupt into violent and disruptive behavior.”® The dlegations againgt Texas Home

4994 S.\W.2d 635 (Tex. 1999).
5970 S.W.2d 542 (Tex. 1998).
6868 S.W.2d 767 (Tex. 1994).
7970 S.\W.2d at 546-47.

81d. at 544.



Management are aso indisinguishable fromadlegeations in Thapar that the mental hedlth care provider was
negligent “inher diagnosis and trestment of [the patient’s| psychiatric problems,” “inrdeasing [the patient]
from the hospitd,” “in faling to have [the patient] involuntarily committed,” and “in falling to monitor [the
patient] after his release to ensure that he was taking his medication.”® In both Thapar and Van Horn, a
patient brought about the death of someone while under the care of a hedlth care provider.X°

Instead of imposing aduty tailored to fit both the needs of the mentdly retarded who have a history
of behaviora problems and the general public’s need for safety, the Court imposes a broad duty of
“contral,” but there are internal inconsstencies in the Court’s opinion regarding “control.” A duty to
“control” cannot exceed the ability to control. Because Anthony Dixonwas violent over along period of
time indiffering settings after MHMR placed mwith Texas Home Management, the duty to “control” that
the Court imposes today cannot logically be limited to smply preventing Dixonfrom vigting his mother in
Houston. Y et that isthe Court’ sfocus. Texas Home Management could not have dlowed Dixon to attend
public schools or to intermingle with others without close supervison and the ability to subdue him
physicdly if necessary. That authority was not given to Texas Home Management by MHMR. Rather,

MHMR chose Texas Home Management for Anthony Dixon precisely because the Lakewood Fecility

® Thapar, 994 S.W.2d at 637.

101d. at 636; Van Horn, 970 S.W.2d at 543-44.



offered what MHMR considered to be the “least retrictive dternative.”*! The facts are undisputed that
the Lakewood facility did not provide incarceration in any form and that the facility was not designed to
contain and did not contain any security gates or locked doors. Any decison to place Dixon in an
environment redirictive enoughto prevent violent actsagaing othersrested withMHMR, law enforcement
officas, and ultimately the courts. Even after MHMR placed Dixon with Texas Home Management, he
was arrested for aggravated assault during his spring vacation in 1993, more than a year before he
murdered Elizabeth Peavy. He was taken into custody by law enforcement offidads again in November
of 1993, sx months before the murder. Confining Dixon during that entire time and beyond would have
been necessary to prevent what the Court says was aforeseeable homicide™ But the State did not choose
confinement for Dixon.

In my view, Texas Home Management would be entitled to summary judgment in this case if it
establishesasamatter of law ether that 1) it promptly reported al facts about Anthony Dixon' sviolations

of the law and aggressive acts to MHMR and appropriate |aw enforcement authorities, or 2) had MHMR

1'wWhen Dixonwas committedto MHMR’s custody, the Mentally Retarded Persons Act of 1977 governed his
rights. Under section 15 of the Act, Dixon was entitled to the “least restrictive alternative”:

Right to Least Restrictive Alternative
Sec. 15. Each client shall have the right to live in the least restrictive habilitation setting
appropriate to the individual’s needs and be treated and served in the least intrusive manner
appropriate to the individual’ s needs.
Act of May 12, 1977, 65th Leg., R.S,, ch. 294, § 15, 1977 Tex. Gen. Laws 772, 776-77 (formerly TEX. REV. CIV. STAT. ANN.
art. 5547-300, 8§ 15), repealed by Act of Apr. 29, 1991, 72nd Leg., R.S,, ch. 76, § 19, 1991 Tex. Gen. Laws 515, 647-48

(current version at TEX. HEALTH & SAFETY CODE § 592.032).
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and law enforcement authorities known al the pertinent facts, they <till would not have removed Dixon to
amore confined setting that would have prevented the tragic death of Elizabeth Peavy. But the motion for
summary judgment filed by Texas Home Management did not assert that it was entitled to summary
judgment on ether of these grounds. Accordingly, | concur in the Court’ s judgment remanding this case
to thetrid court for further proceedings but not in the Court’s opinion.

I

When Anthony Dixonwas born, his mother wasthirteen. Within afew yearsafter Anthony’ shirth,
she had two other children, but was never married. Anthony Dixon’ sfather died sometime before Anthony
was committed to MHMR' scustody. When MHMR placed Anthony at the Lakeside facility, he required
not only menta health trestment but indruction in very basic ills such as esting with aknife, fork and
gpoon; chewing food with his mouth closed; not talking while chewing; how to brush his teeth; how and
when to wash his hair; how to walk down grocery store aides without being disruptive; toilet training to
some degree; and many other basic hygiene and living skills.

Dixon's mentd retardation had been diagnosed whenhewas in the third grade. Dixon theresfter
displayed behaviord difficulties Long before he was committed to MHMR' s custody, hewasreferred to
juvenile authorities for auto theft, for “mischief,” for evading arrest, and as a chronic runaway. 1n 1988,
about two or three years before he was civilly committed to MHMR's custody, Dixon was placed on
juvenile probation. In 1990, when Dixon wasthirteen, hewas charged with burglary of abuilding. Instead
of moving forward with juvenile delinquency proceedings, the State dleged that Anthony Dixon was

mentally retarded and requested that the district court place him in aresdentid facility. The digtrict court



ordered diagnostic evauation, and it was determined that Dixon’s verba 1Q was40 and his performance
IQ was 61. He was diagnosed as “mildly mentally retarded.” Based on the experts evauations, the
digtrict court found that Dixon was amentaly retarded person, but that he was not dangerous to himself
or others. Thedistrict court committed Dixonto MHMR's custody. Pursuant to former section 55.03 of
the Juvenile Justice Code, the then-pending ddlinquency proceedings were stayed while Dixon received
court-ordered menta hedth services that were ultimately provided by Texas Home Management.™

The State could have sought to have Anthony Dixon confined in ajuvenile detention facility. It did
not. The State could have sought to have him committed to the Ausiin State Hospital or another facility
inwhich he could be confined. It did not. Instead, the proper tate authorities chose aresidentid facility
that had no ability to confine Dixon and that was to send himto specia education classes at a public school
and to send him home to Houston for frequent vigts with his mother and other family members. When
Dixon was repeatedly involved in further crimind conduct for more than three years while a resdent at
Texas Home Management’ sfadlity, state authoritiesdill did not seek to reingtate the juvenile delinquency
proceedings or to prosecute Dixonasanadult. Instead, they choseto leave Dixon at an intermediate care,
residentia treetment fadlity. The state authorities, including MHMR, are, of course, immune fromliability
to third parties for making thesejudgment calls because of the doctrine of sovereign immunity and the fact

that the Texas Tort Claims Act does not waive sovereign immunity under the circumstances of this case. ™

1B Act of May 24, 1973, 63rd Leg., R.S., 8 1, ch. 544, 1973 Tex. Gen. Laws 1460, 1482 (formerly TEX. FAM. CODE
§55.03(d)), repealed asamended by Act of June 19, 1999, 76th Leg., R.S., ch. 1477, § 14, 1999 Tex. Gen. L aws. 5067, 5075
(amending Acts omitted).

14 See TEX. CIV. PRAC. & REM. CODE § 101.021 (waiving governmental immunity from liability only for damages
arising “from the operation or use of a motor-driven vehicle or motor-driven equipment” or the “condition or use of
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Giventhis backdrop, the narrow issue before this Court should bewhat duty anintermediate care
residentia facilityowestothird partieswhenthe State has chosenthat facility for amentaly retarded person
who has had a history of behaviora problemsincluding crimina conduct.

[

There is no question that Anthony Dixon was a mental health patient and that Texas Home
Management provided menta health services and trestment to Anthony Dixon. A digtrict court issued an
order of avil commitment, finding that Dixon “is a mentaly retarded person” and “requires specid training,
education, treatment, care or control for his own, or the community’s welfare.* That court committed
Dixon “for an indefinite period to the custody of the Mentd Hedlth and Menta Retardation Authority of
Harris County, Texas for placement.”*®* MHMR chose the Lakewood facility owned and operated by
TexasHome Management as the menta healthcareprovider for Dixon. Lakewood had aninterdisciplinary
team, congsting of mentd retardation professonas and paraprofessionas, who were to provide reports
to MHMR at least quarterly regarding Dixon' sconditionand the interdisciplinaryteam’ srecommendations

about menta hedth sarvices for Dixon.

tangible personal or real property . . .."); Dallas County Mental Health & Mental Retardation v. Bossley, 968 SW.2d
339, 343 (Tex. 1998), cert. denied, 525 U.S. 1017 (Nov. 30, 1998) (holding that there was no waiver of the county mental
healthfacility’simmunity under the Texas Tort Claims Act even though apatient committed suicide after escaping from
the facility through unlocked doors).

15 Judgment, In re Dixon, No. 72,921 (314th Dist. Ct., Harris County, Tex.) (Jan. 31, 1991).

18 1d. (emphasis omitted).



All of the Peavys dlegations of negligence on the part of Texas Home Management are based on
itsfallure to properly diagnose Dixon’s vidlent proclivities and to treat or recommend to MHMR proper
trestment for him. The specific dlegations of negligence in the Peavys petition are:

1 Inthe falure of the home, it’ sagents/servants or employeesto control Dixonwhen

they knew or should have known he was difficult to control and presented a
danger to himself and members of the public.

2. In the falure of the home its employees and/or agents to refer Dixon for

physchiatric [s¢] trestment and counsding whenthey knew or should have known
that he was a danger to himsdlf and others.

3. I nthe failure of the home itsemployees and/or agentsto provide amore structured
environrment for Dixon when they knew or should have known that he was a
danger to himsdf and to others.

4. In failing to advise the Mental Hedlth and Mental Retardation of Houston, Texas

that Dixon was adanger to himsdf or others.

5. In the falure of Defendant to make sure Anthony Dixon took medication
recommended by the physician.

6. In the failure of Defendant to more closdly supervise Anthony Dixon.

7. In the failure of Defendant to refer Anthony Dixon for reessgnment to a more
secure facility.

8. In dlowing Anthony Dixonto go to Houston in contradiction of Defendant’s own

employees recommendation.

0. In dlowing Anthony Dixon to continue to go on leave to Houston while
experiencing increasing behaviora problems both while in Houston and upon his
return.

10.  Iningituting and following a policy of rewarding good behavior whilenot punishing
bad behavior.



11.  Infaling to refer anthony [sic] Anthony Dixon for revauation [Sc| after he was
found to be a danger to others by his school.Y’

As discussed above, whenMHMR sent Dixonto Texas Home Management’ sfadility, he was not
a person who presented a danger to third parties. The question this Court should ask, therefore, is what
duty amenta hedthcare provider owesto third partiesto recognize that a patient has become dangerous.

| submit that the Court has answered this questionin at least three decisions, Thapar v. Zezulka, '
Van Hornv. Chambers,*® and Birdv. W.C.W.%° In Thapar, apatient, while hospitdized, told his mental
hedth care provider that he fdt like killing his stepfather.> Within a month after his release from the
hospitd, he did infact kill his stepfather.? The dlegations in the suit that followed were that the physician
was negligent in rdeasing the patient from the hospitd, in failing to take steps to have him involuntarily
committed, and in failing to monitor imafter hisrelease to ensurethat he wastaking his medication.?® This
Court held unequivocaly that “Bird and our post-Bird writings answer definitively the first duty question
presented by the facts before us: [the menta health care provider] owesno duty to Zezulka, athird party

nonpatient, for negligent misdiagnosis or negligent treatment of [the patient].”?* This holding did not depend

17 plaintiffs’ Second Amended Original Petition.
18994 S.\W.2d 635 (Tex. 1999).

19970 S.\W.2d 542 (Tex. 1998).

20868 S.W.2d 767 (Tex. 1994).

21994 S.\W.2d at 636.

2|d.

23d. at 637.

21d. at 638.
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onthe degree of control that the menta health care provider had over the patient. Thephysdanin Thapar
certainly had the ability to refrain from releasing the patient when he or she did, had the ability to & least
ask gppropriate authorities to involuntarily commit the patient, and had the ability to monitor the patient to
ensure that he was taking his medication.

Thefactsin Van Horn are even more analogous to the ones before us today. Van Horn treated
a man who was admitted to a hospita displaying “combative’ tendencies® For the first two days, the
patient was physicaly constrained with lesther restraints®® Van Horn then determined that the patient no
longer needed the restraints and could be moved to aprivateroom.?” The patient then attempted to leave
the hospital, and hospita personnd attempted to prevent him from doing 0.2 In the chase and struggle
that ensued, two hospital employees were killed and another was injured.® The subsequent negligence
dams againg Van Horn included dlegationsthat he failed to diagnose properly the patient’s condition,
failed to prevent the patient’ stransfer to an unsecured floor with inadequate facilities to tregt the patient’s
vidlent behavior, faled to see that the patient was transferred to a proper fadlity to handle his violent
behavior, and failed to order mandatory physica restraints®*® We observed that “[t]he gravamen of the

plantiffs complaints is that Van Horn knew or should have known that [the patient] posed a danger to

ZVan Horn, 970 SW.2d at 543.
%d.

d.

B|d.

2|d. at 543-44.

01d. at 544.
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others and should have treated him accordingly.”! But once again, this Court’s decision about the duty
that VVanHornowed to third partiesdid not turnon control. To the contrary, we clearly said that Van Horn
“may havehad a basisfor continuing physical restraint,”? and thensaid that hisfalureto order further
physica restraint “could amount to medical negligence, but only againgt one to whom a duty is owed,”
which we said was only the patient, not third parties™

| cannot square the Court’ s decision today with Van Horn. The Court saysthat in baancing the
traditiond factors we congder in determining when a court will impose a duty, intermediate care facilities
for the mentdly retarded owe aduty to third partiesto properly diagnose and respond to a patient’ sviolent
behavior. But the balancing test came out just the oppositeinVan Horn onvery smilar facts3* The only
difference in the two casesisthat in Van Horn the patient was voluntarily committed.®

The Court attempts to distinguish Van Horn, saying “[h] ere, however, we are not concerned with
a physcian’s duty not to negligently misdiagnose a patient. Rather, we are concerned with the duty to
control.”¥ But the Court’s opinion and the state and federa regulations it cites demonstrate beyond

question that we are dedling with mental health care providers professond diagnoses.

311d. at 545.

%2|d. (emphasis added).
Bd.

% d. at 543-45.

% 1d. at 543.

% sw.3dat__.
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The Court recognizesthat Dixonwastreated by aninterdisciplinary team provided by TexasHome
Management that included mental retardation professionas.®” The Court explainsthat “ THM continuously
assessed Dixon' s socid, psychological, and educationa progress in quarterly reports filed with MHMR.
THM employedaQudified Menta Retardation Professiona (QMRP), to prepare reportstracking Dixon's
accomplishments and failures during the period.”® The Court dso recognizes that Texas Home
Management “provided Dixon not only with room and board, but dso with a plan for his training and
treatment. Professonas employed by THM continually monitored and reported on Dixon's progress to
the state.”*® Therecordisthusclear that Texas Home M anagement’ sfunction wasto provide professond
mental hedlth services to Dixon. Texas Home Management’ s decisions about Dixon's interaction with
members of the public and his family were adirect exercise of professona judgment about the treatment
of amenta hedlth client.

The Court refuses to address or even acknowledge the fact that state regulations required Texas
Home Management’ s interdisciplinary teamto decide when Dixonwould be permitted to have thergpeutic
visitsto his home inHouston.*® Thoseregul ations providethat the“individud’ squdified mentd retardation

professiona (QM RP) mugt authorize and document eachtherapeutic and extended thergpeutic vist, subject

Id.at __ & n.1.
Bld.at .
®id.at .

4016 Tex. Reg. 3525, 3535 (1991) (formerly 40 TEX. A DMIN. CODE § 27.519(b)(2)).
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to the approval of the physician.”** In deciding whether and when Dixon could visit his mother, the
interdisciplinary team necessarily exercised its professond judgment about Dixon's menta hedlth.

The undeniable fact that Texas Home Management’s decisons about the care and trestment of
Dixon and what redtrictions should be placed on him were professona mentd hedth judgments is
underscored by the fact that every 180 days other menta hedlth professionds fromthe Texas Department
of Hedlth were to review the care provided to and the planfor trestment of eachindividud inafadlity like
the one Texas Home Management operated.* The Texas Department of Hedth was to perform a
“continued-stay review.”® The continued-stay review was to include a “certification of the individud's
continuing need for ICF-MR [intermediate care fadlity for the mentdly retarded] services and an
assessment of his continuing eligibility for aleve of care under the criteria Specified [for intermediate care
for the mentaly retarded].”** That continued-stay “review reestablishe[d] the individud’sleve of carefor
the next 180 days."*

In addition, state regulaions required an annud inspection of “patterns of care and services
provided by an intermediate care fadlity for the mentdly retarded (ICF-MR), including the provison of

active treatment.”*® In this annud review, cdled “utilization control,” sate “[r]eviewers consider]ed]

“1d.
4216 Tex. Reg. 714, 740 (1991) (formerly 40 TEX. ADMIN. CODE § 27.531(a)).
B d.
“1d.
®1d.

4 |d. at 739 (formerly 40 TEX. A DMIN. CODE § 27.523).
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necessity, appropriateness, and availability of the fadility’ sservices.”*” The state regul ations required that
the utilization control review consist of “(1) ingpection of care, that is, ingpection of services provided by
thefaclity,” and “(2) aphyscian’ scertificationor recertificationof anindividua’ s-resident’ sneed for | CF-
MR [intermediate care facility for the mentaly retarded] care.”*
The regulations also required a “utilization review” to be performed by the Texas Department of
Hedlth’ sinspection-of-care teams for Title XIX dientsinanintermediate care facility.*® The objectives of
utilization review plans were to:
1) promote qudity care and to promote training that meets individua needs;
2 determine whether needed services are available and are provided on a
continuing bas's
3 ensure that the services provided are necessary; and
(4)  review theindividud program plan.*
In addition to continued-stay reviews, utilization control reviews, and utilizetion review plans, the
state regulaions required an annud “ingpection of care” by the Texas Department of Hedth for each
individud inanintermediate care fadlity.>* An annud “inspection of care (IOC) includes, but is not limited

to, areview of the level of services provided to arecipient to meet hisindividud care and training needs.”*?

And, the review team was required to include “ appropriate health and social-services personnd,” at least

41d.

“81d. (formerly § 27.523(1), (2)).

49 |d. (formerly 40 TEX. A DMIN. CODE §27.525(a), (b)).
0 |d. at 739-40 (formerly § 27.525(d)).

51 1d. at 740 (formerly 40 TEX. A DMIN. CODE § 27.527).
21d. (formerly § 27.527(a)).
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one of whom was required to be “aqudified mentd retardation professiona.”®® The intermediate care
fadllity was required to “ cooperate withthe professiona review team” and to* providepertinent informetion
regarding individuas.”>*

The Court points out that Texas Home Management could have permanently released Dixonback
to the Harris County MHMR if Texas Home Management concluded that Dixon had “maladaptive
behavior(s) that the facility is unable to address successfully . . . .”>> But that conclusionasoinvolved the
exercise of professona judgment by one or more mentd hedlth care professonds.  State regulations
required that “[t]he psychologist mugt participate in the release planning if the reason for release is the
individua’ sdisplay of maladaptive behavior that the fadility is unable to treat successfully.”® And, before
a fadlity could release a client because of “maladaptive behavior(s) that [it] is unable to address
successfully,” the fadlity was required to “provide evidence, in the individud’s record, of the
interdisciplinary team’s atempts to manage the behavior(s). These attempts must include active
participation of the facility’s psychologist or psychiatrist and review by the facility’ s specidly condtituted

committee”®’

2 1d. (formerly § 27.527(b)).

% 1d. (formerly § 27.527(c)).

%5 sSWw.3dat__ (citing 16 Tex. Reg. 3525, 3540 (1991) (formerly 40 TEX. A DMIN. CODE § 27.707(c)(3))).
%6 16 Tex. Reg. 3525, 3540 (1991) (formerly 40 TEX. A DMIN. CODE § 27.707(c)(6)).

1d. (formerly § 27.707(c)(3)).
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All the decisons questioned by the Peavys in this suit are decisons made by Texas Home
Management’s menta hedlth care professonas in the exercise of their professiond judgment about the
trestment and training of Dixon. These professona decisons were subject to continuing and extensve
scrutiny by mental hedlth care professonas employed or engaged by the state. Characterizing this case
amply as one about “control” ignores the undisputed facts and controlling precedent from this Court.

The Court has not properly balanced the competing interests, whichare admittedly intenson. The
duty the Court has adopted today isfar too broad to adequately protect the rightsof the mentdly retarded.
It will result inunnecessary restrictionof their rightsinmany cases by fadlitieswho fear avil liability for their
treestment decisons. The broad, ill-defined duty imposed by the Court will have the additiona effect of
punishing those who exercise their professond judgment in an attempt to care for the mentaly retarded
when, for whatever reason, the crimind justicesystemhasaffirmetively failed to prosecute and confine them
for their crimind acts.

However, aswill be discussed below in part IV, this does not mean that no duty at al should be
imposed onintermediate care facilities like Texas Home Management. Intermediate care facilities for the
mentaly retarded owe a duty to third parties, but not for any failure to diagnose or treat a menta hedth
client.

M1
The Court indicates that Texas Home Management’s duty to “control” Anthony Dixon required

it to prevent him from vigting his mother, but did not require Texas Home Management to prevent Dixon

17



frominteracting with members of the public inNacogdoches.® The Court saysthat Dixon’ sbehavior “was
more managesble in a structured environment™® and, therefore, that Texas Home Management only had
aduty to eiminate Dixon’s unsupervised home visits®® But the evidence on which the Court reliesto erect
itsduty of “control” would dictate afar broader duty of “control.”

If Dixon's behavior before Elizabeth Peavy’s murder was suchthat it was reasonably foreseegble
that he would murder someone in cold blood during a car jacking, then Smply diminaing histrips home
would not have been a reasonable response. Indeed, much of the violent behavior the Court saysled to
the foreseeability of Elizabeth Peavy’s murder, and thereforeto the duty to “control” Dixon, occurred not
in his hometown of Houston, but in the intermediate care facility in Nacogdoches where Dixon lived and
the Nacogdoches public schools he attended each day of the week. Dixon stabbed or otherwise
intentionally cut astudent at his Nacogdoches public school witha piece of glass, and he was verbdly and
physcaly abusve to other students at his school. I this evidence indicates that Dixon was capable of
murder or that he was dangerous to third parties, then his potentia victims certainly included his classmates
at school and residents of, as well as workers at, the intermediate care facility where he lived. Indeed, the
classmate Dixon dashed at school was a third-party victim to whom Texas Home Management owed a

broad duty of “control” under the Court’s writing.

%  sSsw.3dat__.
Pid.at .

Old.at .
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The duty to “control” imposed by the Court amounts to full-time confinement. That isnot the care
the State chose to provide to Anthony Dixon. It was MHMR who made the decision to place Dixon in
aresdentid fadility that had no ahility to physicaly confine imto the extent necessary to prevent hisviolent
acts. While it is true that Elizabeth Peavy might not have been killed if Texas Home Management had
prevented Dixonfromgoinghomethe particular weekend that he did, the duty impaosed by the Court would
require TexasHome Management to confine Dixonvirtudly at al times, even precluding hmfromattending
school, in order to protect third parties from his vident acts. It was the State, not Texas Home
Management, that made the decision about whether Anthony Dixon would be alowed to live among and
interact with the public.

We know fromthe summary judgment record before usthat law enforcement officds and MHMR
were aware of a least some of Anthony Dixon's crimind acts while he resded a Texas Home
Management’ sfadlity. Y et these state actors did not remove Dixon from that intermedi ate carefacility and
place m in a more redtrictive environment.  Why was Anthony Dixon alowed by juvenile justice
authorities to remain among the dvilian population after he was arrested for aggravated assault for
brandishing a gun while trespassing? When Dixon was again taken into custody on other occasions for
bresking and entering, theft of avehicle, and participationinahigh-speed chase, why did law enforcement
authoritiesfal to act? Why did thejuvenile authorities and prosecutorsfail to ask thedidtrict court that had
avilly committed Dixonto anintermediate care facility to revoke that commitment and order him confined
in a secure facility where he would have no contact withthe public? We do not know the answersto these

questions. We do know, however, that the decision and ability to confine Anthony Dixon to the degree
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necessary to prevent harmto third parties rested with the State, not with the intermediate care facility that
the State chose to provide menta hedlth services to Anthony Dixon.
Y

The duty that should be imposed onfadilitiessuch as Texas Home Management is a duty to notify
MHMR and appropriate law enforcement officids of patients crimina or violent behavior, not an
amorphous, open-ended duty to “control” al mentaly retarded persons who have exhibited some crimind
or violent behavior. The State, including MHMR, and appropriate law enforcement offidads cannot make
an informed decision about amentally retarded person’s liberty without dl the facts regarding his or her
behavior. In this case, the State could not make an informed judgment about whether Anthony Dixon
should be confined in the State Hospita, whether juvenile ddlinquency proceedings should go forward, or
whether Dixon should be tried as an adult under crimind law without knowing al the facts.

Imposing suchaduty is not incongistent withour holdingin Thapar v. Zezulka that amenta hedlth
care provider hasno duty to warnthird parties.®* Our decision in that case was based on the public policy
established by the Legidature in a statute that permits but does not require a menta health care provider
to disclose information to law enforcement officids if there is a probability of imminent ham.®? We
concluded that imposing a mandatory duty to warn would conflict with the legidative scheme and would
place menta hedth professionds in the “ Catch-22" of either incurring lighility to a patient for disclosing

confidential communications that proved to be an idle threet or incurring liability to third parties for failing

61994 S\W.2d 635, 638-40 (Tex. 1999).

21d. at 639.
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to disclose®® But in the case before us today, MHMR has legd custody of the patient, and MHMR has
access to dl confidentid communications made during the course of treatment.

Texas Home Management has not established in its summary judgment motion that it has
discharged its duty to report to MHMR and to report non-confidentia information about Dixon' s violent
behavior to law enforcement officids. Whilethereis evidence that many of Anthony Dixon’ s actionswere
knownto MHMR and law enforcement officids, Texas Home Management did not assert or establishthat
it gave dl the pertinent facts to the appropriate state actors. Texas Home Management thusfailed to meet
its summary judgment burden.

Accordingly, | agree with the Court that the claims againg Texas Home Management must be
remanded to the trial court. However, | disagree with the ill-defined and overly broad duty imposed by

the Court today onintermediate care facilities who provide menta health servicesto the mentaly retarded.

PriscillaR. Owen
Judtice

OPINION DELIVERED: October 31, 2002

8 1d. at 639-40.
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