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Justice MoseLEY! ddivered the judgment of the Court inwhichCHIEF JUSTICEPHILLIPS, JUSTICE
HecHT, JusTice OWEN, JusTice O'NEILL, and JUSTICE JEFFERSON joined, and an opinion in which
JusTtice HECHT, JusTice OWEN, and JUSTICE JEFFERSON joined.

Justice O’ NeiLL filed aconcurring opinion, in which CHIEF JUSTICE PHILLIPS joined.

JusTtice ENocH filed adissenting opinion, in which JusTiCE HANKINSON joined.

JusTice RobrIGUEZ and JusTICE SCHNEIDER did not participate in the decision.

This case involves whether a teaching hospital that sponsors a medicd residency program is
vicarioudy ligble for aresident’ s negligent trestment of a patient, occurring while the resident, as part of the

residency training program, was recelving training at another hospital under the immediate supervision of

Y Honorable Jm Mosel ey, Justice, Fifth District Court of Appeals, sitting by commission of Honorable Rick
Perry, Governor of Texas, pursuant to TEX. GOV’ T. CODE § 22.005.



another medicd inditution’s agent. To answer this question we must reexamine, among other theories of
vicarious liability, the particular theory often referred to as “joint enterprise” liability.

We conclude there is no evidence to support the jury’sfindings of joint enterprise, joint venture,
“misson’ or non-employeerespondeat superior, or ratification. We aso conclude the undisputed evidence
proved conclusively, or as amatter of law, that when the resident treated the patient he was acting asthe
borrowed employee of the medica indtitution supervisng him. Therefore, we reverse thejudgment of the
court of appeals® and render judgment that the plaintiffs take nothing by way of their daims againgt the
teaching hospitd.

. BACKGROUND
A. Introduction

InMay 1994, Stacy Wolff was severely injured whenan automobile inwhich she was a passenger
collided with atruck. She was flown by medica helicopter to Augtin’ s Brackenridge Hospitd, where she
was admitted to intensve care and placed on aventilator. Her attending physician, Dr. David Harshaw,
and athird-year resdent, Dr. Mario Villafani, performed atracheostomy on Walff and inserted a breething
tube in her throat.

Severa days after the tracheostomy, Wolff began to bleed from the surgica wound. Villafani

examined Wdlff but decided not to dert Harshaw, Harshaw's subgtitute, or the chief resdent, none of

2999 S.W.2d 579.



whom wereat the hospitd at the time. Shortly after one particularly severe bleeding episode, Wolff went
into cardiac and respiratory arrest. She survived but suffered permanent, severe brain damage.

At dl times during his trestment of Walff, Villafani was enrolled in an integrated generd surgery
resdency program. The program was operated by St. Joseph Hospitd (* St. Joseph”) in Houston, the
sponsoringinditution, and the Central Texas Medical Foundation (* Foundation™), aparticipatinginditution.
The Foundationis a certified hedlth organization operated by physicians under Texaslaw* that wasformed
for the purpose of operating aresidency program. The Foundation isbased in Augtin. Harshaw, Wolff’s
attending physcian, was aso the Foundation’ s Director of Surgical Education.

B. Lawsuit

Wolff and her parents sued a number of defendants, some for having caused the vehicle accident
and othersfor medica mapractice. Beforetrid, the Wolffs either settled with or dismissed dl defendants
except S. Joseph. At the close of evidence, the trid court submitted questions to the jury based on five
vicarious liability theories asserted by the Wolffs. employment, joint enterprise, joint venture, “misson,”
and ratification. Thetrid court refused . Joseph’s request to ingtruct the jury asto the law regarding a

“borrowed employee.”

3Itis undisputed that Wolff's bleeding, which led to her subsequent respiratory and cardiac arrest and her
resulting brain damage,was caused by atracheoinnominatefistula— an erosion between thetracheaand theinnominate
artery, or brachiocephalic trunk.

4 Medical Practice Act, TEX. Occ. CODE § 162.001(b).
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Thejury found that:

85% of the negligencethat proximately caused Wolff’ scardiac respiratory arrest resultingfromher
tracheoinnominate fistula — a serious, permanent, and disabling injury — was attributable to
Villafani;

on the occasion in question, . Joseph and the Foundation were engaged in ajoint enterprise;

on the occasion in question, St. Joseph and the Foundation were engaged in ajoint venture,

on the occasion in question, Villafani was employed by each of St. Joseph, the Foundation, and
the joint venture, and was acting within the scope of his employment with each;

Villafani treated Wolff in furtherance of amissonfor the bendfit of St. Joseph, the Foundation, and
their joint venture and was subject to their control as to the details of the mission;

. Joseph, the Foundation, and their joint venture ratified Villafani’ s conduct; and

Wolff's and her parents’ damages totled $9.5 million.®

The tria court rendered judgment againgt St. Joseph on the verdict, but credited St. Joseph with $2.75

million the Wolffs received from the settling defendants.

C. Appedl

The court of gppeds affirmed, holding that: (1) the trid court did not abuse its discretion in the

manner in which it defined “joint enterprise’ in the jury charge; and (2) there was sufficient evidence to

support the jury’ s finding that St. Josephand the Foundationwere engaged inajoint enterprise.® Because

5 Thetrial court instructed thejury not to includein its damagefindings“any amount for [Wolff’s] closed head

injury resulting from the automobile collision . . . ."

6999 S.\W.2d at 587-91.



thosefindings done supported the trid court’ sjudgment, the court of appeals did not address whether the
evidence supported any other liability theory.”

The court of gppedls dso concluded that the joint enterprise finding rendered harmless any error
in the trid court’s refusa to ingruct the jury regarding the law on “borrowed employees’ because both
participants in the enterprise, . Joseph and the Foundation, were jointly ligble for dl of the enterprise’s
actions® Finaly, the court of appeals determined that the tria court’s error in refusing to ask the jury to
determine the extent of the drivers respongibility for Walff’sinjury was harmless because the tria court
ingtructed the jury not to award damages for injuries caused by the automobile accident.® This Court
granted St. Joseph's petition for review.*°

D. Issues

St. Joseph contends the court of appedls erred inafirming the trid court’ sjudgment, attacking each
of the vicarious liahility theories asserted by the Woalffs. Generdly, St. Joseph disputesthelegd sufficiency
of the evidence as to a least one eement of the jury’ sfindings relevant to each of the Wolffs theories of

recovery; St. Joseph dso complains of charge error. Conversdly, the Wolffs arguer (1) the trid court

"1d. at 591 n.16.

81d. at 592.

°1d. at 594-95.

10 After the case was argued and while it was under submission, JUSTICE GONZALES and JUSTICE ABBOTT
resigned from the Court. JUSTICE RODRIGUEZ, who was appointed to replace JUSTICE ABBOTT, recused himself from
participation in the decision of the case. CHIEF JUSTICE PHILLIPS certified that fact to the Governor, who thereupon

commissionedto the Court the Honorable James A. “Jim” Moseley, Justice of the Court of Appeals forthe Fifth District
of Texas at Dallas, to participate in deciding the case. See TEX. Gov'T CODE § 22.005.
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properly rendered judgment againgt St. Joseph based on its vicarious liahility for Villafani’s negligence
under each theory; (2) the court of appedls properly affirmed the judgment based on the joint enterprise
theory; and (3) thetrid court’s judgment can be upheld on any of their other theories of recovery.
[I. EVIDENCE

Critical to our discussion of these issues is an understanding of the evidence concerning the
relationships among St. Joseph, the Foundation, and Villafani. To evauate the legd sufficiency of the
evidence to support a finding, we mus “determine whether the proffered evidence asawholerisesto a
leve that would enable reasonable and fair-minded people to differ in their conclusions.”** Thus, we
“condder dl the evidence in thelight most favorable to the prevaling party, indulging every reasonable
inference in that party’s favor.”*2 Although it is often stated that a reviewing court performing a no-
evidence review must disregard dl evidence contrary to the finding in question, we need not “disregard

undisputed evidence that allows of only one logical inference™® Nevertheless, we sustain a no-evidence

1 Transp. Ins. Co. v. Moriel, 879 SW.2d 10, 25 (Tex. 1994).

12 pAssociated Indem. Corp.v.CAT Contracting, Inc., 964 S.W.2d 276, 285-86 (Tex. 1998) (citingHarbinv. Seal e,
461 SW.2d 591, 592 (Tex. 1970)); seealso Burt v. Lochausen, 249 SW.2d 194, 199 (Tex. 1952); Moriel, 879 SW.2d at 24
(“*The evidence presented, viewed in the light most favorable to the prevailing party, must be such as to permit the
logicalinference[that the jury must reach].’”) (quoting Lyonsv. Millers Cas. Ins. Co. of Tex., 866 S.W.2d 597, 600 (Tex.
1993)); Hall, Standards of Review in Texas, 29 ST. MARY’s L.J. 351, 481-82 (1998).

BUniverseLifeIns. Co.v.Giles, 950S.W.2d 48, 51 n.1 (Tex. 1997) (citing Wininger v. Ft. Worth & D.C.Ry.Co.,
143 S.W. 1150, 1152 (Tex. 1912) and Tex. & N.O. Ry. Co. v. Rooks, 293 S.W. 554, 556-57 (Tex. Comm’n App. 1927)
(overruling motion for rehearing)).



point only if there is no more than a scintilla of evidence proving each dement of joint enterprise It is
from this perspective that we review the record.
A. Accredited Resdency Programs

After completing medical school, medical students receive an M.D. degree and are digible to
continue their training in a graduate medica education program, commonly referred to as a resdency
program.’®> Residency programs focus on developing dlinica skills and professiona competencies and
preparing the physcdians inthe programs (“resdents’) to practiceinamedica specidty. Resdency training
takes place primarily through the resdents’ provision of patient care while under the supervison of more
experienced physcians. During the course of a residency, the resident takes on progressively greater
responsibility for patient care.’®

M edical residency programs areaccredited under the general authority of the A ccreditationCouncil
for Graduate Medical Education (‘ACGME”).Y" <. Joseph's genera surgery residency program was

accredited by ACGME, which has rigorous, detailed requirements for residency programs. Among other

14 See Gen. Motors Corp. v. Sanchez, 997 S.W.2d 584, 588 (Tex. 1999); see generally Calvert, "No Evidence"
and “ Insufficient Evidence” Points of Error, 38 TEX. L. REV. 361, 362-63 (1960).

15 AMERICAN M EDICAL A SSOCIATION, 1993-1994 GRADUATE M EDICAL EDUCATION DIRECTORY 9 (1993). The
DIRECTORY was marked and introduced into evidence as Plaintiff’s Exhibit 70.

4.

71d. The ACGME isavoluntary association of fiveorganizations: The American Board of Medical Specialties,
the American Hospital Association,the American M edical Association, the Association of American Medical Colleges,
and the Council of Medical Specialty Societies. Accreditationistheresponsibility of the ACGME, the Transitional Y ear
Review Committee (which is appointed directly by the ACGME), and Residency Review Committees (“RRCs”) for the
variouspracticespecialties. The RRC for ageneral surgery residency program, like the oneinvolved here, is sponsored
by the American Board of Surgery, the American College of Surgeons, and the AMA Council on Medical Education.
Id. at 9-11.



things, ACGME requiresthat “[a] residency program must [operate under the authority and control of] a
sponsoring indtitution.”*® However, generd surgery residency programs are sometimes multi-ingtitutional.
Sponsoring inditutions that cannot provide sufficient resources and clinica experience within their own
fadlities may make arrangements with other entities, called “participating ingtitutions,”*® to provide
additiona resources and experience® A participating ingtitution may be “integrated” with the parent or
sponsoring inditution through an agreement that must pecify, among other things

[T]het the program director of the parent inditution: 1) appoints the members of the

teaching dtaff at the integrated ingtitution; 2) gppoints the chief or director of the teaching

sarvice in the integrated inditution; 3) gppoints dl resdentsin the program; and, [Sc] 4)

determines dl rotations and assgnments of both residents and members of the teaching

gaff. %
Although the “generd rul€’ is that the sponsoring and participating inditutions providing a generd surgery

residency program should be in close geographic proximity, thisis not an absolute requirement.?? Thus,

generd surgery resdents may treat patients at a participating inditution some distance away from the

sponsoring indtitution.?

81d. at 11.
¥d.
21d. at 140.
2d,
21d,

B Seeid.



A sponsoring inditution “assumes the find respongbility for a program of graduate medical
education”?* and “must assume responsibility for the educationa qudity of its sponsored program(s).”
However, in generd surgery resdency programs, the ACGME recognizes that the patient’s attending
physcian is respongble for that patient’s care and requires the attending physician to supervise any
resdentsinvolved in providing thet care:

The attending physician has both an ethicd and a legd respongbility for the overdl care

of theindividua patient and for the supervision of the resdent involved inthe care of that

patient. Although [senior resdents] require less direction than junior resdents, even the

most senior resident must be supervised. A chain of command that emphasizes graded

authority and increasing responsbility as experience is gained must be established.

Judgmentsonthis delegation of respongibility must be made by the attending surgeonwho

is ultimately responsible for the patient’s care; [such judgments shall be] based on [the

atending surgeon’s] direct observation and knowledge of each resdent’s kills and

ability. %
B. TheProgram Contract

St. Joseph and the Foundation entered into a written contract (“the Program Contract”), which
stated that St. Joseph operated a generd surgery residency program and wished to “provide extensve
experience in generd surgery for the surgicd resdentsintraining.” The Program Contract also Sated that
the Foundation provided hedlth care trestment at Brackenridge Hospita (which is owned by the City of
Audiin) through residency training programs and the Foundation “desire]d] the services of postdoctoral

surgica resdents to assure the availability of quaified surgeonsin the future” Accordingly, the Program

21d. at 11.
A1d. at 9.

%1d. at 140.



Contract recited that St. Joseph and the Foundation wanted to “ establish an Integrated Generd Surgery
Residency Program at Brackenridge Hospitd, as an integrd divison of . Joseph[’s| Genera Surgery
Resdency [Plrogram.” The program would be conducted according to ACGME requirements.

The Program Contract envisoned two people overseeing the integrated residency program and
the rdaionship between St. Joseph and the Foundation. One person, the Academic Chief of Generd
Surgery, was to be appointed by St. Joseph. The other person, the Director of Surgica Education, was
to be appointed by the Foundation, subject to review and approval by St. Joseph’s Academic Chief and
Director of Medical Education.

The Program Contract dso provided, among other things, that:

C the St. Joseph-appointed Academic Chief was respongble for “direct[ing] the total General
Surgery Residency Program”; appointing residentsto the program; providing for ther training (via
St. Joseph’ steaching g&ff) whiletheywereassgnedto St. Joseph Hospita; and assgning residents
for training with the Foundation in Augtin (subject to the Foundation’s gpproval).

C the Foundati on-appointed Director was responsible for supervising (via the Foundation’ steaching
g&ff) the resdentswhile they were assigned to the Foundation; consulting withthe Academic Chief
on “matters related to the academic aspects of the Integrated Program”; appointing members of
the Foundation’'s surgica teaching staff (subject to the Academic Chief’s gpproval); and making
specific training assgnments of residents and teaching saff of the Foundation (again subject to

approval).

C the assgnment of resdents to the Foundation by the Academic Chief was subject to the
Foundation’s prior gpprova, which could be withdrawn with written notice if aresdent failed to
meet the Foundation’s standards. On withdrawa of gpproval, the Foundation could immediately
suspend the resident from any activities a Brackenridge.

C the Foundationwould pay apro-rata share of aresdent’s stipend while the resident was assigned

to and onrotationwiththe Foundation. A resident assigned to the Foundation would aso receive
from S. Joseph any fringe benefits agreed to betweenthem, but the Foundationwould reimburse

10



St. Josephfor the costs of those benefits. The Foundation would aso pay the residentsahousing
stipend.

C . Joseph would provide residents with professiond liability insurance coverage.

C the Director could participate in recruiting residents for the program, but the Foundation was not
responsible for recruiting or selecting residents or for &t. Joseph's recruiting costs.

With regard to patient care, the Program Contract contained the following provision, referring to
the Foundation as“CTMF":

G The residents assigned to the Integrated Program will provide direct
patient care under the supervision of the teaching staff of CTMF. CTMF steaching
gaff will beunder the supervisonand directionof CTMF sDirector of Surgica Education.
Whilein supervised dinicd training as provided for in this contract, each resident will be
immediately responsible to the member of CTMF’s teaching staff, designated by
CTMF s Director of Surgicd Education, under whose direct dinicd supervison and
control the resdent is working. CTMF's Director of Surgica Education will be
responsible to . Joseph Hospita’ s Academic Chief of Generd Surgery for mesting the
academic needs of the resdents in the Integrated Program while they are training with
CTMF. St Joseph Hospita’ s Academic Chief of General Surgery will cause supervised
clinicd training of each resdent to be provided by the physician-practitioner members of
St. JosephHospitd’ sgenera surgery teeching saff who areresponsble for the supervised
dinicd traning of the resdents in St. Joseph Hospital’s Genera Surgery Residency
Programwhenthe residentsinthe Integrated Programare assigned to St. JosephHospitd.
CTMF will not control the details of the medicd tasks performed by the resdents at St.
Joseph Hospitd; furthermore, St. Joseph Hospital will not control the details of the
medical tasks performed by the residents when they are assigned to CTMF save
through consultation between and the mutual consent of the Academic Chief of
General Surgery at St. Joseph Hospital and CTMF’s Director of Surgical
Education.?’

FHndly, the Program Contract stated it wassubject toacontract (the “ Services Contract”) between

the Foundation and the City of Austin, which wasincorporated into the Program Contract by reference,

2" Emphasis added.
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and that the Program Contract would terminate immediatdly if the Services Contract was terminated or
discontinued for any reason. Also, in the event of a conflict between the terms of the Program Contract
and the Services Contract, the latter would control.

C. The Services Contract

The Services Contract was a written contract between the Foundation and the City of Austin.
Under its terms the Foundation agreed, through its interns, resdents, and faculty, to “provide
comprehensve inpatient and outpatient care” to patients a Brackenridge Hospitd and other locationsin
the Augtin area. The Services Contract was not limited by its terms to the provison of surgica services,
but dso included services to be rendered by residents in other specidties.

The finanad provisons of the Services Contract are important to the issuesbefore us, and welook
at them in some detail. The City agreed to pay the Foundationa maximum amount specified ina“Current
Operating Budget” addendum to the Services Contract.® Inreturn, the Foundation agreed to treat, a no
charge to the City or the patient, so-cdled “MAP Patients,” who were patients digible to receive medica
care a Brackenridge Hospital and other facilities under the City Medicd Assistance Program.

Althoughthe Foundation could not charge the City or the MAP Patientsfor thar hedthcare, it was
authorized to charge or make clams againg any public assstance programs or private insurers that might
be respongible for those hedthcare costs. Asfor non-MAP Patients, the Services Contract provided that

the Foundationcould charge them“individudly or through their third party coverage for servicesrendered.”

2|f the Services Contract were terminated without good cause, the City also agreed to pay the Foundationthe
stipend or salary of certain residents and faculty physicians who continued to provide services to the City, aswell as
a“wind-down” sum of money for a period of sixty days after contract termination.

12



The ServicesContract gpecificdly providedthat dl funds collected by the Foundation* shdl be the property
of the Foundation.”*
D. Residents

Villafani, likeother resdents, had awritten contract with St. Joseph but not with the Foundation.
His contract obligated St. Josephto provide him residency training “to acquire additiona clinica judgment
and proficiency for the practice of medicine.” The contract provided that Villafani would “undertake[his]
dutiesand obligations as anindependent contractor engaged ingraduate medica work and specidization,”
but St. Joseph would determine his “professond duties and standards of medicd practice.” St. Joseph
agreed to pay Villafani a stipend, to give imthree weeks of vacation, and to provide hmuniforms, laundry
sarvice, aparking space, life and hedth insurance, a room when assgned to night duty, and professond
ligbility insurance.

Although Villafani’'s contract with St. Joseph stated that Villafani would not be “the Hospitd’s

employee or agent,” St. Joseph withheld taxes, socia security, and Medicare from Villafani’s paycheck

2 The Services Contract also provided, among other things, that the Foundation would:

C manage, operate, and supervise the Foundation’s M edical Education Programand provide sufficient
medical faculty and administrative support personnel to accomplish the task;

C “plan, develop and operate” the program in accordance with ACGME requirements and “in
consultation with” Brackenridge Hospital’s management and would follow Brackenridge Hospital’s
medical staff procedures; and

C perform all of its services as an independent contractor.

TheServices Contract further stated that the arrangement between the Foundation and the City would “ not be construed

as creating a partnership or joint venture. . .."
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and reported hiswages and the amountswithheld to the IRS ona FormW-2, whichis used for employees.
Also, while the contract stated that Villafani would “not be digible for the Hospita’ s benefit programs” in
fact St. Joseph dlowed Villafani to participate in its employee benefits.
E. Other Related Matters

The record contains evidence that the Foundation rembursed St. Josephfor resdents (including
Villafani’s) salaries and benefits while they were on rotation with the Foundation. As an adminidrative
practice, the Foundation made these payments fromthe revenue it collected from operating the program.
The Foundation dso pad resdents (induding Villafan) a housng sipend during ther rotation at
Brackenridge and provided workers compensation insurance.  While Villafani was on rotation at
Brackenridge, the Foundation set Villafani’ swork schedule and considered himto be itsemployee, but St.
Joseph st Villafani’ s vacation time and sick leave.

In addition, the record contains evidence that:

C The Foundationmade adight profit fromits involvement inthe generd surgica residency program,
while St. Joseph incurred a significant loss.

C Sponsorship of aresidency program enhances an inditution’s stature in the medical community.

C Physicians are drawn to a hospita that has residents available to assst with patient care at lower
rates, thereby increasing both the hospitd’ s business and its profit margin.

C Asthesponsoring inditution, St. Joseph received federal M edi care payments based on the number
of residents in the generd surgery resdency program. There is no evidence it shared these
payments with the Foundation.

C Indtitutions involved in resdency training have an opportunity to recruit resdents to stay and

practice in their communities after they finish ther training.

14



C Harshaw, the Director of Surgical Education appointed by the Foundationto overseetheintegrated
surgicd resdency program, was adso Wolff' s atending physcian. He assigned Villafani to assst
him in providing Wolff’s medical care.

C Villafani, athird-year resdent, was dso supervised by fourth and fifth-year resdents. Harshaw,
the chief resident, and Villafani did not take directionfromanyone at St. Joseph regarding any part
of Wolff’streatment. No one with . Joseph participated in Wolff's care in any way.

We now congder St. Joseph’s arguments with respect to each of the vicarious lidbility theories
asserted by the Walffs.
1. JOINT ENTERPRISE
The trid court asked the jury whether, “[o]n the occasion in question,” St. Joseph and the

Foundation were engaged in ajoint enterprise and ingtructed them that ajoint enterprise exigts:
if the persons or entitiesconcerned have (1) an agreement, elther express or implied, with
respect to the enterprise or endeavor; (2) acommon purpose; (3) acommonbusinessor
pecuniary interest; and (4) an equd right to direct and control the enterprise.

To thisthe trid court added: “To havean ‘equd right of contral,” an entity must have an authoritative voice

or must have some voice and right to be heard.” The jury found that ajoint enterprise existed.

A. ChargeError
St. Joseph firgt argues the trid court erred in submitting the above definition over its objection
because the definition misstated the law and the court of gppedls erred in overruling its objection. St

Joseph specificaly objected that the charge improperly defined the third dement of ajoint enterprise asthe

existence of “acommon business or pecuniary interes” and tendered an ingtruction tracking the language

used in the Restatement of Torts that there must be a“community of pecuniary interest in that [common]

15



purpose, anongthe members[of the group].”*® Thus, St. Joseph properly preserved any error arising from
the charge' s definition of joint enterprise.!

As the court of gppeds recognized, St. Joseph’s argument is not about the form of the definition
submitted; rather, St. Joseph contends that the court’ s definition misstated Texas law concerning a joint
enterprise. Whether adefinition used in the charge misstated the law isalega question. Thus, the court
of appeds properly reviewed the issue de novo, as do we.*

Mot discussions of joint enterprise liability in Texas begin with our 1974 opinion in Shoemaker
v. Estate of Whistler.®® That case involved a dlaim for damages resulting from an airplane crash that
occurred during avoluntary Civil Air Patrol seerch mission. The plaintiff, a surviving parent of one of the
persons killed in the search plan€e’ s crash, sought to impute the negligence of the plan€' s pilot-owner to a
passenger-owner, rendering the latter’ s estate liable for damages

After recounting the facts of the case and the historica foundations of the joint enterprise doctrine,

Shoemaker quoted and expresdy adopted the Restatement’ s definition of ajoint enterprise, induding the

%0 RESTATEMENT (SECOND) OF TORTS § 491 cmt. ¢(3) (1965).
3l See TEX. R. CIv. P. 272-274, 278, 279.

%2999 S.W.2d at 586; seealso TEX. R. CIv. P. 277; M.N. Dannenbaum, Inc. v. Brummerhop, 840 S.W.2d 624, 631
(Tex. App.—Houston [14th Dist.] 1992, writ denied) (stating that an instruction isimproper if it misstates the law).

%3513 S.W.2d 10 (Tex. 1974).

#1d. at 11-12.
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requirement that, between the members of the group, there be *a community of pecuniary interest in that
[common] purpose.”® Inorder tofaithfully set the stagefor our analysis, we quoteShoemaker extensively:

A codification of the business or commercia characterizationof joint enterpriseis
set forth in The Restatement 2d of Torts 8 491 (1965) where it is stated at comment c:
“The dementswhichare essentia to ajoint enterprise are commonly stated to befour: (1)
an agreement, express or implied, anong the members of the group; (2) a common
purpose to be carried out by the group; (3) a community of pecuniary interest in that
purpose, anong the members, and (4) an equal right to a voice in the direction of the
enterprise, whichgivesan equal right of control. Whether these dementsexist isfrequently
aquestionfor the jury, under proper direction from the court.” While severd courtshave
embraced the “community of pecuniary interest” element set forth in the Restatement,
others have articulated this dement in terms such as a “common business purpose,” a
“common financid interest,” a*common pecuniary objective,” or a “venture for profit in
afinancid or commercid sense.” The courts that have redtricted joint enterprise to the
businessor commercia context have perceived inequitiesin application of the broader joint
enterprise doctrine. Indeed, there is not the same reason for imposing ligbility in the
non-commercid Stuations which are more oftenmattersof friendly or family cooperation
and accommodation.

While the broader definition of joint enterprise has been previousy embraced by
this Court, we have determined that the definition set forth in the Restatement § 491,
comment c is better reasoned and is adopted. By limiting the application of the doctrine
to an enterprise having a business or pecuniary purpose, we will henceforth be avoiding
the imposition of a bascaly commercid concept upon relaionships not having this
characterigtic.®

Although we considered the concept of joint enterprise ligbility in severd cases after Shoemaker,
we have not dtered Shoemaker’' s adoption of the Restatement definitionof joint enterprise. Nor havewe

changed its holding requiring as an dement of joint enterprise that there exist acommunity of pecuniary

% |d.at 16-17 (affirming a take-nothing judgment because there was no evidence of acommunity of pecuniary
interest in the common purpose of the enterprise in question — the Civil Air Patrol search).

%d.
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interest in the common purpose to be carried out by the membersof the group.®” Thus, the third dement
of ajoint enterpriseis, and has been since Shoemaker , whether thereis*“a community of pecuniary interest
in [the common purpose of the enterprisg], among the members [of the group].”*®
The court of appeds hdld that the trial court properly defined jaint enterprisein charging the jury,*
recognizingthat we adopted the Restatement language in Shoemaker . Thecourt of gpped s, however, held
that the Restatement language and the language in the charge mean the same thing:
[T]he Shoemaker court approved the languege of the Restatement, “a community of
pecuniary interest in [the common purpose of the enterprise], among the members” but
then noted that this only meant that the enterprise have a* commonbusinessor pecuniary
purpose.” 4
We disagree with the court of appeals characterization of the language in Shoemaker as wel as its

conclusionthat the third ement of the Restatement’ s definition has the same meaning as the definitionused

in the charge.

"In Triplex Communications, Inc. v. Riley, we referred to the third element of ajoint enterpriseas “acommon
pecuniary interest.” 900 S.\W.2d 716, 718 (Tex. 1995) (quoting Shoemaker, 513 S.\W.2d at 16-17). And in Blount v.
Bordens, Inc., wereferred to the third element as “a community of pecuniary interest.” 910 S.W.2d 931, 933 (Tex. 1995)
(per curiam) (citing Triplex, 900 S.W.2d at 718). However, both references were in the context of a cursory recitation of
all four elements of ajoint enterprise, with no indicationthat we were changing any of those elements fromthe language
set forth in the Restatement and expressly adopted in Shoemaker. As such, the language in Triplex and Blount must
be recognized merely as shorthand renditions of the elements of a joint enterprise, not a revision of the Restatement
formulation. Moreover, in Texas Department of Transportationv. Able, werecited the elements of ajoint enterprise by
quoting directly from Shoemaker and the Restatement. 35 S.W.3d 608, 613 (Tex. 2000).

% shoemaker, 513 S.W.2d at 16-17.
%9999 S.W.2d at 587.

“1d. at 586.
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In Shoemaker, we expressy adopted the Restatement definition of joint enterpriseinthe context
of deciding whether to limit joint enterprise vicarious liability to the business or commercia context.*
Before adopting the Restatement’s formulaion, we considered several aternative wordings for that
regtriction, including **common business purpose,” a ‘common financid interest, a ‘common pecuniary
objective; or a‘venture for profit in a financia or commercial sense’”#? Although in Shoemaker we
referred to our adoption of the Restatement’ s definition as “limiting the gpplication of the doctrine to an
enterprise having a business or pecuniary purpose,”* this statement was madein the context of limiting the
joint enterprise theory to commercid as opposed to persond transactions. It did not modify the
Restatement language that we expresdy adopted to define joint enterprise.

Comparing the charge's language (“common business or pecuniary interest”) with the
Restatement’ slanguage (a* community of pecuniary interest in[the common| purpose, among the members
[of the group]”) confirms that the two phrases do not have the same meaning. Moreover, the charge's
wording isinthe digunctive, whichwould permit the jury to find that the third ement of the joint enterprise
test was met after finding either a*common businessinterest” or a“common pecuniary interest.”

Parties to an agreement may have a*common businessinterest,” “acommonpecuniary interest,”
or both, despite lacking a community of pecuniary interest inthe purpose of their agreement. For example,

both a franchisor and its franchisee may be said to have a common business and pecuniary interest in the

4513 S.W.2d at 17.
21d,

4.
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retall marketing or saes of the franchised product or service. The franchisee benefits from recelving the
income and any resulting profits generated by its sales and by the market vaue of his or her franchise
resulting from its profitability. The franchisor benefits by receiving roydty payments from its franchisee
based on those sales and by the enhanced vaue accruing to its franchise opportunities resulting from the
financia success of the existing franchises.

Similarly, wholesders and retallers may aso be sad to have a common business or pecuniary
interest in the retall marketing and sales of thar products. Without retail demand for the product they
digribute, neither the wholesder nor the retaller will stay in busnessvery long. And the same could dso
besad of aretaler's supplier — both the baker and the owner of a hot dog stand benfit finandaly from
the latter’ s hot dog sdes— athough the baker’ s benefit isindirect.

However, afranchisor, wholesder, or supplier usualy does not have a“community of pecuniary
interest” inthe retail salesof its respective franchisees, retallers, or customers. Although theformer entities
gand to bendfit financidly from the successful downstream marketing of their goods or services, their
interestsin those activities are not held in * community” with the membersof the latter group because they
are not shared “without specid or distinguishing characterigtics.*

In Ely v. General Motors Corp., the Texarkana Court of Appeas recognized the “non-

commund” nature of the pecuniary interests of entities a different levels of a distribution chain.® 1t hdd

“ Elyv.Gen.Motors Corp., 927 S.\W.2d 774, 779 (Tex. App.—Texarkana 1996, writ denied) (citing BLACK’S LAW
DICTIONARY 274 (6th ed. 1990) (defining “common™)).

S1d.
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that the service and franchise agreements between an auto manufacturer and an auto dealer did not
evidence the community of pecuniary interest required for ajoint enterprise.*

Thus, whether parties have a “common business or pecuniary interest” (as the court’s charge
inquired) is not the same as whether they have a “community of pecuniary interest,” as required by
Shoemaker and the Restatement. Ingtructing the jury that it may find ajoint enterprise based in part ona
finding of a “common business or pecuniary interest” opens to vicarious ligbility parties who may have
business or pecuniary interestsinthe activities of others, but whoseinterestsin those activities are not held
incommunity withthose othersbecausethey arenot shared without special or disinguishing characterigtics.
This is contrary to the requirements of the Restatement and Shoemaker. Such a charge thus misstates
Texas law regarding joint enterprise.

Thetrid court’ sdefinitionof “joint enterprise” aso has another shortcoming, whichbecomes more
apparent whenandyzing how the four dementsof the Restatement’ sjoint enterprisedefinitionlink together.
Thefirgt two dementsrequire an agreement and acommon purpose to be carried out by the group.*” The
third dement — “a.community of pecuniary interest in that pur pose, among the members™® — isreferring
to the same “common purpose’ and “group” membersreferred to inthe second dement. Lagtly, thefourth

element requires the group members to have “an equd right to a voice in the direction of the enterprise,

“1d.
4" RESTATEMENT (SECOND) OF TORTS § 491 cmt. ¢ (1965).
% |d. (emphasis added).
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whichgivesanequal right of control.”*® Thus, the dements of the Restatement’ s definition interrelate and
require dl the parties to the proposed joint enterprise to: (1) agree to a common purpose; (2) have a
community of pecuniary interest in that common purpose; and (3) have an equd right of control over the
enterprise or project™ formed to carry out that purpose.

Thisanalys's appears prosaic, especidly if the evidence of the parties relationship raisesonly the
possihility of a angle, discrete common purpose and agreement between them.  For example, if the
evidence showed two otherwise strangers agreed to travel together to a certain destination, the common
purposeand the scope of any purported joint enterprise aisang fromtheir relationship would be undisputed,
even if the parties disputed the existence of the other elements necessary for joint enterprise liability.

The importance of this observation becomes more gpparent when, asin this case, the evidence
showsamore complex, ongoing relaionship betweenthe membersof the clamed joint enterprise. In such
circumstances, the evidence may show severa different agreements and understandings between the
parties, encompassing an assortment of common purposes, and thus a number of possible projects or
“enterprises’ devoted to carrying them out. The parties may have a*community of pecuniary interest”
(required by the Restatement’ sthird eement) in some of those purposes but not in others. Or, asto some

of the putative enterprises but not others, the evidence may be equivoca or non-exisgent asto whether the

4.

% The ordinary definition of “enterprise” is“a project undertaken or to be undertaken . ..” or“aplan for such
aproject.” W EBSTER'S NEW UNIVERSAL UNABRIDGED DICTIONARY 648 (1996).
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parties have an equal right to avoiceinthe enterprise sdirection, givingan equa right of control asrequired
by the Restatement’ s fourth eement.

If the evidence shows severa possble purposes and concomitant projects or enterprises to
accomplishthem, aproperly worded charge must require the jury to find that the joint enterprise dements,
particularly the “community of pecuniary interest in [the common] purpose’ and “equd right of control”
elements, exis withrespect to the same concomitant purpose and enterprise. Otherwise, ajury could find
ajoint enterprise existed even if the evidence conclusively showed, for example, that with respect to two
possible common purposes and their corresponding enterprises, there was no community of pecuniary
interest in one, and no equd right of contral in the other.

Inthis case, the trid court submitted a definitionthat did not requirethe purposeinwhichthe parties
have acommunity of pecuniary interest to be the same as the purpose of the enterprise or project over
whichthe partieshave anequal right of control. Thetria court’ sdefinitionmisstatesthe law when, ashere,
there is evidence of an agreement encompassing a number of possible purposes and activities, a complex
financid relationship related to those purposes, and a composite of rights and respongbilities concerning
the control of the parties endeavors.

Accordingly, wedisagree withthe court of appeals conclusionthat we hed in Shoemaker that the
Restatement definition means the same as the language used in the trid court’s charge. We conclude the
trid court’s charge misstated the legd requirements for finding a joint enterprise by defining the third

edement of ajoint enterpriseasrequiring a“commonbusiness or pecuniary interest” and not a* community
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of pecuniary interest in[the common] purpose, anong the members [of the group].”®* Because the court
of appeals erred when it found to the contrary, we sustain St. Josgph's issue in this regard.>?
B. Legal Sufficiency of the Evidence

St. Josephad so contendsthe evidenceislegdly insufficent to support the finding of joint enterprise.
Beforewe canmeasure the sufficiency of the evidencewe mudt fird identify the standard againgt whichthe
evidenceisto be measured.

In Osterberg v. Peca, we considered whether we should measure the sufficiency of the evidence
agang the jury charge that was actudly submitted, which the gppellants claimed was defective, or aganst

the charge that thetrid court should have submitted, and we concluded that “it is the court’s charge, not

51 The court of appeals also stated the district court’s definition “actually narrowed or restricted the term
‘pecuniary’ to abusiness context.” 999 S.W.2d at 586. It supported thisconclusion by observing that Texas courtshave
used the word “pecuniary” broadly to mean financial or monetary matters and as “encompassing personal as well as
business or commercial implications.” Id. at 587. As an example, it stated: “‘Pecuniary benefits’ encompass those
benefits, including money, that can be reasonably estimated in money, such as |abor, services, kindness and attention
of achildtoitsparents.” Id.(emphasis omitted) (quoting Borak v. Bridge, 524 S.\W.2d 773,776 (Tex. Civ.App.—Corpus
Christi 1975, writ ref'd n.r.e.)). It then concluded that the district court’ s definition “made it clear to the jury that it could
find that St. Joseph and the Foundation were engaged in a joint enterprise only if it found that the nature of their
endeavor was business or commercial, as opposed to personal in nature.” Id. (emphasis omitted).

Because we do not agree that the term “pecuniary” is as broadly defined as the court of appeals stated, the
court of appeals erredin holding that the charge narrowed theterm’s use to a business context. 999 S.W.2d at 586. Even
applying the court of appeals’ definition, however, the chargedid not narrow or restrict the jury’s consideration of the
term“pecuniary” to abusinesscontext. Totheextent “ pecuniary” may be understood to encompass morethan business
or commercial situations, the charge’s disjunctive phrasing of “business or pecuniary interest” would improperly allow
ajury to find the element was proven even in the absence of acommercial or business arrangement.

52 |n reaching this conclusion, we are aware that the trial court’s definition of joint enterprise tracked the

language set forthin the Texas Pattern Jury Charge. See COMM. ON PATTERN JURY CHARGES, STATE BAR OF TEX., TEXAS
PATTERN JURY CHARGES — GENERAL NEGLIGENCE & INTENTIONAL PERSONAL TORTS PJC 7.11 (2000).
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some other unidentified law, that measuresthe sufficiency of the evidence when the opposing party fails
to object to the charge.”®

But thiscaseis different from Oster ber g because St. Joseph properly preserved error by objecting
to the joint enterprisedefinitionusedinthe charge. Becausethetria court submitted an erroneous definition
of joint enterprise over aproper objection, we measurethe legd sufficiency of the evidence supporting the
jury’s finding of joint enterprise againg the Restatement’s definition of joint enterprise as adopted in
Shoemaker.> For convenience, we repeat the elements of that definition as follows:

(1) an agreement, express or implied, among the members of the group; (2) acommon

purpose to be carried out by the group; (3) a community of pecuniary interest in that

purpose, anong the members, and (4) an equd right to a voice in the direction of the

enterprise, which gives an equa right of control.>®

Withrespect to the first e ement, the ProgramContract isample evidence of an agreement between
St. Josephand the Foundation. However, asdiscussed in connection with the definition of joint enterprise,
evidence of an ongoing, complex relaionship between two or more entities may well raise the possibility
of anumber of purposes (Some common, others not), interests (both separate and common, pecuniary and

non-pecuniary), agreements, and activitiesdesigned to fulfill those purposes, as well as a composite of rights

and respongbilities concerning the control of those activities.

5812 S.W.3d 31, 55 (Tex. 2000) (emphasis added).
*Seeid.

% shoemaker v. Estate of Whistler, 513 SW.2d 10, 16-17 (Tex. 1974) (citing RESTATEMENT (SECOND) OF TORTS
§ 491 (1965)).
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Anenterpriseor projectismost commonly defined by the common purpose or god of itsmembers.
The jury found ajoint enterprise existed between St. Joseph and the Foundation, but the charge did not
define the phrase “common purpose’ or the “enterprise’ concomitant with that purpose. If possible,
however, we must interpret the jury’s findings in a manner to uphold the judgment.>® Thus, we look first
to the evidence of the agreement or agreements between . Joseph and the Foundation to ascertain their
possible “common purposes,” and thenwe consider if the evidenceislegdly sufficent to support the finding
of ajoint enterprise with respect to each possible common purpose evidenced by their agreements.

1. General Surgery Residency Program

We need not go into detail to conclude the record contains the requisite evidence that St. Joseph
and the Foundation had an agreement and a common purpose to establish a generd surgery residency
program at Brackenridge Hospitd. The Program Contract recites that St. Joseph and the Foundation
sought to operate “an Integrated General Surgery Residency Program at Brackenridge Hospitd, as an
integrd divison of . Joseph[’'g] . . . Generd Surgery Residency Program . . .." Evenif the parties had
not expressly recited this common purpose, the terms of the Program Contract make it clear this was a

common purpose of the two parties.

%6 Jackson v. U.S. Fid. & Guar. Co., 689 S.\W.2d 408, 412 (Tex. 1985); Otis Spunkmeyer, Inc. v. Blakely, 30
S.W.3d 678, 685 (Tex. App.—Dallas 2000, no pet.) (defining “occurrence in question” in a manner supporting thejury’s
finding under the evidence).
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We now look to see whether there is more than a santilla of evidence that St. Joseph and the
Foundation had a community of pecuniary interest in that purpose®’ i.e. the purpose of operating the
genera surgery resdency program at Brackenridge Hospital. We conclude there is no such evidence.

The ordinary meaning of “pecuniary” is“of or pertaining to money.”*® Thus, to satisfy the third
eement of the Restatement definitionaninterest must first be monetary innature. And again, that monetary
interest must be common among the members of the group — it must be one “shared without specid or
distinguishing characterigtics.”>®

Thereisno evidence in the record that St. Josephagreed to share withthe Foundationany money
it received from operating the generd surgery residency program. Although St. Joseph received Medicare
fundsbased on the number of residentsinthe program, thereis no evidence the Foundation shared inthose
funds. Similarly, thereisno evidence the Foundation agreed to sharewith St. Joseph any money it received
fromoperating the resdency program. The evidenceisundisputed that the Foundation contracted with the
City of Audiin to treat patients, uang medical resdents and others, at Brackenridge Hospital and other
Audtin locations.  In return, the Foundation received certain payments from the City of Augin. The
Foundation a so retained the right to hill patients (except MAP Patients), government ass stance programs,

and third-party payors (as applicable) for the services provided by its physcians, induding the genera

*" See Shoemaker, 513 S\W.2d at 16-17.
%W EBSTER’'S NEW UNIVERSAL UNABRIDGED DICTIONARY 1428 (1996). Other alternative definitionsinclude: “2.
Consisting of or given or exacted in money or monetary payments: pecuniary tributes. 3. (of acrime, violation, etc.)

involving a money penalty or fine....” Id.

¥ Elyv.Gen.MotorsCorp., 927 S.W.2d 774, 779 (Tex. App.—Texarkana 1996, writ denied) (citing BLACK’SLAW
DICTIONARY 274 (6th ed. 1990) (defining “common”)).
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surgery residents, and to collect on those hills. It is undisputed the resulting income belonged to the
Foundation and was not shared with St. Joseph. Although the Foundation reimbursed St. Joseph for the
sdaries and benefits paid to the generd surgery resdents while they were on rotation at Brackenridge
Hogpitd in Audtin, thereis no evidence this obligation depended on the Foundation’ s receipt of any fees
generated by the resdents or was payable soldly from that source of income.

The Walffs argue that both St. Joseph and the Foundation benefitted finanddly fromthe residency
program.®® Their brief first states that without the Foundation, “St. Josgph could not have an accredited
surgica residency program, making the most obvious benefit the program’ svery existence.” However, the
record references the Wolffs cite in their brief do not support this Satement. Rather, these cited portions
of the record make clear that it was the Foundation that could not have participated in a generd surgery
resdency program without St. Joseph’s involvement. There is aso evidence St. Joseph could have
operated anaccredited residency programby afiliaing with ingtitutions other thanthe Foundationand had
previoudy obtained surgicd experience for its resdents by working with other hospitasin Houston.

Moreover, the existence of monetary benefits flowing from the program does not by itself satisfy
the third eement of ajoint enterprise. Theremust till be evidence that the monetary benefitswere shared
among the members without specid or distinguishing characterigtics, and there is no evidence of such an

arrangement here.

% The Wolffs' brief argues the evidence is legally sufficient to support the finding of a“common business or
pecuniary purpose,” which was how the court’s charge defined this element of joint enterprise. Asdiscussed earlier,
thisis not the standard against which we review the sufficiency of the evidence.

28



The Wolffs dso point to evidence that sponsoring aresidency program enhances an inditution's
dature in the medicad community and that indtitutions involved in resdency training have an opportunity to
recruit resdents to stay and practice in their communities after they finish their training. To the extent that
there is evidence that St. Joseph and the Foundation actudly received these benefits, as opposed to
evidence that these are the types of benefits that generdly accrue from operating a residency program,
these benefits are nonetheless non-pecuniary in nature because they do not congtitute monetary interests
resulting from the operation of the resdency program.

Moreover, these types of indirect, potentid financid interests are Smilar to the indirect, potentia
financid interests of the franchisor, wholesder, or supplier concerning the success of their respective
franchisees, retalers, or customers. If such interests are sufficient to conditute a* community of pecuniary
interest in [the common] purpose,” the possihility of joint enterprise vicarious liability would be extended
to reationships and Situations far beyond those considered in our prior cases and those envisoned and
discussed in the Restatement.

The Wdlffs dso point to evidence that physicians are drawn to hospitds that have resdents
avalableto assist withpatient care at lower rates, thereby benefitting the hospitals. Thisinterest issmilar
to the indirect, potentia financid interests described above and isnot sufficdent to satisfy the Restatement’s
third dement of ajoint enterprise. Even if this interest were consdered pecuniary in nature, it is not one
commonto both St. Joseph and the Foundation. The Foundation is not a hospital, but an organization of

physicians set up to operate this and other residency programsin Augtin.
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Thiscaseisunlike Texas Department of Transportation v. Able,%! inwhichthis Court hed there
was evidence to support a finding that a joint enterprise existed between a state agency — the Texas
Department of Transportation (*TxDOT”) — and alocd trangt authority— HoustonMetropolitanTrangt
Aduthority (“Metro”).52 The opinion in Able recited that the evidence included documents explaining the
joint nature of TXDOT’ sand Metro’ sfinancid undertakings with respect to the constructionand operation
of the high occupancy vehide lane involved in the case and stated that the documents*clearly contemplate
an economic gain that could be redized by undertaking the activities in [the manner they contracted].”®®
By contradt, this case contains no evidence that either St. Joseph or the Foundation agreed to share with
each other any financid benefits resulting from the operation of the generd surgery resdency program as
awhole, the program’s operations at Brackenridge, or Wolff’ s treatment.

The Wolffs next argue thet the “community of pecuniary interest” requirement is met because St.
Josephand the Foundation shared costsrelated to the program, diting as examples evidence that they both
contributed personne and services and the Foundationreimbursed St. Josephfor the costs of the stipends
paid to the resdentswho were onrotationat Brackenridge Hospitd. The Restatement, however, requires
the membersof ajoint enterprise to have acommunity of pecuniary interest inthe common purpose or god
of the enterprise, not the means by which that purpose or god is achieved. Like the co-owners who

purchased the search plane that crashed in Shoemaker, St. Joseph and the Foundation may have both

6135 S.W.3d 608 (Tex. 2000).
62 |d. at 616.
& |d. at 614.
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gpent money in connection with the resdency program. The investment of time and money to fulfill a
common purpose, however, does not render that purpose “pecuniay” in nature. Rather, such an
expenditure may be evidence of acommon purpose or ajoint right of control concerning the project or
enterprise undertakento accomplish that purpose. It does not, however, invest anon-pecuniary purpose
with a pecuniary nature. Were it otherwise, anagreement to share the costs of accomplishing a common
— though non-pecuniary — purpose, such as taking a shared vacation or jointly purchasing a boat for
recreationa purposes, would render that purpose pecuniary in nature and, thus, sufficient to meet the third
element of the Restatement’ s joint enterprise definition.

Additiondly, sharing the costs of accomplishing a common purpose does not render the parties
respective interests in that purpose “community” in nature. There still must be some evidence that the
parties shared or hdd incommunity a pecuniary interest intherelevant common purpose. We have dready
detailed the evidence that negates any notion that St. Joseph and the Foundation had a “community” of
pecuniary interest inthe resdency program. Accordingly, we concludethat thereisno morethan ascintilla
of evidence of acommunity of pecuniary interest between St. Joseph and the Foundation in the operation
of the surgica residency program a Brackenridge Hospital. Because this precludes a finding of joint
enterprise with respect to this common purpose, we need not consder whether there is evidence of the

other eements of such ajoint enterprise.
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2. General Patient Careat Brackenridge

There is evidence that providing medical care to patientsisanintegrd part of amedica resdency
program. Thus, looking at the Program Contract with a narrower focus, the jury might have found thet it
evidenced a common purpose between St. Joseph and the Foundation to provide patient care at
Brackenridge Hospital. Because we must uphold the jury’s determination of joint enterprise if it is
supported by the evidence, we examine the evidence of a joint enterprise with respect to this possble
common purpose as well.

However, as discussed inconnectionwiththe operation of the residency programat Brackenridge,
there is no evidence of a community of pecuniary interest between St. Joseph and the Foundation with
respect to the provision of patient care at Brackenridge. We do not recount that evidence in detall again,
but the most criticd evidence isthat the parties did not share any income from the residency program’s
operations at Brackenridge. The Foundation billed for the resdents services at Brackenridge and kept
al of the revenue; St. Joseph received none of it.

Thus, we conclude that there is no more than a scintilla of evidence of acommunity of pecuniary
interest between St. Joseph and the Foundation in providing patient care at Brackenridge Hospitd.
Because this holding precludes a finding of joint enterprise with respect to this possible common purpose,

we need not consider whether thereis evidence of the other eements of such ajoint enterprise.
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3. Walff’'sCare

We adso consder whether St. Joseph and the Foundation had a common purpose of providing
patient care specificdly to Stacy Wolff. In addition to the complete lack of evidence of a community of
pecuniary interest with respect to Wolff's care, there is no evidence St. Joseph was aware of Wolff's
presence asapatient at Brackenridge, muchlessthat St. Josephand the Foundation had an agreement and
common purpose specificdly with regard to Wolff’ s treatment.

4. Conclusion

One of the dements of ajoint enterprise in Texas is that there must bea” community of pecuniary
interest in[the common] purpose [of the enterprise], among its members.”®* Thereis no evidence of such
an interest in any of the possible common purposes between S. Joseph and the Foundation raised by the
evidence. Thus, rather than remand this theory of recovery to the trid court to be retried using the
appropriate jury ingructions, we render judgment that the Wolffs take nothing againgt St. Joseph under a
joint enterprise theory.

V. JOINT VENTURE

In response to Question No. 4, the jury found St. Joseph and the Foundation were engaged in a

joint venture. They wereingtructed that ajoint venture exists“if the persons or entities concerned have (1)

acommunity of interest inthe venture; (2) an agreement to share profits, (3) anagreement to sharelosses,

5 shoemaker v. Estate of Whistler, 513 SW.2d 10, 16-17 (Tex. 1974).
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and (4) amutud right of control or management of the venture.” Accordingly, if thereisno evidence of any
one of these four eements, we cannot sustain the jury’ s finding of ajoint venture.®®

St. Joseph contends thereis no evidence of an agreement between it and the Foundation to share
monetary profits or losses. In response, the Wolffs do not point to any such evidence, and goplying the
appropriate slandard of review, we have found none. The Wolffs however, citeour opinionin Porter v.
Puryear and argue that the shared profits and |osses necessary to support the existence of ajoint venture
need not be directly monetary in nature.®®

Porter involved acdamed joint venture between two physcians, Dr. Finer, who was asurgicd
resdent at a hospitd, and Dr. Porter, who owned the hospitd. Finer agreed to perform surgery on a
patient, and Porter agreed to furnish hospital and surgical faclitiesand ananesthetist’ sservices. Uponthe
completion of the surgery, Porter would charge the patient a fixed fee, to be divided between the two of
them. Although thisarrangement clearly evidenced an agreement to share profits, Porter argued therewas
no evidence of an agreement to share losses, and thus he could not be ligble as ajoint venturer withFiner
for medica malpractice®”’

We hdd that the fact that Finer was not responsible for a share of the hospital expenses and

attendants salaries did not mean that he shared no part of the losses:

8 Schlumberger Tech. Corp. v. Swanson, 959 SW.2d 171, 176 (Tex. 1997).
8 262 S.W.2d 933, 938 (Tex. 1953).
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If the fee was paid, both would share in the compensation arisng out of the venture. If it

was not paid, both would share in the losses — Dr. Porter would lose the value of the use

of hisfadlitiesand employees servicesand Dr. Finer would lose the value of his services,

time and labor. The arrangement was not unlike any joint venture to which one party

contributes the capital and the other contributes his services®

Based on Porter, the Wolffs postionisthat if the surgery resdency program failed, St. Joseph
and the Foundation would lose the vaue of their respective investments of services, time, and employee
labor. The Wolffs argue that evidence of suchanarrangement constitutes some evidence of an agreement
to share losses and supports the jury’ s finding that St. Josephand the Foundationwere engaged in ajoint
venture.

We need not reachwhether evidence of anarrangement likethe onediscussedin Porter congtitutes
evidence of “anexpress agreement to share |0sses’ necessary to establish ajoint venture because, unlike
Porter, the record in this caseis devoid of any evidence that St. Joseph and the Foundation agreed to
share profits. We previoudy detailed the evidence concerning the parties financia relationship and
summarizeit here only by stating that there is no evidence St. Joseph and the Foundation agreed to share
income (much less profits) received from any source, induding the operation of the general surgery
resdency program.

In reviewing the record with respect to the jury’sfinding of “joint enterprise,” we congdered dl

possible common purposes raised by the evidence. However, here we need not search for possible

dterndive “ventures’ insupport of the jury’ sanswer to QuestionNo. 4. Regardless of how the jury could

4.
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have defined “venture’ under the evidence, the complete absence of any evidence that St. Joseph and the
Foundationagreed to share profitsisfata to the Walffs joint venturetheory. Becausethereisno evidence
to support the jury’s answer to Question No. 4, the Wolffs' judgment against St. Joseph cannot stand on
the joint venture theory of vicarious liability.
V. RATIFICATION

The trid court ingtructed the jury that ratification may be express or implied and that implied
ratification occursif:

aparty, though he may have been unaware of unauthorized conduct takenon hisbehdf at

the time it occurred, retains the benefits of the transaction invalving the unauthorized

conduct after he acquired ful knowledge of the unauthorized conduct. Implied ratification

resultsin the retification of the entire transaction.
The jury found Villafani’s conduct had been raified by St. Joseph, the Foundation, and a joint venture
between St. Joseph and the Foundation. St. Joseph contends there is no evidence to support these
findings

We have dready concluded thereisno evidenceto support the finding that ajoint venture existed
between St. Josephand the Foundationand, therefore, necessarily concludethereis no evidenceto support
the jury’ sfinding that suchajoint ventureratified Villafani’ sconduct. We now addresswhether therecord
contains any evidence that St. Joseph ratified Villafani’ s actions.

Evenif aprincipa was unaware of itsagent’ sunauthorized action, it may ratify that actionand thus

become liable for it if the principd retains the benefits of the action after acquiring full knowledge of the
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unauthorized conduct.®® Turning to the record, we conclude there is no evidence St. Joseph expresdy
ratified Villafani’ sconduct intregting Walff, or that it impliedly ratified Villafani’ sconduct by receiving and
retaning any benefits that may have resulted from Villafani’ s treetment of Wolff. Indeed, it is difficult to
imagine what those benefitscould be. Thereis no evidence St. Joseph received or was entitled to receive
any portion of any fees from Villafani’ s trestment of Wolff or any other patient a Brackenridge. In fact,
the evidence is undisputed that any fees rdating to Villdani’s treatment of Wolff beonged to the
Foundation, not St. Joseph.

The Wolffs state that the record is “replete withevidence that St. Joseph retained the benefits’ of
Villafani’ sparticipationinthe program. However, their brief only references evidence of benefits pertaining
to the conduct of aresidency program generdly and none specific to Villafani’ s treetment of Wolff while
he was aresident in that program. In fact, the only evidence cited by the Wolffs with regard to Villafani
is that St. Joseph sgned new contracts with Villafani for the fourth and fifth years of his resdency and
ultimately sgned off onthe qudity of his performance at the end of his residency to alow Villafani to gpply
for board certification in surgery. Thisis no evidence of ratification.”

Beyond that, thereis no evidenceto support afinding that Villafani’ sconduct in tregting Wolff was
“takenon [S. Joseph' ] behdf.” Villafani trested Wolff a Brackenridge Hospita in Audin. Hisactivities

were at best taken on behaf of the Foundation, which supervised Villafani’ s treetment of Wolff and was

8 Land Title Co. of Dallas, Inc. v. F.M. Stigler, Inc., 609 S\W.2d 754, 756 (Tex. 1980).

" SeeWal-Mart Stores, Inc. v. Odem, 929 S.W.2d 513, 530 (Tex. App.—San Antonio 1996, writ denied) (failure
to discharge does not amount to ratification).
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entitled to compensationfor that trestment. The fact that Villafani wasin . Joseph’s resdency program
at the time he treated Wolff does not necessarily mean his actions were “taken on St. Joseph's behdf.”

Because the record contains no evidence to support the jury’s finding that St. Joseph ratified
Villafani’ s conduct, we conclude any liability for damages resulting from that conduct cannot be imputed
to S. Joseph on the basis of ratification.

VI. “MISSION”

Thejury dso found that Villafani was “providing patient care to Stacy Walff in the furtherance of
amission for the benefit of [St. Joseph] and subject to control by that same entity asto the details of the
misson.” The question the jury answered generdly tracks the Texas Pattern Jury Charge' s language for
respondest superior liability outside the employment context.”* The key dementsof suchatheory are (1)
benefit to the defendant and (2) right of control.”

For the reasons we explained in connection with the issue of rdification, Villafani’s trestment of
Woalff while hewasin St. Joseph's resdency program is not of itself any evidence that he treated her for
St. Joseph’ sbenefit. Becausethereisno evidencethat St. Joseph benefitted or could have benefitted from
Wolff’ streatment, thereis no evidenceto support the jury’ sfinding that Villafani’ s treetment of Wolff was

in furtherance of amission for the benefit of St. Joseph.

" See COMM. ON PATTERN JURY CHARGES, STATE BAR OF TEX., TEXAS PATTERN JURY CHARGES — GENERAL
NEGLIGENCE & INTENTIONAL PERSONAL TORTS PJC 7.10 (2000).

21d.; see also English v. Dhane, 294 SW.2d 709, 711 (Tex. 1956); Bertrand v. Mutual Motor Co., 38 SW.2d
417, 418 (Tex. Civ. App.—Eastland 1931, writ ref’d).
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VII. EMPLOYMENT AND BORROWED EMPLOYEE
A. Introduction

This Court has long recognized that agenera or regular employee of one employer may become
the borrowed employee of another with respect to some activities™ Whether this has in fact occurred
hinges on whether the other employer or its agents have the right to direct and control the employee with
respect to the detalls of the particular work at issue. The ingruction in the Texas Pattern Jury Charge
(which St. Joseph tracked in its requested ingtruction) generaly summarizesthe principle:

An employee ceases to be an employee of his genera employer if he becomes the

“borrowed employee’ of another. One who would otherwise be in the genera

employment of one employer is a borrowed employee of another employer if such other

employer or hisagents have the right to direct and control the details of the particular work

inquired about.”
If an employee of one becomes the borrowed employee of ancther, he is no longer considered an
employee of the generd employer for vicarious liability purposes.”™

St. Joseph pleaded that Villafani was acting as the Foundation’s borrowed employee when he
treated Wolff. Atthe closeof evidence, St. Joseph moved for an instructed verdict asserting, in part, that

to the extent Villafani might be congdered itsemployee he “[was|, asamatter of law, a borrowed servant

and subject to theright of control of other persons or entities” Thetria court overruled the motion.

8 Sparger v. Worley Hosp., Inc., 547 S.W.2d 582, 583 (Tex. 1977); Producers Chem. Co. v. McKay, 366 S.W.2d
220, 225 (Tex. 1963).

7 COMM. ON PATTERN JURY CHARGES, STATE BAR OF TEX., TEXAS PATTERN JURY CHARGES — M ALPRACTICE,
PREMISES & PRODUCTS PJC 52.2 (1997).

™ See Starnes v. United States, 139 F.3d 540, 542 (5th Cir. 1998) (applying Texas law) (“ Respondeat superior
liability is assigned to the borrowing employer who had control over the act in question.”).
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At the close of evidence, the trid court prepared a charge inquiring whether Villafani was acting
as an employee of St. Joseph, the Foundation, and/or a joint venture between them. In connection with
those issues, the charge ingtructed the jury that:

An “employeg’ is a person in the service of another with the understanding,
express or implied, that such other person has the right to direct the details of the work

and not merely the results to be accomplished.

A personis not acting as anemployeeif heisacting as anindependent contractor.

An “independent contractor” is a person who, in pursuit of an independent business,

undertakes to do specific work for another person, using his own means and methods

without submitting himself to the control of such other person with respect to the
details of the work, and who representsthe will of such other persononly asto the result

of hiswork and not as to the means by which it is accomplished.

A person may be the employee of more than one employer.”™

. Joseph timely requested in writing and in subgtantidly correct form an ingtruction on the law
concerning aborrowed employee. Thetrid court refused St. Joseph’ srequest and did not instruct thejury
on borrowed employee. The jury found that, on the occasion in question, Villafani was acting as an
employee of St. Joseph, the Foundation, and ajoint venture between them.””

Thereafter, St. Joseph moved for a judgment notwithstanding the verdict, asserting among other
things that, as a matter of law, Villafani was “the borrowed servant and subject to the right of control of

other persons with respect to Stacy Wolff’smedica care.” Thetria court, however, rendered judgment

on the jury’ s verdict.

6 Emphasis added.
" The jury also found Villafani was acting in the scope of his employment with those three entities.
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In the court of appeds, . Joseph argued the evidence showed it had no control over the details
of Villafani’s medicd treatment of Wolff a Brackenridge, and that even if Villafani was its generd
employee, he was acting as the Foundation’s borrowed employee when he treated Wolff. At the very
least, St. Josephcomplained, the evidencerai sed afact issue onborrowed servant requiring the submission
of its requested ingruction. The court of gppeds concluded any error in thetria court’ s refusd to submit
the ingtruction was rendered harmless by the jury’ sjoint enterprise finding, which it upheld.”® Thus, the
court of gppeds did not reach the issue of whether Villafani was acting as the Foundation’s borrowed
employee as a maiter of law.™

Here, St. Joseph contendsthereis no evidenceto support the jury’ s findings that Villafani was S
Joseph's generd or regular employee or an employee of ajoint venture composed of St. Joseph and the
Foundation. Asthereisno evidence to support the finding that ajoint venture existed between St. Joseph
and the Foundation, the jury’ s finding that Villafani was an employee of thet joint venturefals. We have
dready held thereis no evidence of ajoint enterprise between St. Joseph and the Foundation. Thus, St
Joseph cannot be held vicarioudy ligble for Villafani’ s negligence based on the theory that it was part of
ajoint enterprise with the Foundation, which undisputedly was an employer of Villafani,® and we are |eft

with the jury’ sfinding that Villafani was St. Joseph’ s employee when he negligently trested Wolff.

8 999 S.W.2d at 592.

®1d.

8 Again, the Foundation is not a party to this appeal, and the parties do not dispute that Villafani was acting
as an employee of the Foundation and in the scope of that employment when he treated Wolff.
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St. Joseph attacks this finding insevera ways. Firgt, St. Joseph and severd amici arguethat it was
legdly impossible for &. Joseph to be Villafani’ s employer because of statutory restrictions on the ability
of corporations to practice medicine. Second, it contends there is no evidence Villafani was its employee
when he treated Wolff because there is no evidence that . Joseph had the right to direct the detalls of
Villafani’ swork while he was onrotationwith the Foundation a Brackenridge Hospital. To the contrary,
St. Joseph argues the undi sputed evidence establishes conclusively, or asametter of law, that Villafani was
acting as the Foundation’ s borrowed employee when he treated Wolff 8

B. Corporate Practice of Medicine

Wefirg addressthe legd argument that St. Joseph cannot be vicarioudy liable as an employer for
Villafani’ s conduct because of Texas law concerning the corporate practice of medicine. St. Joseph and
several amici® argue that, because a corporation cannot be licensed to practice medicine in Texas,
incorporated hospitas like St. Joseph cannot “direct the details of work” of a physician engaged in the
practice of medicine; thus, they cannot be vicarioudy lidble as an employer for a physician’s mapractice.

St. Josephand theamicirely onsevera casesinsupport of this argument, but we decline to recount
themin detail. We rgject the legad argument, however, because it does not recognize the distinction
between prohibition and prevention. The law may prohibit the corporate practice of medicine, but it does

not render such activity afactud imposshility.

81 5t. Joseph al so argues thetrial court’ s failure to instruct the jury concerning a borrowed employee was error
and was not harmless and that the court of appeals erred in concluding to the contrary.

8The Children’s Medical Center of Dallas, Baylor University Medical Center, the Texas Hospital Association,
Memorial Hermann Hospital System, and the Central Texas Medical Foundation submitted amicus briefs onthis issue.
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A datute prohibiting an incorporated hospital from employing aphyscian does not prevent the
parties from factudly accomplishing that very act inviolaionof the law any more thana statute prohibiting
acrime makesthe aime factudly impossible to commit. Regardiess of whether it was proper for Villafani
to be St. Joseph’s employeg, if he in fact was so when he treated Wolff, then ashis employer St. Joseph
is vicarioudy lighle for his actions unless, as discussed below, Villafani was the Foundation’s borrowed
sarvant. Asrecognized in the Restatement (Second) of Agency:

The fact that the state regulates the conduct of an employee through the operation of

statutes requiring licenses or specific acts to be done or not to be done does not prevent

the employer fromhaving such control over the employee as to condtitute ima servant.®
Thus, we concludethat Texaslaw concerningthe corporate practi ceof medicine does not render Villafani’s
employment by St. Joseph afactud imposshility.

We now turn to St. Joseph’s argument that: (1) there was no evidence that Villafani was an
employeewhen he treated Walff; and (2) the evidence established conclusively, or as amatter of law, that
Villafani was acting as the Foundation’ s borrowed employee. Before we address these arguments, we
recount the importance of the dement of control as ajudtification for imposing vicarious lighility.

C. Right of Control

The commonlaw haslong recognized that ligbility for one person’ sfault may be imputed to another

who is himsdf entirdy without fault solely because of the rdaionship between them.®* However, the

8 RESTATEMENT (SECOND) OF A GENCY § 220 cmt. i (1958).

8 Seeid. § 218introductory note, § 219cmt.a; KEETON ET AL., PROSSER AND K EETON ON THE LAW OF TORTS § 69,
at 499-501 (5th ed. 1984).
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concept of vicarious liddility has ressted determined efforts to explain its basis or to precisely defineits
reach. Professors Prosser and Keeton set forth in their work on tort law a succinct summary of the
principd judtifications for imposing vicarious liability under modern-day common law:

A multitude of very ingenious reasons have been offered for the vicarious liability
of amaster: he hasamore or lessfictitious “ control” over the behavior of the servant; he
has “set the whole thing in motion,” and is therefore responsible for what has happened;
he has sel ected the servant and trusted him, and so should suffer for hiswrongs, rather than
aninnocent stranger who hashad no opportunity to protect himsdf; itisagreat concession
that any man should be permitted to employ another at all, and there should be a
corresponding respong bility asthe priceto be paid for it— or, morefrankly and cynicdly,
“In hard fact, the reasonfor the employers lighilityis the damages are taken from a deep
pocket.” None of these reasons is 0 self-aufficient asto carry conviction, athough they
are dl in accord with the general common law notion that one who is in a position to
exercise some generd control over the Situation must exercise it or bear theloss. . . .

What has emerged as the modernjustification for vicariousliabilityisarule
of policy, adeliberateallocation of arisk. Thelosses caused by thetortsof employees,
whichas a practica matter are sure to occur in the conduct of the employer’ senterprise,
are placed upon that enterprise itsdlf, as a required cost of doing business. They are
placed upon the employer because, havingengaged inan enterprise, whichwill onthe basis
of al past experience involve harm to others through the torts of employees, and sought
to profit byit, it isjust that he, rather than the innocent injured plaintiff, should bear them;
and because heis better able to absorb them, and to distribute them, through prices, rates
or ligaility insurance, to the public, and so to dhift them to society, to the community at
large®

In Dutcher v. Owens, this Court expresdy recognized that “[t]he theories of vicarious and joint
and severd lidbility arejudicially created vehiclesfor enforcing remediesfor wrongs committed. Judtified

on public policy grounds, they represent adeliberate allocationof risk.”® Thus, as described by Prosser

8 K EETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 69, at 499-501 (emphasis added).

8 647 S.W.2d 948, 950-51 (Tex. 1983) (emphasis added).
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and Keeton, and aswerecognized in Dutcher, the scope and extent of vicarious ligbility under the common
law is clearly apolicy determination — pure dthough not necessarily smple.

The above discussion makes clear there are a number of factors affecting whether and when
vicarious lidhility is gppropriate. Paramount among those factors, however, is whether the person being
held respongble can be sad to have had a right to control the activities of the wrongdoer. This is best
illugtrated by the impositionof vicarious lighility in the context of the employer-employee or master-servant
context. The Restatement (Second) of Agency recognizesthe historica importance of control injudifying
the impogition of liahility for the actions of another:

The conception of the magter’s lidhility to third persons appears to be an
outgrowth of the idea that within the time of service, the master can exercise control over
the physicd activitiesof the servant. From this, theideaof responshility for the harm done
by the servant’ sactivitiesfollowed naturdly. The assumption of control isausua basisfor
imposing tort liability when the thing controlled causes harm. It istrue that normaly one
in control of tangible things isnot liable without fault. But in the law of master and servant
the use of the fictionthat “the act of the servant is the act of the master” has made it seem
far to subject the non-faulty employer to liability for the negligent and other faulty conduct
of his servants®’

Smilaly, in Newspapers, Inc. v. Love, we acknowledged that the master’ s right of control over
hisservant isthe mg or factor governing whether to extend vicarious liability to cover acertain fact Stuation:

The doctrine which holds the magter liable for the torts of his servant committed
in the course of his employment is essentidly a policy doctrine and except for acts
persondly directed by the principd, the liability of the master is founded upon the
contractud arrangement with the servant, either expressed or implied which vestsin him
the right to control the details of thework. Certainly if the right of control of detalls hasa
contractua basis, the circumstance that no actua control was exercised will not absolve

8" RESTATEMENT (SECOND) OF A GENCY § 219 cmt. a.
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the madter of ligbility. Conversaly, an occasiond assertion of control should not destroy
asettled relationship agreed to by the parties®

Also, our 1998 decision in Baptist Memorial Hospital System v. Sampson succinctly sets forth the
common law principle of respondeat superior and accurately expresses the importance of the *control”
concept as ajudtification for imposing vicarious lidbility:

Under the doctrine of respondeat superior, anemployer isvicarioudy ligble for the
negligence of an agent or employee acting within the scope of his or her agency or
employment, dthough the principa or employer has not persondly committed a wrong.

The most frequently proffered judtificationfor impasing such ligbility istheat the principa or
employer hasthe right to control the means and methods of the agent or employee swork.
Because an independent contractor has sole control over the means and methods of the
work to be accomplished, however, the individua or entity that hires the independent
contractor is generaly not vicarioudy liable for the tort or negligence of that person.®®
We have even gone so far asto say that “the right to control remainsthe ‘ supreme test’ for whether the
master-servant relationship exists” and thus whether the rule of vicarious liability applies®
Therefore, in the employment context, it is the right of control that commonly judtifies imposing
ligbility on the employer for the actions of the employee. Indeed, it is the absence of that right of control
that commonly distinguishes between an employee and an independent contractor and negates vicarious

lighility for the actions of the latter.* Similarly, it isthe shift of the right to direct and control the details of

8380 S.W.2d 582, 589 (Tex. 1964) (citations omitted).

89969 S.W.2d 945, 947 (Tex. 1998) (citations omitted).

% Golden Spread Council, Inc. No. 562 of Boy Scouts of Am. v. Akins, 926 S.W.2d 287, 290 (Tex. 1996).

%1 See Sampson, 969 S.W.2d at 947. A party may be vicariously liable for hisindependent contractor’s acts if
he retains the“right to control the means, methods, or details of theindependent contractor’ swork.” Id. This exception

further buttresses the conclusion that control isthe principal factor supporting the imposition of vicarious liability.
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the work that transforms a generd employee of one employer into a borrowed employee of ancther,
rendering the new employer vicarioudy liable for the borrowed employee s actions.

In sum, whether a wrongdoer stands in such a close relaion to another that it is just to hold the
other person liable under the common law for damages resulting fromthe wrongdoer’ s actionsis a public
policy question. Theanswer to that question dependsin very large part, though not exclusively, on whether
the person sought to be ligble — though not at fault himsdf — can be said to have suchadegree of express
or implied control over the actor to judify imposing on him the consequences of the actor’s wrongful
conduct.

D. Employment and Control

We now turn to whether the record supports the jury’s finding that Villafani was St. Joseph’'s
employee when he treated Wolff. St. Joseph argues there is no evidencethat it had the degree of control
requiredto support the jury’ sfinding that Villafani wasitsemployee. St. Joseph further arguestheevidence
proves conclusvely, or as amatter of law, that Villafani was the Foundation’ s borrowed employee when
he treated Wolff because he was subject to the Foundation’ s direction and control as to the details of his
patient trestment while he was on rotation a Brackenridge Hospitd.

Having reviewed the record, we conclude the evidence is undisputed that the Foundation or its
agents had the right to direct and control the details of Villafani’s medica treatment of Wolff. Thus,
regardless of any evidencethat Villafani wasthe generd or regular employee of St. Joseph, he was acting

as the borrowed employee of the Foundation as a matter of law when he treated Wolff.
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As detailed above, ACGME required St. Joseph, as the sponsoring ingitution, to assume “find
responghility” for the residency programand for the educationa qudity of that program. Thus, St. Joseph,
as the sponsoring hospita, had control over the resdents academic training and exercised that control in
the context of setting the parameters of the resdents’ respongbilities at various stages in their residency
experience. Similarly, St. Josgph sat Villafani’ s rotation schedule and could limit the number and kind of
patients he saw and the kinds of procedures he performed.

But with respect to the details of patient care at Brackenridge Hospita, St. Joseph’s degree of
control was quite different. Asset forth earlier, the ACGME requirements unambiguoudy acknowledged
and required resdents such as Villafani to be supervised — foremost by the attending physician, but dso
by other, more senior resdents. It is undisputed that while a resdent was on rotation a Brackenridge,
Harshaw, the Foundation's Director of Surgica Education under the Program Contract, was responsible
for the residents through the Foundation’ steaching saff, whichHarshaw appointed subject to the approval
of St. Joseph. AsDirector, Harshaw was adso responsible for the resdents specific training assgnments.
If aresident did not meet the Foundation's slandards, the Foundation could withdraw its gpprova of the
resdent and immediately suspend him or her from any activities a Brackenridge.

It isalso undisputed that Paragraph G of the ProgramContract provided that St. Josephwould “not
control the details of the medica tasks performed by the residents when they are assgnedto CTMF [the
Foundation] save through consultationbetween and the mutual consent of the Academic Chief of General

Surgery a St. Joseph Hospital and CTMF s Director of Surgica Education.”
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Finaly, it is undisputed that Harshaw, the Foundation’s Director of Surgical Education, was also
Woalff’s atending physcian. It was hewho assigned Villafani to assist him in providing Wolff’s medica
treatment and who was responsible for overseeing and directing the detalls of that treatment.

These undisputed facts establish conclusively, or as a matter of law, that Villafani was the
Foundation’ sborrowed employee whenhe treated Wolff. Because the Foundation had the right to direct
and control the details of Villafani’s medicd treatment of Walff, St. Joseph cannot be vicarioudy lidble as
an employer for Villafani’s actions.

The Wolffs argue that the “save through consultation and mutua consent” language in Paragraph
Gofthe Program Contract contradictsthe above evidence and supportsthe jury’ sfinding that Villafani was
acting as St. Joseph’semployee. We disagree. Paragraph G makes it clear that St. Joseph in Houston
had no direct control over “the details of the medicd tasks performed by residents’ while they were
assigned to the Foundationand treating patients at Brackenridgein Augtin. According to the evidence, that
control belonged to either Walff's attending physician, who was responsible for overseeing her care
directly, or the Foundation’s Director of Surgical Education, who was responsible (directly or indirectly,
through the Foundation’ s teaching staff) for overseaing the resdents’ care of patientsat Brackenridge. In
Wolff’s case, these two persons were the same — Harshaw.

The “save through consultation and mutud consent” clause does not change those facts or
otherwisereestablish St. Joseph as an entity controlling the details of medica tasks performed by residents

during their rotation at Brackenridge. Rather, it confirms that St. Joseph’s involvement in the detalls of

49



those resdents administration of medical treatment a Brackenridge was indirect only and was limited to
consulting about those issues with Harshaw, who had ultimate control over those tasks.

The dissent goesfurther thanthe Wolffs, contending that the Paragraph G language not only vested
St. Joseph with control over the details of Villafani’s medica treatment of Woalff, but dso conclusvely
negated any posshility that Villafani was acting as the borrowed employee of the Foundation during that

time. As noted above, we disagree with the dissent’ s reading of Paragraph G.%2

For these reasons, we reverse the judgment of the court of gppeals and render judgment that the

Wolffs take nothing againgt St. Joseph.®?

Jm Mosdey
Justice

OPINION DELIVERED: November 5, 2002

92 Even the dissent’s reading of Paragraph G would not support the judgment. Although a contractual
assignment of theright of control can be dispositive of whether aregul aremployee of one party is aborrowed employee
of another, it is not dispositive when there is conflicting evidence as to which entity had the right to control the details
of thework in question. In such circumstances, the issueisleft to the jury. Exxon Corp. v. Perez, 842 S.W.2d 629, 630
(Tex. 1992). Thus, the dissent’s reading of Paragraph G would mean only that a fact question existed as to whether
Villafani was a borrowed employee of the Foundation and would require us to remand the case for a new trial on the
Wolffs' employment theory of liability and St. Joseph’s affirmative defense of borrowed employee. Seeid. (“[A]
judgment cannot be permitted to stand when aparty is denied proper submission of avalid theory of recovery or avital
defensive issue raised by the pleadings and evidence.”).

% st. Joseph also complained the trial court erred in refusing to submit to the jury the negligence of John
Thomas and Wallace Seggren, the two driversinvolved in the accident that sent Wolff to Brackenridge Hospital. The
court of appeals held that any such errorwas harmlessbecausethetrial court instructed the jury not to award damages
for injury caused by the automobile accident. 999 S.W.2d at 594-95. Because of our disposition, we need not reach
whether the trial court erred in refusing to submit the liability of the two drivers.
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