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Justice O'NEILL delivered the opinion of the Court, in whichCHIEF JusTICE PHILLIPS, JUSTICE ENOCH,
JusTICE JEFFERSON, and JusTICE RODRIGUEZ joined.

JusTice HECHT ddlivered a concurring opinion, in which Justice OWEN joined.

JusTice BAKER ddivered a dissenting opinion, in which JusTiCE HANKINSON joined.

Inthis case, aninsured sued itsexcessligbility carrier for coststhat it incurred indefending alavsuit
while the insurer delayed settling the clam. We must decide whether article 21.21 of the Texas Insurance
Code affords the insured a cause of action for unfair clam settlement practices' and, if it does, we must
define the action’slegd eements. A divided court of gpped s concluded that the insured could not assert
a dam under the gatute, and that the evidence did not support recovery on the insured's aternative
misrepresentation theory. 995 SW.2d 804, 806. But the court held that the insured could recover under
acommon-law negligence theory, and rendered judgment on the jury’ s negligence finding. 1d.

We hold that the insured may assert aclam under article 21.21. To establish liability thereunder

1 See Act of March 19, 1985, 69" Leg., R.S, ch. 22, § 3, 1985 Tex. Gen. Laws 395 (amended). The Legislature
amended article 21.21, effective September 1, 1995, to expressly allow an insured to bring such an action. Act of May
17,1995, 74th Leg., R.S., ch 414, § 11, 1995 Tex. Gen. Laws 2988, 2999 (currently codified at TEX. INS. CODE art. 21.21, §
4(10)). Thissuit was filed before that amendment took effect. Therefore, we refer to article 21.21 asit existed when this
suit was filed.



for the insurer’s fallure to reasonably atempt settlement of aclam againg the insured, the insured must
showthat (1) the policy coversthe clam, (2) the insured' s liability is reasonably clear, (3) the damant has
made a proper settlement demand within policy limits, and (4) the demand's terms are such that an
ordinarily prudent insurer would accept it. Applying this stlandard, we hold that the evidence in this case
islegdly insufficient to support ligbility under article 21.21 because there is no evidence thet the claimant
presented the insurer witha proper settlement demand within policy limitsthat an ordinarily prudent insurer
would have accepted. And assuming that the insured has an dternative cause of action for common-law
negligence under the facts presented, which we do not decide, thisfalure of proof issmilaly fatd. Fndly,
we agree with the court of gppedls that the evidence is legdly insufficent to support recovery under a
misrepresentationtheory because there is no evidencethat the insurer’ s alleged misrepresentations caused
the insured's damages. Accordingly, we reverse the court of gppeals judgment and render judgment for
theinsurer.
I. Background

RaphMudler wasadriver for Rocor Internationd, Inc., atrucking company. Oneeveningin May
1989, after consuming a consderable amount of acohol at abar, Mudler swerved his truck off the road
and struck two highway patrol officerswho had stopped another drunk driver by theside of the road. Both
officerswere killed. Mudler, whose blood acohol concentration tested 0.16, was arrested and charged
with two counts of involuntary mandaughter. Severa months later, the officers' families sued Rocor.

Rocor carrieda$1 millionprimary liability policy issued by Guaranty National | nsurance Company,
witha$1 millionsdf-insured retentionendorsement. Rocor was dso insured under an $8 million umbrella
policy issued by National Union Fire Insurance Co. of Fittsburgh. Both policies placed the duty to defend
on Rocor. The National Union policy aso obligated Rocor to cooperate with National Union in sdttling
cdams

Soon after suit was filed, Rocor’ s attorney, Terrence Martin, began investigating the accident.



Martin quickly determined that Rocor would probably be found liable. Mudler clamed that he was not
driving the truck whenthe accident occurred. Heclaimed that some unknown person had entered thetruck
and driven away while he was deeping in the back. The aleged unknown person was never located,
however, and Mueller had been apprehended flesing the accident scene on foot; thus, Martin did not
believe Mudler’s story was credible.

Martin concluded that Rocor faced sgnificant ligbility, especidly if the casewent to trid. Rocor's
vice presdent for safety and risk management, Angel Arzaga, agreed, and directed Martin to begin
settlement negotiations. Asearly asJune 1989, theplaintiffs attorney, Charles Soechting, informed Martin
that he consdered this a“ policy limits’ case ($10 million), but indicated that he might be receptive to some
form of structured settlement. In January 1990, the case was set for mediation.

Meanwhile, Nationa Unionwas advised that ligbility would likely reach the excess coverage layer.
Nationa Union decided to take charge of the settlement efforts, asits policy dlowed, and canceled the
scheduled mediation. It also directed that no offer wasto be madeto the plaintiffs at thet time. From that
point on, National Union's attorney, Stanley Renneker, assumed control of the settlement negotiations.

Over the next fourteen months, the parties exchanged a number of settlement propositions for
widdy varying amounts. In April 1990, Renneker met with Soechting to discuss settlement.  After that
meseting, Martin wrote to Arzaga and Guaranty Nationd:

Concerning settlement, | am pleased to announce that there hasfindly been some
progress in this area.  Stanley Renneker, atorney for Nationd Union Fire Insurance
Company, met with Mr. Soechting on Wednesday, April 11, 1990. Mr. Soechting
requested a structured settlement worth 4.5 million dollars which in my opinion is farly
reasonable and amounts to an 8 million dollar reduction in his initid demand. Mr.
Renneker responded to this demand on the following Friday offering a structured
settlement worth $2,848,267.00 and is awaiting Mr. Soechting’sresponse. . . . [G]iven
the “rative’ closeness of the parties (2.8 v. 4.5), and Mr. Soechting's strong desire to
settle this case, Mr. Renneker believesthis case, if it isgoing to settle, will settle by the end
of the month.

Soechting’ s$4.5 millionoffer was oraly communicated, and he later testified that it was intended to seitle

only the adults' claims, not the children’s. Soechting testified that he was then willing to settlethe children’s
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damsfor $1.8 million and dl of the dlaims for $6.3 million, and that he believed he communicated thisto
Renneker. However, Martintestified that he understood from Renneker that Soechting’ s$4.5 million offer
was for the entire case, and he was not aware of any offer to sdttle the children’s daims separately until
severa months later in September.

Soechting’s only written settlement offer was made in a May 4, 1990 letter to Martin and
Renneker, whichstated: “[W]ewill settle this case now for the sum of $10,000,000.00. The plaintiffswill
consider astructured settlement having a present vaue of $10,000,000.00.” Martinand Soechtingtestified
that they did not consider $10 millionto be a serious offer but merdly an attempt by Soechting to “Stower -
iz€' Renneker and pressure him to respond with an offer within total policy limits. See G. A. Stowers
Furniture Co. v. American Indem. Co., 15 SW.2d 544 (Tex. Comm’nApp. 1929, holding approved).
A few days later, Arzaga sent aletter to Nationd Union that referred to a$7.5 millionsattlement demand
by Soechting. He aso referred to a June 4™ |etter from Martin to Arzaga that mentioned a $3.8 million
settlement offer by Nationa Union. Over the summer, though, the distance between the parties’ respective
settlement offers appears to have widened. On August 20th, Martin wrote to Arzaga, with copies to
Guaranty Nationa, National Union, and Renneker, reporting that the plaintiffs settlement demand was $9
million and that Renneker had offered $3.2 million.

In December 1990, the children’s daims settled for $1.8 million. The remaining daims went to
mediationat least twice, and Soechting’ sdemand for those daims was $5 million. Renneker offered $3.8
million. Theadults damsfindly setled in March 1991 for $4.6 million.

Rocor filed this suit against National Union to recover attorney’ s fees and codts that it incurred as
aresult of National Union's dleged failure to promptly effectuate settlement. Rocor claimed that National
Unionwas negligent, and that it violated article 21.21 of the Insurance Code.? Thejury found that National

2 Rocor also claimed that National Union violated the Texas Deceptive Trade Practices-Consumer Protection
Act, but thetrial court determined that Rocor could not seek DTPA relief becauseit was not a“ consumer” underthe Act.
Rocor does not challenge that decision here.
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Union's negligence proximately caused Rocor damages, and that National Union knowingly engaged in
unfar or deceptive acts or practices in the business of insurance. Nationa Union moved for judgment
n.o.v., aguing that Rocor could not maintain common-law negligence or artide 21.21 causes of action.
Alternatively, Nationa Unionclaimed there was no evidence to support the jury’ sfindings Thetrid court
granted judgment n.o.v., and Rocor appealed.

The court of gppedls, Stting en banc, reversed the trid court’ sjudgment. Three justices believed
that Rocor could assert causes of action for both common-law negligence and for unfair claim settlement
practicesunder atide 21.21. 995 SW.2d at 811. Two justices concluded that Rocor could recover for
common-law negligence, but not for article 21.21 violations. 1d. at 816. And two dissenting justices
believed that Rocor could not recover under either theory. Id. a 816-17. Accordingly, the court of
gppeals rendered judgment for Rocor on its common-law negligence clam. Id. at 806.

Both Rocor and Nationa Unionfiled petitions for review. Rocor, having elected to recover under
article 21.21, contends that the court of gppeals conclusion that it has no statutory cause of action is
contrary to article 21.21's terms and purposes, and to our decisioninVail v. Texas Farm Bureau Mutual
Insurance Co., 754 SW.2d 129 (Tex. 1988). On the other hand, National Union argues that the court
of apped s’ judgment based on common-law negligenceconflictswithour decisionsinMaryland I nsurance
Co. v. Head Industrial Coatings & Services, Inc., 938 SW.2d 27 (Tex. 1996) and American
Physicians Insurance Exchange v. Garcia, 876 SW.2d 842 (Tex. 1994). We granted both petitions
to consder the remedies available to an insured in the circumstances presented.

Il. Article21.21
A. The Statute’' s Application

Rocor has eected to recover under article 21.21 should we determine that it has an action

thereunder. Accordingly, we must first decide whether the statute, as it existed when this suit was filed,

permitsaninsured to recover defense codtsit incurred because itsinsurer unreasonably delayed settling a



third-party liability daim.® Section 16(a) of article 21.21 provides:

Any person who has sustained actual damages as a result of another’s engaging in

an act or practice declared in Section 4 of this Article or in rules or regulations lawfully

adopted by the Board under this Article to be unfair methods of competition or unfair or

deceptive acts or practices in the business of insurance . . . may maintain an action
against the person or persons engaging in such acts or practices.
Tex. INs. Cobe art. 21.21, § 16(a) (emphasis added). In interpreting article 21.21, we have recognized
the Legidature s*‘intent to comprehensively regulate and prohibit deceptive insurance practices.”” Crown
Life Ins. Co. v. Casteel, 22 SW.3d 378, 385 (Tex. 2000) (quoting Liberty Mut. Ins. Co. v. Garrison
Contractors, Inc., 966 SW.2d 482, 485-87, 486 (Tex. 1998)).

Section 16(a) dlows insureds to pursue claims for conduct declared unfair in rules or regulations
adopted by the State Board of Insurance under article 21.21. State Board of Insurance Order No. 18663,
which was adopted under the Statute, prohibits unfar or deceptive practices “ as defined by the provisons
of the Insurance Code.” State Bd. of Ins., Bd. Order No. 18663 (codified at 28 Tex. ADMIN. CODE §
21.3). Insurance Code article 21.21-2, section 2(b)(4), in turn, defines as an unfair practice “[n]ot
attempting in good faith to effectuate prompt, fair, and equitable settlements of daims submitted in which
lidbility has become reasonably clear.” Tex. INs. Copk art. 21.21-2, § 2(b)(4). Althoughatide 21.21-2
does not itsdlf create aprivate cause of action, we held in Vail that conduct violating article 21.21-2 was

actionable under atide 21.21 by reference through Board Order 18663. Vail, 754 S\W.2d at 133-134.%

% The Legislature has since amended article 21.21 to specifically make certain unfair claim settlement practices
actionable by insureds. Section 4 now defines unfair or deceptive practices to include

(10) Unfair Settlement Practices.

(a) Engaging in any of the following unfair settlement practices with respect to a
claim by an insured or beneficiary:

* % %

(i) failing to attempt in good faith to effectuate aprompt, fair, and
equitable settlementof aclaimwith respect towhichtheinsurer’s
liability has become reasonably clear.

4When Vail was decided, article 21.21-2, section 2(b)(4) was codified at article 21.21-2, section 2(d).
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Accordingly, Vail recognized that an insured may sueitsinsurer under article 21.21, section 16 for not
atempting ingood faithto settle adam promptly, farly, and equitably after ligbility has become reasonably
Clear.

InWatson, we refused to extend Vail to alow athird-party damant to sue the defendant’ sinsurer
for not settling aliability damagaingitsinsured. Allstatelns. Co. v. Watson, 876 SW.2d 145, 147-50
(Tex. 1994). Weemphasized that the Legidature had specificaly refused to create such a cause of action
under the statute, and ditinguished the unfair settlement practicein Vail as one that arose in the context
of the specia rdationship between an insured and itsinsurer. 1d. at 149. Because a third party to the
insurance contract enjoys no such special reationship, we refused to confer upon Watson, a third-party
clamant, the rights and remedies of an insured:

A third party damant has no contract with the insurer or the insured, has not pad any

premiums, has no legd reationship to the insurer or special rdaionship of trust with the

insurer, and inshort, has no bas's uponwhichto expect or demand the benefit of the extra-

contractua obligations imposed on insurers under art. 21.21 withregard to their insureds.

Id. Our holding in Watson was consstent with the remedid purposes underlying article 21.21. We
expressed concernabout undermining the dutiesowed by aninsurer to its insured by creating aninherently
conflicting duty to athird party. 1d. a 150. To hold otherwise, we stated, “would undermine the duties
insurers owe to ther insureds,” contrary to articde 21.21's purpose. 1d. These consderationsled usto
conclude that Watson had no standing under article 21.21, section 16 to sue the insurer for unfair daim
settlement practices. 1d. But weemphasized that “Vail remains the law asto damsfor aleged unfar daim
settlement practices brought by insureds againg their insurers.” 1d. at 149.

Nationa Union suggests that we resolved the issue presented in this case againg the insured in
Garcia. There, aninsurer had refused to settle a medica md practice alit againg itsinsured on the ground
that the plaintiffs daims were not covered by the policy. Garcia, 876 SW.2d at 845. The plantiffs
settled with the physician, agreging to enforce the judgment they obtained againgt him only againg his
insurer, and taking an assgnment of his rights againg the insurer. 1d. The plaintiffs then sued the insurer



0ldy asitsinsured’ sassignees, dleging that itsfallureto settle was negligent and violated article 21.21 and
the DTPA. Id. at 845-46. Based on jury findingsthat the insurer’ sfailure to settle was negligent and “an
unfar practice in the business of insurance,” the trid court rendered judgment againg the insurer under
article 21.21, and the court of appeds affirmed. 1d. at 846. We held that (1) the evidence conclusively
established that theinsurer dischargeditsduty to defend, and (2) the insurer did not breachits Stower s duty
to sdtle because it never received a settlement demand within policy limits. Id. at 843. We adso
emphasized that the record was “devoid of evidence that [the insurer] ever engaged in any unfair or
deceptive act or practice as defined in the relevant statutes.” 1d. at 847.

Nationa Unionpointsto language inGar cia that it claims suggests that an insured has no cause of
actionagaing itsinsurer under article 21.21 for falling to settle a third-party clam againg the insured. For
example, wewrotethat “[b]reach of the Stowers duty does not condtitute aviolaionof aticde 21.21,” id.
at 847, and “Vail isingpposite [because it involved afirg-party property insurance policy].” Id. at 847,
n. 10. But neither of these Satements indicates that we intended to limit an insured's statutory claims
againg its own insurer for unfair claim settlement practices to first-party insurance daims, and neither was
necessarytoour decison. Nor canweidentify aprincipled basisupon whichto draw adistinction between
firgt-party and third-party dams whenthe insured has beendirectly injured as aresult of itsinsurer’ s unfarr
claim settlement practices.

When congtruing statutes, our ultimate purposeisto ascertainthe Legidature sintent. Fitzgerald
v. Advanced Spine Fixation Sys., Inc., 996 S.W.2d 864, 865 (Tex. 1999). In determining that intent,
we may ook to the statute’ s underlying purpose. Tex. Gov' T Copk 8§ 311.023(1); seeNootsie, Ltd. v.
Williamson County Appraisal Dist., 925 SW.2d 659, 662 (Tex. 1996). The Legidature has directed
that article 21.21 “shal be liberally construed and gpplied to promote its underlying purposes as set forth
in this section.” Tex. INs. Cope art. 21.21, § 1(b). The statute was enacted to protect insurance

consumers by prohibiting unfair or deceptive practices in the business of insurance. |d. § 1(a); see Sate



Farm Life Ins. Co. v. Beaston, 907 SW.2d 430, 435 (Tex. 1995). We see nothing in the statute’s
language or in its underlying purposes to support a concluson that the Legidature intended to limit the
statute’ s gpplicationto first-party dams whenthe insured has sustained actua damages asaresult of unfar
practices. Accordingly, weconcludethat Rocor may assert anarticle 21.21 claim againgt itsexcessliability
carier for damagesthat it sustained as aresult of Nationa Union’'s unfair claim settlement practices.
B. The Statutory Liability Standard

Nationd Union dlams that there is no evidence to support the jury’ s finding that it is liable under
the statute for engaging in unfar daim settlement practices. But before we can conduct a meaningful
evidentiary review, we must first define the statutory liability standard againgt which to measure the
evidence. Aninsurer facesarticle21.21 liability if it does not * attempt[] in good faith to effectuate prompt,
fair, and equitable settlements of daims submitted.. . . in which liability has become reasonably clear.” We
have never determined when liability has become *“ reasonably clear” within the Statute’ s meaning o that
an insurer may be held lidble for falling to reasonably and promptly settle athird party’s clam againg its

insured.

1. Reasonably Clear Liability

Neither the Insurance Code, nor the rules or regulations the Board has adopted thereunder,
articulate when liability has become reasonably clear for purposes of triggering the insurer’s duty to
reasonably attempt settlement under the statute. Nationa Union claimsthat, by failing to define astandard,
the Legidature must have intended the common-law Stowers standard to gpply. There is nothing to
indicatethat the Legidature had in mind any standard other thanthe familiar Sower s standard, and certainly
there was merit to unifying the common-law and statutory standardsinthis context. See UniverselLifelns.
Co. v. Giles, 950 S.\W.2d 48, 55 (Tex. 1997). Applying the familiar common-law standard promotes
uniformity and prevents insurers from facing conflicting liability sandards for failing to settle lawsuits filed



by injured third-party clamants. See id. Stower s has long defined an insurer’s duty to its insured in
atempting to sdttle third-party liability dlams. Stowers, 15 SW.2d at 547-48. Whilethiscase doesnot
fit neatly within the Stower s paradigm because the insurer ultimately settled within policy limits, we believe

that Stower s provides an appropriate framework for understanding and applying the statutory standard.

Under the common law, an insurer generdly has no obligation to settle athird-party clam againgt
its insured unless the daim is covered under the policy. See Farmers Tex. County Mut. Ins. Co. v.
Griffin, 955 S.W.2d 81, 82 (Tex. 1997). Nor isan insurer obligated to indemnify itsinsured for athird-
party clam on which the insured is not liable. Cf. Linkenhoger v. American Fidelity & Cas. Co., 260
S.W.2d 884, 887 (Tex. 1953) (holding that insured’s Stower s cdlaim againg insurer did not accrue until
insured’ sligbility wasfindly adjudicated), overruledinpart on other grounds by Street v. Second Court
of Appeals, 756 S.W.2d 299 (Tex. 1988), Hernandez v. Great Am. Ins. Co. of N.Y., 464 SW.2d 91
(Tex. 1971). These well-established common-law precepts, which reflect the parties expectations in
contracting for insurance, inform our determination of the scope of the duty the Legidature imposed.
Accordingly, we hold that to trigger aninsurer’ s statutory duty to reasonably attempt settlement of athird-
party clam againg itsinsured, the policy must cover the dlaim and the insured’s liability to the third party
must be reasonably clear. In this case, Nationa Union does not dispute coverage under the policy, nor
doesit damthat Rocor’ sliahility was not reasonably clear. Thus, thesetwo elements of Rocor’ s Statutory
dam are satisfied. But Nationd Union maintains that these eements aone are not enough to trigger an
insurer’s obligetion to reasonably attempt settlement. It claims that the insured must dso show thet the
plaintiffs made a proper sattlement demand within policy limitsthat anordinarily prudent insurer would have
accepted.

Insome jurisdictions, aninsurer that has had a reasonabl e opportunity to determine that itsinsured

isliable ona covered clam may incur tort liability for falingto settle evenif the third-party daimant has not
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mede a firm settlement offer. See, e.g., City of Hobbs v. Hartford Fire Ins. Co., 162 F.3d 576, 586
(10" Cir. 1998) (applying New Mexico law); First Sate Ins. Co. v. Utica Mut. Ins. Co., 870 F. Supp.
1168, 1176 (D. Mass. 1994) (applying Massachusetts law); Maine Bonding & Cas. Co. v. Centennial
Ins. Co., 693 P.2d 1296, 1303 (Ore. 1985); Alt v. American Family Mut. Ins. Co., 237 N.W.2d 706,
711-12 (Wisc. 1976); Rova Farms Resort, Inc. v. Investors Ins. Co. of Am., 323 A.2d 495, 505-07
(N.J. 1974); Sate Auto. Ins. Co. of Columbus, Ohio v. Rowland, 427 SW.2d 30, 35 (Tenn. 1968).
These jurisdictions generaly reason that the lack of a firm settlement offer is merely evidence that ajury
may consider indeciding the insurer’ s liability, and doesnot precludeatort damagaing theinsurer. Rova
Farms, 323 A.2d at 505; see also Rowland, 427 SW.2d at 35. But in Texas, the common law
impaoses no duty onaninsurer to accept a settlement demand inexcess of policy limits or to make or solicit
settlement proposals. See Garcia, 876 SW.2d at 849, 851. As we noted in Garcia, “[r]equiring the
damant to make settlement demands tends to encourage earlier settlements”  1d. at 851 n.18. A
converse rule, we concluded, would discourage early dispute resolution by effectively “requir[ing] the
insurer to bid againgt itsdf.” 1d. at 851. Consequently, an insurer’s settlement duty is not activated until
a settlement demand within policy limitsis made, and the terms of the demand are such that an ordinarily
prudent insurer would accept it. Seeid. at 849.

We see no reason why an insurer’ s duty to its insured under article 21.21 should not be smilarly
circumscribed. Accordingly, we hold that an insurer’ s statutory duty to reasonably attempt settlement of
a third-party dam againg its insured is not triggered until the daimant has presented the insurer with a
proper settlement demand within policy limits that anordinarily prudent insurer would have accepted. See
id. A proper settlement demand generaly must proposeto rd easetheinsured fully in exchangefor astated
sum, dthough it may subgtitute the “policy limits’ for that amount. Seeid. 848-49. At a minimum, the
settlement demand must clearly state asum certain and proposeto fully release theinsured. Seeid. at 849.

The dissent seems to takethe positionthat liahility is reasonably clear under the satuteif the insured
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clearly caused the third party’ sinjuries. But under that view of the gatute, an insurer could be held ligble
for falingto settle evenif the amount of the injured third party’ s damages were unknown or unclear. And
our view of the statute is cons stent with the statutory purpose the dissent identifies, becauseit isexpressy
intended to encourage swifter dispute resolution. See Garcia, 876 SW.2d at 851 & n.18.

In sum, we hold that aninsurer’ sligbilityis not reasonably clear, and liability may not be imposed
under article 21.21, unlessthe insured showsthat (1) the policy coversthe dlam, (2) the insured’ sliability
is reasonably clear, (3) the daimant hasmade aproper settlement demand within palicy limits, and (4) the
demand’ sterms are such that an ordinarily prudent insurer would accept it. These dementscomprisethe
dautory ligbility sandard againgt which to measure legd sufficiency.

2. No Evidence Review

Nationa Uniondamsthat thereisno evidenceto support the jury’ sfinding that it engaged in unfar
clam settlement practices under article 21.21. In deciding whether legaly sufficient evidence supports a
jury finding, we view the evidence in alight thet tendsto support the finding and disregard al evidenceand
inferences to the contrary. Bradfordv. Vento, 48 SW.3d 749, 754 (Tex. 2001). If morethan ascintilla
of evidence supportsthe jury’ sfinding, we mug sustainther verdict. 1d. More than ascintilla of evidence
exigsif the evidence furnishes some reasonable bass for differing conclusions by reasonable minds about
avita fact’sexistence. 1d.

Nationa Union doesnot digpute coverage under the policy, nor doesit claim that Rocor’ s liability
was not reasonably clear. Thus, we must determine whether there is any evidencethat the daimant made
a proper settlement demand within policy limits that was reasonable under the circumstances such that an
ordinarily prudent insurer would have accepted it. Aswe have said, a proper settlement demand must
clearly state a sum certain and propose to fully release the insured. See Garcia, 876 S.W.2d at 848-49.
Therecord inthis casereflectsno suchdemand. Theplaintiffs only written settlement demand wasfor $10

million, which was conveyed in a May 4, 1990 letter to Martin and Renneker. Rocor does not base its
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unfair settlement practices claim on Nationd Union’sfailure to accept this demand, nor could it, given the
disparity between that amount and the $6.4 million for which the case ultimately settled.

Rocor reliesprimarily uponSoechting’ sora offer madeto Renneker at the April 11, 1990 mesting.
However, the record reved's great confusonabout that offer’ sterms. At the meeting, Soechting requested
agructured settlement worth $4.5 million. At trid, Soechting testified that he intended that figure to settle
only the adults daims, and that he was willing to settle the children’s daims for $1.8 million, for a total
combined settlement of $6.3 million. Because the case ultimately settled for close to that amount nearly
one year later, Rocor clams that National Union unreasonably delayed settlement and is ligble for unfar
clam sttlement practices. But correspondence from Martin to Rocor contemporaneous with the April
negotiations suggeststhat Renneker understood the $4.5 millionoffer wasto settle dl daims, including the
children’s. Although Soechting testified that he “believed” he communicated to Renneker that the offer’s
scope was limited, the record indicates that Renneker did not understand the terms of Soechting's
proposal.

In Garcia, we stated that the Stower sremedy of shifting the risk of an excess judgment onto the
insurer is not appropriate unlessthereis proof that the insurer was presented with a reasonable opportunity
to settle within policy limits. Garcia, 876 SW.2d at 849. We implied that a forma settlement demand
is not absolutdly necessary to hold the insurer lidble, see id., athough that would certainly be the better
course. But a a minimum we believe that the settlement’ s terms mugt be clear and undisputed. Thet is
because “ settlement negotiations are adversarid and . . . often involve] hard bargaining by both sides.”
Id. Moreover, the settlement process can be fluid and complex, asthe negotiations in this case indicate.
Giventhe tactical condderations inherent in settlement negatiations, an insurer should not be hed lidble for
faling to accept an offer when the offer’s terms and scope are unclear or are the subject of dispute.
Soechting' s oral proposd at the April 11" meeting did not clearly state the proposed settlement’s terms,

nor did it mention arelease. Accordingly, there is no evidence that National Union was presented with a
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proper settlement demand, which isaprerequisite to article 21.21 liability.
3. Liability Absent a Duty to Defend

Nationa Union contends that, irrespective of Rocor’s ligbility theory or the sufficiency of the
evidence to support it, National Union cannot beliable for Rocor’ s defense costs because it had no duty
to defend Rocor, and the Stower's duty is premised upon the insurer’s control of the insured's defense.
We disagree.

In Stowers, we held that an insurer that failed to use ordinary care could be liable for ajudgment
againg itsinsured inexcess of policy limit. Stowers, 15 SW.2d at 546-47. While the insurer inthat case,
unlike Nationa Union, had the duty to defend itsinsured, our decison was aso based upontheinsurer’s
control over settlement:

[T]he indemnity company had the right to take complete and exclusive contral of the suit

againg the assured, and the assured was absolutely prohibited from making any

settlement, except at hisown expense, or to interfereinany negotiations for settlement or

legd proceeding without the consent of the company; the company reserved the right

to settle any such claimor suit brought against the assured.

Id. at 547 (emphasis added).

In this case, while National Union did not have a contractua duty to defend Rocor, it did have a
duty to indemnify Rocor for covered losses. Asin Stowers, the policy prohibited the insured from settling
asuit, except at its own expense, without the insurer’ sconsent. And it is undisputed that Nationa Union
assumed exdusve control over settlement negotiations after January 1990. Rocor seeks to recover its
defense costs not as ameasure of contractua damages, but as tort damages for National Union’ salleged
delay in settling the case once it assumed control of the settlement negotiations. Inlight of that control, the
same congiderations that led to our decision in Stowers are present in this case. Nationa Union is not
exempt from lighility for unfair daim settlement practices merdy because it had no contractual duty to
defend Rocor.

[11. Alternative Recovery Theories
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A. Misrepresentation

Rocor dams that it is entitled to recover under the jury’ s dternative finding that National Union
made misrepresentations to Rocor during the settlement process. Specificaly, Rocor claims that Nationa
Union, through Renneker: (1) represented in May 1990 that the case would settle by the end of the month,
but thenmade no effort to settle; (2) did not disclosethat, asearly as April or May of 1990, Soechting had
offered to settle the minors' claims for $400,000 each; and (3) fasaly represented in December 1990 that
the case had been settled for $3.8 million. Because there was evidence to support the jury’ s dternative
finding, Rocor argues, the trid court erred ingrantingajudgment n.o.v. onthisdam. Inresponse, National
Union argues that article 21.21's misrepresentation provisons apply only to advertisng and unfair
competition betweeninsurersand so do not afford Rocor groundsfor rdief. Alternatively, Nationa Union
clamsthat there is no evidence to support the jury’ s misrepresentation finding.

We agree with Nationa Union and the court of appedls that there is no evidence that the alleged
misrepresentations affected Rocor’ s tria preparation costs and thus caused it damage. Accordingly,
without consdering the misrepresentation cdlams' lega underpinnings, we affirm the tria court’ sjudgment
n.o.v. insofar asit relates to Rocor’ s misrepresentation claims.

B. Negligence

Fndly, Nationa Uniondams that the court of gppedls erred inrendering judgment againgt it based
on anegligence theory. Nationd Union contends that Stower s defines an insurer’s common-law duty to
settle third-party dams againg its insured, and that there can be no Sowers lighility absent an excess
judgment againg the insured. On the other hand, Rocor argues that Stower s is merdly a particularized
aspect of ordinary negligence that does not preclude an insured from recovering damages caused by its
insurer’ s negligent delay in effectuating a settlemerntt.

Whether or not Rocor can recover delay damages under acommon-law negligencetheory based
on the facts presented, which we do not decide, it must first establish that Nationa Union was presented
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witha proper settlement demand within policy limitsthat an ordinarily prudent insurer would have accepted.
As we have said, there is no evidence that Nationa Union was presented with such a demand, and this
failure of proof isfata to Rocor's common-law clam.
V. Concluson

In sum, we hold that aninsured may assert a cause of action againg its insurer under article 21.21
for falure to attempt settlement of a third-party claim once liability has become reasonably clear. To
establish lighility, the insured mugt show that (1) the policy covers the daim, (2) theinsured sligbility is
reasonably clear, (3) the clamant has made a proper settlement demand within policy limits and (4) the
demand’ sterms are suchthat an ordinarily prudent insurer would accept it. Because there is no evidence
that the dlamants made a proper settlement demand in this case, we hold that Rocor is not entitled to
recover under article 21.21. Thisfalureof proof issmilarly fata to Rocor’ scommon-law negligenceclam.
Findly, we hold that there is no evidence to support Rocor’s recovery on a misrepresentation theory.
Accordingly, we afirm the court of appeals judgment on Rocor’s atide 21.21 and misrepresentation

clams, and reverse and render a take nothing judgment on Rocor’s negligence claim.

Harriet O’ Nalill
Judtice

OPINION DELIVERED: May 23, 2002
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