IN THE SUPREME COURT OF TEXAS

444444444444
No. 00-1249
444444444444

GULF STATES UTILITIES COMPANY, PETITIONER

V.
WYLEY Low, RESPONDENT
QAAAAAAAAAAANAAAAAAAANAAANAAALAAALAAALAALAANALANALAALAL4444444
ON PETITION FOR REVIEW FROM THE

CoOURT OF APPEALS FOR THE NINTH DISTRICT OF TEXAS
Q4804884808848 48 484848484848 48 4848484848 484848444444444

Justice HANKINSON filed a dissenting opinion, in which QHIEF JUSTICE PHILLIPS, JUSTICE
O’'NEILL, and JusTiCE RODRIGUEZ joined.

| do not understand the Court’s opinion. To give just two examples of the Court’sanaysis| find
confusng: Firgt, the Court statesthat aDTPA “knowingly” finding may not be deemed in this case because
that deemed finding would not beinsupport of thejudgment. ~ SW.3da . But that statement begs
the question of what the judgment is, because whether an issue can be deemed found in support of a
judgment dependsonwhat the judgment says. Thecondusion that adeemed knowingly findingisimproper
in this case is premised on the flawed presumption that the trid court rendered a negligence judgment.
Second, the Court holds that Low’ s testimony about the contents of his refrigerator is legdly inaufficent
evidence to support arecovery of $100 actual damages because he did not testify to the “actua worth”

or “monetaryvaue’ of the spoiled food. ~~ SW.3dat . To say that Low’ stestimony falls because



ajury could not value several common grocery items cannot be correct. While we may be offended by
the court of gppeals decision to award $150,000 in attorney’s fees when the trid court awarded only
$12,000 in actua damages and clearly indicated the requested fees were excessive, the Court need not
abandonlegd andydsto correct the court of appeas error. Inmy view, we can resolve this matter within
the confines of existing procedure and established law. Accordingly, | respectfully dissent.

The Court’s analyss of Texas Rule of Civil Procedure 279 beginsin the wrong place. Certainly
acourt may not use rule 279 to deem afinding contrary to ajudgment, but here we do not know exactly
what judgment was rendered. The Court ignores the patent ambiguity of the trid court’ sjudgment, which
contains components of both a DTPA recovery and a negligence recovery, and then strainsto cregte its
own negligence judgment when the trid court’ s judgment was not clearly one or the other. Because we
do not know what judgment the tria court rendered, we cannot decide, and the court of appeds should
not have decided, whether a deemed finding in support of Low’s DTPA claim was gppropriate.

L ow pleaded and submitted evidence on two theories of recovery: DTPA violationand common-
law negligence. Cf. Cambridge Mut. Fire Ins. Co. v. Newton, 638 S.W.2d 75, 80-81 (Tex. App. —
Ddlas1982, writ ref’ d n.r.e.) (goplying rule 279 to deem omitted issue in support of ajudgment whenonly
one ground of recovery was aleged in the petition and submitted to the jury). The tria court here
determined that the evidence supported the jury’s verdict, except the jury’ s award for past psychologica
treatment. Ye, thetrid court’ s judgment does not clearly identify the bass for Low’ srecovery. Onone
hand, the trid court awarded mentd-anguish damages but reduced them by Low’s percentage of

respong bility, which suggests a negligence judgment. On the other hand, L ow recovered actua damages
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in ful, not reduced by his percentage of responsihility, for his gpoiled food, which suggests the judgment
wasfor aDTPA violation—not negligence. To complicate matters, the triad court did not award attorney’s
feesinitsjudgment, even though it Stated in a letter to the parties that it intended to award Low attorney’s
fees, but in an amount less than he requested. However, even if the trial court intended to award a
negligence judgment but smply neglected to reduce the spoiled-food damages by Low’ s percentage of
respong bility, we cannot reach that conclusion based on the record before us.

Becausethe trid court determined that evidence existed to support dl findings except withrespect
to past psychologica treatment, Low could have recovered damages based on either his DTPA or
negligence dam. Texas law prohibits a plaintiff obtaining more than one recovery for the same injury;
therefore a plaintiff must dect hisor her remedy. Gunn Infiniti, Inc., v. O Byrne, 996 S.\W.2d 854, 862
(Tex. 1999); Waite Hill Servs., Inc. v. World Class Metal Works Inc., 959 SW.2d 182, 184 (Tex.
1998). If the plantiff does not choose a remedy, the trid court should render the judgment offering the
greatest recovery. Birchfieldv. Texarkana Mem'| Hosp., 747 S.W.2d 361, 367 (Tex. 1987). Because
the jury found that GSU had acted negligently and unconscionably withrespect to the same injuries, Low
should have chosen his remedy. Low in fact moved for a corrected judgment to award him DTPA
damages. But evenif he had not done so, thetrid court should have rendered judgment on the theory that
provided the more favorable judgment. And we do not know what the more favorable judgment would
be until the trid court determines the appropriate amount of actud damages under ether theory.

Under either aDTPA or negligence judgment, however, Low should receive actud damages for

hisspoiled food. (Of course, if the court rendersanegligencejudgment, the court must reduce the damages
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award by the percentage of respongbility the jury attributed to Low. See Tex. Civ. PRAC. & Rem. CobE
§833.012(a).) Whenaplantiff suffersdamageto persond property asaresult of aninjury, the plaintiff may
recover for that loss. Pasadena State Bank v. Isaac, 228 SW.2d 127, 128 (Tex. 1950). That lossis
measured by the diminution in market vdue of the property before and after the injury, as determined at
the placeof injury. 1d.; Rosenfield v. White, 267 SW.2d 596, 599 (Tex. Civ. App. — Dallas 1954, writ
ref’d n.r.e). When market vaue does not exist, replacement vaue is the means of assessng damages.
Rosenfield, 267 SW.2d at 599. In some gituations, replacement value does not properly measure
damagesbecause it may represent an economic ganto the plantiff. Crispv. SecurityNat'|l Ins. Co., 369
SW.2d 326, 328 (Tex. 1963); see Pasadena State Bank, 228 SW.2d at 128. This may be true for
household goods, clothing, and persona effects. Crisp, 369 S.W.2d at 328. The measure of damages
for the destruction of such items is the “actua worth or vaue of the articles to the owner for use in the
conditioninwhichthey were at the time of the [injury] exduding any fandiful or sentimenta consderations.”
Id. In determining damages, the jury has discretion to award damages within the range of evidence
presented a trid. Price Pfister, Inc. v. Moore & Kimmey, Inc., 48 SW.3d 341, 352 (Tex. App —
Houston [14th Dist.] 2001, pet. denied).

Food, especidly spoiled food, does not rationdly fall within the class of goods that require
testimony of the “actud vaue to the owner.” Certainly this measure of damages makes sensefor itemslike
household goods and apparel. But unlike the value of personal property that may include such

congderations as obsolescence, economic gain to the plaintiff, and even sentiment, food has such abasic



qudity and commonplace identity that a jury could, from its own experience and knowledge, assessits
worth without the owner’ s own testimony regarding its specific vaue.

Juries may draw from their common knowledge and experiences when resolving fact questions.
For example, insome circumstanceswhen parties offer expert opinion testimony, ajury is not necessarily
bound by that evidence and “can form its own opinion from other evidence and by use of its own
experience and commonknowledge.” Colorado InterstateGas Co. v. Hunt Energy Corp., 47 S\W.3d
1, 14-15 (Tex. App.—Amaillo 2000, pet. denied) (holding that jury could have relied upon other evidence
besides plaintiff’ s expert witness testimony that would have supported its verdict); see K-Mart Corp. v
Honeycutt, 24 S.W.3d 357, 360 (Tex. 2000) (holdingthat expert testimony should be excluded whenjury
is equally competent to form an opinion about ultimate fact issue or expert’s tesimony is within jury’s
common knowledge). Because Low did not testify to the food' svaue but instead listed those food items
that spailed in his refrigerator, the Court assumes that a jury could not determine damages. Surdly this
cannot be true. Simply because Low falled to incant a gpecific monetary amount after describing in detall
what he lost does not mean that his testimony is no evidence of hisloss, or that the jurors were incgpable
of assessing damages based upon that testimony and their own experience and commonknowledge. The
Court’ singstencethat the jury isincapable or unqudified to evauate Low’ s testimony without a recitation
of the price of adozen eggs and a pound of bacon needlesdy eevates form over substance.

Part of determining which theory should be the basis for the judgment requires evauating the
amount of attorney’s fees, if any, Low would be entitled to under the DTPA. See Tex. Bus. & Cowm.

CobpE 8§ 17.50(d). Although GSU argued to the trid court that the $150,000 jury award was excessive,
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thetrid court did not include any attorney’ sfeesinitsfina judgment. Y et thetrid court indicated in aletter
that it intended to award Low attorney’s fees but in the amount of $35,000, based on the procedural
history and complexity of the issues. Under these circumstances, in which we cannot tell precisaly what
judgment was rendered, we cannot conclude, as did the court of appedls, that GSU walved its complaint
concerning excessveness. Cf. Tex. R. App. P. 38.2(b)(1). Rather, thetrid court must evauate GSU’s
chdlengeto Low’ srequested attorney’ sfeesbefore it candeterminewhichtheorywill give Low the greater
recovery. Thusthe court of gppeds erred in rendering judgment for the full amount of attorney’ sfeesthat
Low sought.

Under either theory of recovery, Low may aso be entitled to recover his mentd-anguishdamages.
If the judgment is based on negligence, the amount of damages must be reduced by Low’ s percentage of
respongbility. See Tex. Civ. PRAC. & Rem. CobE § 33.012(a). If the judgment isbased onthe DTPA,
however, the trid court must determine whether a deemed finding under rule 279 is appropriate. GSU
argues that the entire DTPA claim fails because the jury was not asked a knowingly question, which GSU
argues is required to support a judgment based on a pre-1995 DTPA unconscionability clam. GSU
correctly states the gpplicable DTPA law, but it is not correct that Low waived hisDTPA clam entirdly
— GSU'sfallure to object to the omission of a knowingly questionfromthe charge raises the possibility of
adeemed finding on that dement under rule 279. See Tex. R. Civ. P. 279.

Although unconscionability itsdf does not require proof of knowledge or intent, Chastain v.
Koonce, 700 SW.2d 579, 582-83 (Tex. 1985), under pre-1995 DTPA law, recovery of mentd-anguish

damages under any DTPA theory requires proof of a defendant’s knowing conduct. See City of Tyler
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V. Lykes, 962 S.W.2d 489, 495 (Tex. 1997); Lunav. N. Sar Dodge Sles, Inc., 667 SW.2d 115, 117-
18 (Tex. 1984). A plaintiff must present evidence on each essentia element of his or her ground of
recovery to the jury. Ramos v. Frito-Lay, Inc., 784 SW.2d 667, 668 (Tex. 1990). When an entire
ground of recovery or defenseis omitted from the charge, that ground iswaived. 1d. But, whenaparty’s
theory of recovery or defense cons sts of acluster of issues necessary to support that theory and the charge
omits an issue without objection, as occurred in this case, the omission does not waive the entire daim.
Seeid.; Turner, Collie & Braden, Inc. v. Brookhollow, Inc., 642 SW.2d 160, 165 (Tex. 1982).
Instead, the parties have waived ajury trid on the unsubmitted element, thereby submitting it to the trid
court to resolve. First State Bank, Morton v. Chesshir, 634 SW.2d 742, 747 (Tex. App.—Amaillo
1982, writ ref’d n.r.e)). Absent written findings on the omitted eement, the trid court shdl be presumed
to have decided the omitted factua issue to support the judgment rendered. Id. at 747. But asexplained
above, we do not know precisdly what judgment wasrendered in thiscase. Thetria court must inthe first
instance determine which theory supports the greater recovery before deciding whether to deemafinding
under rule 279 to support ajudgment based on that theory of recovery.

Thecourt of appedls erred by rendering judgment for the full amount of attorney’ sfees L ow sought
inthe face of GSU’ sexcessveness chdlenge. But without knowing precisdy what judgment the tria court
rendered, or even what judgment it should have rendered, we cannot determine what the appropriate
judgment should be. Accordingly, | would remand this case to the trid court for further proceedings. |

therefore respectfully dissent from the Court’s opinion and judgment.



Deborah G. Hankinson
Judtice

OPINION DELIVERED: May 30, 2002



