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JusTtice HECHT, joined by Justice OWEN and JusTICE JEFFERSON, dissenting fromthe denid of
the motion for rehearing of the denid of the petition for review.

Theissue raised by this petitionfor review iswhether, or under what circumstances, itispermissible
for a court to order that a parent’s possession of a child is solely at the discretion of a managing
conservator. Because this is an important, recurring issue over which the courts of appeds are in
disagreement, | would grant the petition.

Father, joined by his mother-in-law (* Grandmother”), moved to modify anorder gppointing M other
sole managing conservator of ther son. Thetrid court gppointed Father, Mother, and Grandmother al
three joint managing conservators of the child, made Grandmother the primary custodian, gave Father

gtandard vigitation, and limited Mother’ s vigtation “to the sole discretion of [Grandmother] to determine



that [Mother] ismentaly and physicaly capable of properly exercising her visitationwith[the child].”* The
evidence is accurately recited in the court of appeals opinion.? Suffice it to say that the tria court had
ample reasonto make Grandmother the child's principa custodian and to restrict Mother’ s possession of
the child. The issue iswhether the court can delegate to Grandmother the determination of exactly what
access Mother will have to the child. The court of apped s concluded that the limitation was within the trial
court’s authority and discretion, and that “[i]f Grandmother abuses her power to evaluate whether or not
Mother isin an appropriate condition to visit with Child, Mother can file another Motion to Modify.”®
The courts of appeds do not agree that a managing conservator canbe givensuch”power”. The
Sixth Court of Appedls has refused to followthe decisioninthis case,* choosing to rely instead on its prior
decisonin Inre Walters.®> There, it reasoned that giving a parent possession of a child only when both
parents agree may well be tantamount to denying dl possession, if the other parent falsto agree, and inany
event is “somewhat incongruent” with an appointment of the parent as a managing or pPOSSessory
consarvator of the child, whichat |east implies some specified right of access.® In the present case, amicus

curiae, Professor James W. Paulsen, dso argues that giving a managing conservator of a child sole

151 S\W.3d 314, 317, 322 (Tex. App.—Houston [1st Dist.] 2001) (characterizing the trial court’s order).
21d. at 318-320.

%|d. at 324 (emphasis added).

4InreA.P.S, 54 S.W.3d 493, 497-499 (Tex. App.—Texarkana 2001, no pet.).

539 S.W.3d 280 (Tex. App.—Texarkana 2001, no pet.).

®1d. at 285-288.



discretionto determine vigtation and possessionis animpermissble delegation of the trid court’ sauthority
and may aso have the effect of shielding the decisionfromany meaningful appdllatereview. On the other
hand, it may be as respondent arguesthat ordering aparent’ svidtationto beat the discretionof amanaging
conservator, subject to judicid reexamination in a proceeding on the parent’s motion to modify, is both
authorized and gppropriate in certain circumstances.

The Fifth Court of Appeds, in an unpublished opinion, has taken essentidly the same pogition as
the First Court of Appedsin this case.” Besides the Sixth Court of Appedls, the Ninth,® Thirteenth,® and
Fourteenth'® Courts of Appeals appear to have a different view. One noted commentator on family law
issues has noted the inconsistency of appellate decisions in this area and the significance of the issue*

| would hear argument and decide the issue.
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