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JusTice ENocH ddlivered the opinion of the Court.

The questioniswhether the Federal Insecticide, Fungicide, and Rodenticide Act! (“FIFRA”) and
its implementing regulations preempt state common-law damage dams for crop damage — specificaly,
damage to peanut plants. Ordinarily in federal preemption cases, we are asked to decide the scope of
preemption, whether congressonaly expressed or implied. But in this case, it is not the breadth of
preemption, but rather the breadth of the congressondly created exception to express preemption that
determines the outcome.

Aswe explain, Congress has dictated that state actions regarding product labeling are preempted

to the extent that the content of the product label isregulated. But Congress has permitted its regulatory

body, the Environmental Protection Agency, to choose NOT to regulate product labeing with respect to

17U.S.C. 88 136-136y.



howwell a product works, that is, the product’ s “ efficacy.” Central to thiscase, the EPA hasaso chosen
to define product efficacy to include “target area phytotoxicity,” that is, the effect of a particular product
or combination of products on the crops that are ddiberately sprayed. Simply put, the EPA does not
regulate herbicide labels regarding how wel a product works, and this includes if the product actudly
injures the crops it was intended to assst. Because of the EPA’s choice not to regulate, and therefore
because there are no labeling or packaging requirements regarding crop damage imposed under FIFRA,
we concludethat state common-law claims about target area crop damage are not preempted. Thus, the
Geyes clams are not preempted.
I

Terry Geye and hissonBrandonare peanut farmers. The summary judgment evidence showsthat
in 1993 they treated part of their peanut crop with a mixture of the herbicides Pursuit and Prowl, both of
which American Cyanamid manufactures. In selecting the Pursuit-Prowl combination, the Geyesclamthey
relied onvarious labds and advertisementsthat specificaly stated that Pursuit could be “tank mixed” with
Prowl. The advertisements aso stated that Pursuit was a sound choice for crop safety and that it does not
cause injury to peanut plants. But the Geyes dlege that applying the Pursuit-Prowl mix to ther fields
actudly injured their peanut plants. The Geyes assart that the Pursuit-Prowl mix stunted root growth and
inhibited foliage development which resulted in a 3,000-pound per acre reduction in crop yield.

The Geyes sued American Cyanamid. They dleged breach of express and implied warranties,
grict ligility, and violation of the Texas Deceptive Trade Practices Act. American Cyanamid filed a

motion for summary judgment, asserting that FIFRA preempted the dams. The trid court agreed and
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dismissed theclams. Thecourt of apped sreversed, holding that FIFRA did not preempt the Geyes' crop-
damage daim.? We affirm the judgment of the court of appeds.
[

Under the Supremacy Clause of the United States Condtitution, the laws of the United States are
“the supreme Law of the Land; . . . any Thing in the Condtitution or Laws of any State to the Contrary
notwithgtanding.”® “A state law is preempted and ‘without effect’ if it conflicts with federa law."
Congressional intent determines whether a federd statute preempts state law.® Preemption may be
determined by the express provisions provided by Congress.® It may also beimplied if the statute’ s scope
indicates that Congress intended federa law to occupy the fied, or when state law actudly conflicts with
federal law.” Findly, preemption based on an actud conflict may il exist eveniif thedaimisnot expresdy

preempted under the rdlevant statute.®

232 S.W.3d 916, 921.
3U.S. CONST. art. VI, cl. 2.

4 Hyundai Motor Co. v. Alvarado, 974 S.\W.2d 1, 4 (Tex. 1998) (quotingMaryland v. Louisiana, 451 U.S. 725,
746 (1981)).

5 Worthy v. Collagen Corp., 967 S.W.2d 360, 366-67 (Tex. 1998) (“Weare. . . boundto giveeffect to thewill of
Congress.”).

6 See, e.g., Cipollonev. Liggett Group, Inc., 505 U.S. 504, 517 (1992).
" See, e.g., Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995).

8 See Geier v. American Honda Motor Co. Inc., 529 U.S. 861, 884 (2000); see also Great Dane Trailers, Inc. v.
Estate of Wells, 52 SW.3d 737, 741 (Tex. 2001).



Thisisanexpress preemptioncase. FIFRA containsan express preemption clause that provides
that a“ State shall not impaose or continue in effect any requirements for labeling or packaging in addition
to or different from those required under [FIFRA].”® Preemption of state law claims under this provision
islinked to the labeling and packaging requirements imposed by FIFRA. Under this Act, Congress has
given the EPA the role of evaluaing and determining the content of pesticide labels°

The Adminigtrator is authorized . . . to prescribe regulaions to carry out the provisions of

this Act. Such regulations shdl take into account the difference in concept and usage

between various classes of pesticides, induding public hedth pesticides, and differences

inenvironmental risk and the appropriate datafor evauating suchrisk between agriculturd,
nonagriculturad, and public hedth pesticides™
Consequently, the EPA regulations define “the domain expressy pre-empted.”*? Because the EPA’s
labeling requirements determine what Sate actions are preempted, we cannot know whether the Geyes
crop-damage damis preempted until we determine what the EPA requires for product labels concerning

crop safety.

®7U.S.C. § 136v(b).
WV seeid. § 136w(a)(1).
Hd.

2 Cipollone, 505 U.S. at 517.



FIFRA isacomprehengve federa statute regulating pesticide use, saes, and labding, and granting
enforcement authority to the EPA.2® The Act provides a detailed scheme for regulating the content and
format for labeling herbicides. Under FIFRA, dl herbicides sold in the United States must be registered
with the EPA.** Each manufacturer must submit to the EPA a statement that includes a “ complete copy
of the labeling of the pesticide, a statement of dl cdlamsto be made for it, and any directions for itsuse.”*
Eachmanufacturer must also submit “the complete formula of the pesticide’® and “afull descriptionof the
tests made and the results thereof upon which the claims are based.”!” After evauating thisinformation,
the EPA thenregistersaproduct that “ perform[ 9] itsintended functionwithout unreasonable adverse effects
on the environment.”*8

But despite FIFRA’ scomprehensive nature, Congress authorized the EPA in 1978 to choose not
to require the submission of datarelating to the “efficacy” of products.’® “Efficacy” refersto how well a
product works or, as defined by the EPA, to the “product’ s ability to control the specific target pest or

produce the specified plant or anima response when the product is gpplied in accordance with the label

18 Wisconsin Pub. Intervenor v. Mortier, 501 U.S. 597, 601 (1991).
47 U.S.C. § 136a(a).
15| . § 136a(c)(1)(C).
18 1d. § 136a(c)(1)(D).
171d. § 136a(c)(1)(F).
18 d. § 136a(c)(5)(C).

¥ seeid. § 136a(c)(5).



directions. . . , precautions, and limitations of use.”* Congresssaid: “1n considering an application for the
registration of apesticide, the [EPA] Adminidrator may waive data requirements pertaining to efficacy, in
which event the Administrator may register the pesticide without determining that the pesticide's
compositionis suchasto warrant proposed dams of efficacy.”?* The EPA, acting under thisauthorization,
has chosen not to collect efficacy datafor any products except in a specific set of circumstancesthat are
not relevant here?? Essential to this case, the EPA has also chosen to include “target area phytotoxicity”
within the concept of efficacy, and therefore the EPA has chosennot to collect data concerning “target area
phytotoxicity.”
B

“Target ared’ refersto the “areaintentiondly treated witha pesticidewhenlabdl use directions are
followed [i.e., the peanut fidd].”® The EPA further defines“target areaplants’ as“al plantslocated within
the target area, and includes both desirable and undesirable species|i.e., the peanuts and the weeds].”?*

“Target area phytotoxicity” then describes the toxic effect to both desirable and undesirable plants within

2 BERNARD A . SCHNEIDER, EPA, PESTICIDE A SSESSMENT GUIDELINES, SUBDIVISION G: PRODUCT PERFORMANCE
36 (1982) (available from the National Technical Information Service pursuant to 40 C.F.R. § 158.108).

217 U.S.C. § 136a(c)(5).

235ee40C.F.R. § 158.640(b)(1) (waiving efficacy data“ unless the pesticide product bears aclaimto control pest
microorganisms that pose a threat to human health and whose presence cannot readily be observed by the user”); 40
C.F.R. 8 158.540(b)(1) (waiving target area phytotoxicity data unless required for “ Special Review and certain public
health situations”).

2 ROBERT W. HOLST & THOMAS C. ELLWANGER, EPA, PESTICIDE A SSESSMENT GUIDELINES, SUBDIVISION J:
HAZARD EVALUATION NONTARGET PLANTS 18 (1982) (available from the National Technical Information Service pursuant

to 40 C.F.R. § 158.108).

% |d. (emphasis added).



thetarget area. The Geyes peanuts are desirable plants that are “target area plants’ and are within the
“target area.”

Thefact that the EPA has chosen not to collect data concerning target area phytotoxicity is found
principaly intwo places. First, the data table found in 40 C.F.R. 8§ 158.540 identifies the data that
manufacturers must submit regarding plant protection. The table limits the submisson of target area
phytotoxicity to “ Specid Review” circumstances under 40 C.F.R. 8 154.1 and in “certain public hedth
dtuations”? American Cyanamid does not assert that either of these reviews occurred in this case.

Second, the EPA has authored aset of Pesticide Assessment Guiddinesthat “ contain the standards
for conducting acceptable tests, guidance on evauation and reporting of data, definition of terms, further
guidance on when data are required, and examples of acceptable protocols.”?® Specificaly, Pesticide
Assessment Guidelines, Subdivision J: Hazard Evaluation Nontarget Plants provides:

(d) Target area phytotoxicity testing waiver of requirements.

(1) The Adminigrator has determined that efficacy test datainclude target area
phytotoxicity testing data, and that data submittal for such testing may be waived, by his
authority under FIFRA Sec. 3(c)(5) [136a(c)(5)] for most kinds of pesticide products. .

.. Such products generdly include dl pesticides whose uses result in direct or indirect

gpplication to plantsin the target area such as agriculturd, lawn, and garden use.

(2) Even though the Adminigtrator will ordinarily waive the requirement for
submitta of target area phytotoxicity test data as indicated in paragraph (b)(1) of this
section, he reserves the authority to require such dataon a case-by-case basis whenever

the Adminigtrator deems that such data are necessary to evauate the acceptability of a
product for registration. If it is determined that data phytotoxicity for a pesticide are

% 40 C.F.R. § 158.540(0)(1).

%40 C.F.R. § 158.108.



necessary, the Agency will promulgate the specific target area phytotoxicity data
requirements by letter to a specific registrant or by genera notice.?’

As wdl, the EPA has limited the submisson of data for the specific problem that the Geyes
complain about — tank mixtures:

(5) Tank Mixtures. When tank mixturesare recommended on product labeling, a study

may be required on a case-by-case bads to demondrate the extent of antagonism and

synergism with respect to detrimentd effects on nontarget plantsby the products of tank

mixtures®®
The EPA did not eva uate whether the tank-mixed Pursuit-Prowl combinationhad atoxic effect on peanut
plants. It therefore could not evauate the label daims made by American Cyanamid whichstated that the
combination was safe to use on peanut plants. It thus exercised no regulatory authority over American
Cyanamid'slabd that specificaly dlowed the tank mixing of Pursuit and Prowl.

C

Asafederal regulaion, Section158.540 is entitledto deference.?® Thisregulaion esablishesthat

manufacturerssubmit target area phytotoxicity data only when the pesticideissubject to“ Special Review*

or in“certain public healthsituations.”*! Nothing in the record suggeststhat the EPA eval uated the specific

clams made on the labd gating that Pursuit could be tank mixed with Prowl.

27 SUBDIVISION J at 15.

2 SUBDIVISION J at 29 (emphasis added).

2 See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-44 (1984).
940 CF.R.§154.1.

3140 C.F.R. § 158.540(b)(1).



While Subdivision Jis not entitled to the same deference as an agency regulation, it may have the
“power to persuade.”® The EPA’s choice not to evauate efficacy claims has been consgtent. In a
proposed rule, firg announced in 1979, the Agency explained that the choice “stemmed from aneed to
reduce the amount of resources devoted to reviewing product performance so that additiona effort could
be devoted to the evauation of health and safety data™®* In choosing not to evaluate the data regarding
efficacy, the EPA relied onthe marketplace to ensurethat products were effective and did not “impart any
detrimentd effects (particularly on crops, ornamentas and other desirable plants) for which they could be
ligdble™* The EPA’s rdiance on the marketplace found its way into Subdivision J: “The Agency has
determined that target area phytotoxicity data does not need to be submitted because the registrants are
generdly willing to accept the overal responsgbility of the product [with] respect to efficacy and
phytotoxicity.”

Theinformation contained in the Assessment Guideline was origindly published by the EPA as
aproposed rule on November 3, 1980.% The proposed rule was to be designated as a regulation to be

published in Section 40 C.F.R. 88 163.120-1 to 163.120-4. The specific choice not to collect dataon

%2 skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).

3 Interim Final Regulation Relating to Conditional Registration, 44 Fed. Reg. 27932, 27938 (May 11, 1979) (to
be codified at 40 C.F.R. pt. 162.).

% Proposed Data Requirements, 47 Fed. Reg. 53192, 53196 (Nov. 24, 1982) (to be codified at 40 C.F.R. pt. 158).
% SuBDIVISION J at 7.

% Proposed Guidelines for Registering Pesticides in the United States: Subpart J: Hazard Evaluation: Nontarget
Plants and Microorganisms, 45 Fed. Reg. 72948, 72961 (Nov. 3, 1980) (to be codified at 40 C.F.R. pts. 162, 172).
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target area phytotoxicity now found in Subdivision J was inthis proposed rule. Asaproposed rule, it was
subject to public comment and consideration.®” In 1981, it appears that the EPA decided not to codify
Section162.120 asaregulationand instead proposed that the information contained in proposed Section
162.120 become Subdivision J.® According to the EPA, this was to “limit the regulation to a concise
presentationof the data requirements and whenthey are required.”*® The EPA adopted this approach, and
the current regul ati onspecifically references the Assessment Guidelines.® It appearsthat the Assessment
Guidelines are essentidly the EPA’ s directions to pesticide manufacturers on what tests to conduct, how
to conduct those tests, and what dataiis required for registration.

In sum, the EPA has had a rdatively consstent approach to not collecting data on target area
phytotoxicity sinceat least 1980. Including target area phytotoxicity within the concept of efficacy reflects
the conclusonthat aproduct will not be considered effective by consumersif it harms the plantsthat it was
intendedto assist. It dso reflects the EPA’s assumption that if amanufacturer statesthat aproduct issafe
to use on peanut plants, that manufacturer has made sure that the product isin fact “ safe for use on peanut

plants.” Fndly, thefact that theinformation in Subdivision J wassubject to public disclosureand comment

37 See SuBDIVISION J at 1-13 (discussing public comment received on proposed regulation).
% Proposed Data Requirements, 47 Fed. Reg. at 53192.

®d.

040 C.F.R. § 158.108.
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is an important factor in determining the level of deference it should receive* Qubdivision J persuades
us that the EPA does not regulate label claims about target area phytotoxicity.
D

Inconcluding that the Geyes' daimswere not preempted, the court of appeal s relied onanopinion
|letter issued by the EPA, Pesticide Regulation (PR) Notice 96-4.%2 American Cyanamid takesissuewith
the court of gppeals’ reiance onthe opinionletter. PR Notice 96-4 describesthe product |abding process
and details the EPA’ schoice not to collect efficacy data. PR Notice 96-4 essentidly concludes that Sate
law actions should not be preempted because the EPA does not determine if a product will be “ efficacious
or will not damage crops or cause other property damage.”*® The court of appeals did substantialy rely
on PR Notice 96-4: “Our decisonis based upon the information contained in [Notice 96-4], and we
conclude that we should quote extensively from the EPA regulation.”* American Cyanamid argues that
PR Notice 96-4 isa“narrowly focused legd brief thinly disguised as anEPA guidance document; it is by
no means a ‘regulation.”” We agree with American Cyanamid. PR Notice 96-4 is not a regulation and
the court of appeds erred in its subgtantid reliance on the Notice.

But the EPA’ schoicenotto collect target area phytotoxicity data, asfound in40 C.F.R. § 158.540

and the EPA’ s Assessment Guideline, Subdivision J, Hazard Evaluation Nontarget Plantsconvinces

41 See Christensen v. Harris County, 529 U.S. 576, 586-87 (2000).

42 PESTICIDE REGULATION (PR) NOTICE 96-4 (June 3, 1996), available at
http://www.epa.gov/opppmsdl/PR_Notices/pr96-4.html.

£d.
432 S.W.3d at 918.
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us that the conclusion reached by the court of gpped s was correct. The combination of thesetwo sources
demonstrates that the EPA does not regulate product labeling with respect to a product’s target area
phytotoxicity. Thusthe Geyes crop-damage claim is not preempted.

AV

Weacknowledge that many jurisdictions that have considered thisissue have reached the opposite
result.* But all these cases are based on the premise that the EPA regulates whether products are toxic
to target areacrops. For example, the Cdifornia Supreme Court considered the efficacy walver inacase
factudly Smilar to ours— Etcheverry v. Tri-Ag Service, Inc.%

The plantiffsinEtcheverry claimed that applying two products, Guthion and Morestan, reduced
itswanut production, resultinginabout $150,000 in damages.*” The Cdifornia Supreme Court held that
the plantiffs crop-damage dams were preempted by FIFRA, concluding that the EPA’s waiver of
efficacy data was “beside the point” and “irrdevant™® because the plaintiffs were complaining about
phytotoxicity and not efficacy. But in so holding, the California Supreme Court did not draw the essentia

distinction between phytotoxicity and target area phytotoxicity that the EPA historicaly has.

4 See, e.g., Andrus v. AgrEvo USA Co., 178 F.3d 395 (5th Cir. 1999); Kuiper v. American Cyanamid Co., 131
F.3d 656 (7th Cir. 1997); Taylor AG Indus. v. Pure-Gro, 54 F.3d 555 (9th Cir. 1995); Wormv. American Cyanamid Co.,
5 F.3d 744 (4th Cir. 1993).

46 993 P.2d 366 (Cal. 2000).

“T1d. at 368.

“8|d. at 375.

12



Likewisein Taylor AG Industries v. Pure-Gro,* the Ninth Circuit did not consider the EPA’s
decison to not collect target area phytotoxicity data. The court described the EPA review as “rigorous’
and that “the EPA approves eachlabel only after acareful review of the product dataand the draft 1abel ">
Of course, that may be true for phytotoxicity generdly, but it is not true for target area phytotoxicity. With
respect to target area phytotoxicity, the EPA makes no review. And without that review and approva
process, there certanly can be no federa regulation. And without EPA regulation, there can be no
preemption.

\%

In Quest Chemical Corp. v. Elam,** we considered FIFRA’ s preemptive effect inthe context of
apersond injury suit. Wereversed the court of appeals judgment that dlowed the plantiff’ s srict ligbility
and implied warranty dams to escape federd preemption. We stated, “FIFRA preemptsdl commonlawv
tort suits against manufacturers of EPA-registered pesticides which are based soldly upon clamsrelating
directly or indirectly to labeling.”®? Quest does not contral this case. The fundamenta differenceisthat
Quest involved a dam for persona injury while this case involves aclam for target crop damage. The

EPA continues to collect data concerning safety to humans. Regulaing labeing concerning these hedth

4954 F.3d at 560.
©1d.
51898 S.W.2d 819, 820 (Tex. 1995).

%214d.
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issues remans one of the Agency’s primary mandates. After dl, the EPA used concern for hedth and
sdfety as one of the judtifications for not evauating efficacy dams.

Thedecisionto [not collect and review] efficacy [data] asan Agency policy semmed from

aneed to reduce the amount of resources devoted to reviewing product performance so

that additiond effort could be devoted to the eva uation of hedthand safety data, and from

adesire to reduce regulatory burdensin pesticide registration.>

VI

Thiscaseisunlike many cases in the preemption area where we struggle to determine the breadth
of federal preemption expressed in afederd datute. For here we must determine the breadth, not of the
preemption itself, but of an exception to that preemption founded on Congressiona authorization for the
EPA to specificaly chooseto not collect efficacy data. Acting on that authorization, the EPA has chosen
not to evauate whether a product will be toxic to the crops it was intended to assst. Because the EPA
does not eva uate whether a product will be toxic to the crops that it was intended to assi<t, the EPA does
not regulate a product’ s labeling daims on this subject. Because the scope of FIFRA’s preemption is

dependent on what the EPA regulates, FIFRA does not preempt the Geyes common law crop-damage

clam. For these reasons we affirm the court of gppeds judgment.

Opinion ddivered: June 6, 2002

Craig T. Enoch

%3 |nterim Final Regulation Relating to Conditional Registration, 44 Fed. Reg. at 27938.

14



15

Judtice



