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JusTicE RODRIGUEZ, joined by JusTiCE BAKER, JusTICE HANKINSON, and JusTice O'NEILL,
dissenting.

Although the State may waive its immunity from liability by contracting, this Court has repestedly
held that the State does not waive its immunity from suit Smply by entering into a contract, and therefore
aprivate citizen must have legidative consent to sue the State on a breach-of-contract clam. See, e.g.,
Fed. Sgnv. Tex. S. Univ., 951 SW.2d 401 (Tex. 1997). Lawson sued the University for breach of
contract, and thus the University has immunity from Lawson’s suit unless the Legidature has waived that
immunity. The plurdity concedes that the Legidature has not waived immunity for Lawson’s breach-of-

contract clam. Neverthdess, the plurdity sidesteps recent precedent concerning sovereign immunity in



breach-of-contract suits, wholly ignoresestablished law that a suit for breach of a settlement agreement is
independent of the settled dam, and erroneoudly concludes that the University may not assert immunity.
Because the plurality defies precedent to impose a judicid walver of sovereign immunity on an ordinary
breach-of-contract claim, | respectfully dissent.

Lawson sued the Universty for dlegedly vidlaing the terms of a settlement agreement they
executed to findly resolve Lawson's previous suit againg the University for various wrongful termination
cdams. Although the contract at issue is a settlement agreement, the Legidature and this Court have clearly
established tha a settlement agreement is nevertheess a contract and is treated the same as any other
written contract. See Tex. Civ. PRAC. & Rem. CopE § 154.071(a) (“[A settlement] agreement is
enforceable in the same manner as any other writtencontract.”); Mantasv. Fifth Court of Appeals, 925
SW.2d 656, 658-59 (Tex. 1996) (holding that a suit to enforce a settlement agreement is a separate
breach-of-contract action). Lawson assarts only aclam for breach of contract, and he dleges that the
Univergty faled to satidfy its contractud obligations under the terms of the settlement agreement. He
aleges no facts that differentiate his suit from an ordinary breach-of-contract dam for which the State
retans its sovereign immunity.  His only dlegations concerning immunity are that the Univerdty waived
immunity by entering and partidly breaching thecontract. But that doesnot waive sovereignimmunity. See
TravisCountyv. Pelzel & Assocs, Inc.,  SW.3d __ ,  (Tex.2002); seealsoTex. Natural Res.
ConservationComm'nv.IT-Davy,  SW.3d __,  (Tex.2002). Accordingly, theUniverdty has

sovereign immunity from Lawson's uit.



Despite this settled law, the plurdity concludes that because the Legidature waived immunity for
Lawson’'s Whistleblower Act dam in his wrongful termination suit, that walver somehow gppliesto the
current, independent breach-of -contract suit, for whichthe Legidature has not waived immunity. To reach
its result, the plurdity ignores well-established law that once the trid court’ s plenary jurisdiction expires,
aqlit toenforcea settlement agreement isa separate breach-of-contract action. See Mantas, 925 SW.2d
a 658-59. The clam must be proved as any other breach-of-contract clam, and is independent of the
underlying daim, whichthe agreement necessarily supersedes. Here, thetrid court did not expresdy retain
any continuing jurisdiction, and itsplenary power over Lawson’ swrongful terminationsuit had long expired.
Thus, Lawson’s suit for breach of the settlement agreement is independent of his wrongful termination
cdams

The plurdity framestheissue asbeing: “If agovernment entity agreesto settlealawsuit fromwhich
it isnot immune, can it dam immunity from suit for breach of the settlement agreement?  But that is not
theissue presented inthiscase. Rather, the issue here is whether the State may assert sovereignimmunity
in an ordinary breach-of-contract case, and the answer to that question is decidedly “yes.” Lawson
asserted a breach-of-contract claim against the Universty, and the State has sovereign immunity on that
clam. When Lawson sttled, he traded in his wrongful termination clams for a settlement contract, and,
in addition to accepting $62,000, he accepted the risk that the State could assert immunity if it breached
the contract, just as dl people who contract with the State accept that risk. Although such arisk might
discourage some parties from contracting with the State, that risk has not daunted the Court before. See

Pezd, SWJ3da _ ;IT-Davy, SW.3da _ ;Fed. Sgn, 951 SW.2d at 408. Moreover,

3



those who settle for cash and receive payment before dismissing their suit take no risk that the State will
assart immunity. Thus, contrary to the plurdity’s fears, only ahandful of settlementsin which the private
party ingsts on executory provisions rather than only a cash settlement would be discouraged.

Rather than deferring to the Legidature to decide whether to waive sovereign immunity for dams
asserting breaches of settlement agreements when immunity is waived on a settled clam, the plurdity
creates its own judicid waver. The plurdity damsthat it is merdy applying the Legidature s waiver of
immunity on the Whistleblower Act clam, consgtent with the Legidature' s policy choices. But the
plurdity’ sextensonof the walver of sovereign immunity onthe Whistleblower Act damtothe independent
breach-of-contract claim does not satisfy the requirement that legidative consent to sue the State must be
expressed in“clear and unambiguouslanguage.” Pelzd,  SW.3da __ ; Univ. of Tex. Med. Branch
v. York, 871 SW.2d 175, 177 (Tex. 1994); see also Tex. Gov'Tt CobpEe 8§ 311.034. If the Legidature
intended the waiver of sovereignimmunity to apply to settlement agreementsfor whichsovereign immunity
was waived on the underlying clam, it could say S0 expresdy, but it has not. The Legidaurehasmade a
policy decison that government entities should not be immune from suit for Whistleblower Act violaions,
but the Legidaure has not made such a policy choice for ordinary breach-of-contract claims such as
Lawson's.

In grafting the Legidature's sovereign immunity waiver for the Whistleblower Act clam onto
Lawson’ sindependent breach-of-contract dam, the plurdity disregards the fact that the conduct involved
here — dlegedly failing to represent that Lawson was employed as an assstant professor instead of an

ingructor — isdifferent from thet at issue in the wrongful termination it and Smply has nothing to do with
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the Whistleblower Act. Indeed, the fact that the Court was not eveninformed that one of Lawson’sdams
in the wrongful termination suit was a Whigtleblower Act dam until the University filed additiond briefing
after oral argument demonstrates the settled clams' irrdlevance in determining whether immunity was
waived in the current breach-of-contract suit.

Thisisnothingmorethananordinary contract dispute. Unlesswaived, the State retainsitsimmunity
fromsuit onacontract, whether the contract isfor goods and servicesor a settlement agreement. Wehave
repeatedly hdd that sovereign immunity in ordinary contract dams is an area best Ieft to legidative
judgment. See York, 871 SW.2d at 177 (“[T]he waiver of governmenta immunityisamatter addressed
to the Legidature.”). Deferenceto the Legidature to determine sovereign immunity in ordinary breach-of-
contract cases damingwaiver by conduct isfounded on sound policy. SeeFed. Sgn, 951 SW.2d at 413
(Hecht, J., concurring) (“There are compelling reasons for this Court to continue to defer to the
Legidature.”). Yet today the plurality overrides those compelling reasons and concludes that athough the
Legidature has not chosen to waive sovereign immunity for this breach-of-contract dam, the Universty
amply “may not” dam immunity in this case

The plurdity says, “ Once the L egidature has decided to waive immunity for aclass of dams, the
indusionof settlementswithinthe waiver isconagtent withthatdecison.” _ SW.3dat . Theplurdity
makesthisleap onfathaone, because it is certainly incongstent with this Court’ s previous decisons. See
Pelzd, SW.3da__ (“Expressconsent isrequired to show that immunity fromsuit hasbeenwaived.

... The consent must be expressed by “clear and unambiguous language.”) (citing Tex. Gov’' T CoDE 8



311.034 and Fed. Sgn, 951 SW.2d at 405, 408); Gen. Servs. Comm'n v. Little-Tex Insulation Co.,
39 SW.3d 591, 594 (Tex. 2001) (same).
| would apply settled law, hold that the Legidature has not waived immunity fromuit for Lawson's

breach-of-contract claim, and dismiss the case for want of jurisdiction. Accordingly, | dissent.
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