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JusTicE BAKER delivered the opinion of the Court, in which CHIEF JUSTICE PHILLIPS, JUSTICE
HecHT, JusTiceE OweEN, JusTICE HANKINSON, JusTicE O'NEILL, JUSTICE JEFFERSON and JUSTICE
RODRIGUEZ joined.

JusTice ENocH filed aconcurring and dissenting opinion.

Jones Brothers Dirt & Paving Contractors contract withthe Texas Department of Transportation
providesthat, prior to terminating or removing a Disadvantaged Business Enterprise (DBE) subcontractor
froma project, Jones had to demonstrate “to the satisfactionof the Business Opportunity Program [BOP]
Officein Audin” thet the DBE was unwilling or unable to perform. We decide the gppropriate standard
for reviewing the BOP' sdecison under the contract’ s satisfactionclause. We aso decide whether section

201.112 of the Texas TransportationCode, whichestablishesadminidrativeremediesfor contract disputes



with TXDOT, provides the exclusve remedy for Jones's common-law clams for breach of contract and
declaratory relief.

We conclude that the Adminidrative Law Judge correctly reviewed the BOP' sdecisonfor whether
it was based on partidity, fraud, misconduct, or grosserror. Therefore, the court of gppeds erroneoudy
ingtructed the tria court to remand the adminigtrative claim to the ALJ to review the BOP sdecisionunder
adifferent gandard. 24 S.W.3d 893, 899-900. Furthermore, we concludethat the Transportation Code
providesthe excdlusve remedy for Jones scommon-law dams againg TxDOT. Thus, thecourt of appeds
incorrectly remanded daims to the trid court for Jones to replead facts showing waiver of sovereign
immunity. 24 SW.3d at 902. Accordingly, we reversethe court of appeds’ judgment remanding Jones's
common-law dams to the trid court for repleading, dismiss those clams for lack of jurisdiction, and

remand the remaining claim to the tria court for proceedings consstent with this opinion.

. BACKGROUND

Jones contracted with TXDOT to reconstruct 4.28 miles of FM 170 inPresidio County. Because
federad funds partly supported the project, the contract required Jones to subcontract at least ten percent
of the work toaDBE . Also, because of this funding, the federd government required Jones's contract
withTXDOT to have a provisonrequiring Jonesto obtainapproval fromTxDOT’ sBOPbefore terminaing
aDBE that Jones hired for a project:

Prior to terminating or removing a DBE subcontractor named in the commitment, the

Contractor must demondirate to the satisfaction of the Business Opportunity Program

Officein Audtinthe origindly designated DBE was not able or willingto perform. ... Any

subgtitutions of DBES shdll be subject to gpprova by the Business Opportunity Program
Officein Audtin.



The contract authorized Jones to determine what work the DBE that Jones chose would perform.
Jones contracted forty-two percent of the work to AK Concrete, aDBE. However, Jones and TXxDOT
soon became concerned that AK Concrete was unqudified, and itssubstandard work had to be corrected
asthe project progressed. Jonesformally notified AK Concretethat itswork was unsatisfactory, and then
attempted to terminate AK Concrete from the project. Jones also notified the BOP that it wanted to
replace AK Concrete with another DBE subcontractor.

The BOP, a TXxDOT subdivison charged with adminigering the DBE programs, requested that
Jones provide documents to demongtrate that AK Concrete was unable or unwilling to perform.  After
reviewing the documentation Jones provided, and after interviewing Jones and AK Concrete, the BOP
concluded that, athough AK Concrete’ s work was substandard and had to be corrected, there was no
evidencethat the problems had delayedthe project. Therefore, the BOP denied Jones srequest to replace
AK Concrete.

Eventudly, TXDOT discharged AK Concrete for attempting to bribeaTxDOT inspector. But by
that time, Jones could no longer secure a substitute subcontractor and thus completed the work itself.
Because of this, Jones finished the job late, and TXDOT assessed $22,500 in liquidated damages againgt
Jones for failing to meet the contract deadline.

Jones then initisted adminidrative proceedings under the Transportation Code to recover about
$139,000 in additiona costs, which included a refund of the $22,500 in liquidated damages that TXDOT
assessed againg Jones. See Tex. TRANSP. CoDE8 201.112. TXDOT’ scontract claims committee denied

Jones's clam. Next, Jones requested a contested case hearing in the State Office of Adminidtrative



Hearings. See TEx. TRANSP. CoDE § 201.112(b); Tex. Gov'T CobE 88 2001.051, 2003.021(b)(1). The
ALJ determined that Jones was not liableto TxDOT for the liquidated damages, but she denied Jones's
damsfor the additiona costsrelated to Jones sfinshing AK Concrete swork. The ALJ determined that
the BOP s decision denying Jones s request to terminate its DBE “ was reasonable and was not based on
partidity, fraud, misconduct, or grosserror.” TXDOT adopted the ALJ sproposed decisonto reimburse
Jones the liquidated damages and deny additional damages.

Jonessought substantia evidencereview of TXDOT sdecisioninthetrid court. SeeTex. TRANSP.
CopE § 201.112(d); Tex. Gov'T CobpE § 2001.171. In that suit, Jones aso raised origind claims for
common-law breach of contract, declaratory judgment, and attorney’s fees. TXDOT answered and
asserted sovereign immunity against Jones s origind clams. Without issuing findings of fact or conclusons
of law, the trid court affirmed the part of TXDOT’s order reimburaing the liquidated damages, but it
reversed the part of the order denying additiona damages. The tria court then rendered judgment for
Jones for $139,077 in damages, which included the $22,500 in liquidated damages, plus interest and
atorney’ sfees.

The court of appeals reversed the trid court’ sjudgment. First, the court of appeals remanded the
adminigrative claim to the tria court with indructions to remand to the ALJ to review the BOP' s decision
denying Jones's request to terminate AK Concrete under a different standard of review. 24 SW.3d at
899-900. Second, the court of appeas concluded that the tria court erred because it did not rule on
TxDOT’ s pleato the jurisdiction and, instead, impliedly overruled it when it rendered the find judgment.
The court of appeds noted that, because Jones's petition faled to alege facts showing a waiver of

TxDOT’ s sovereign immunity for the common-law breach of contract and declaratory judgment claims,
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Jones should have an opportunity to amend. 24 SW.3d at 902. Therefore, the court of appeal sremanded
thesedamsto the trid court to alow Jones an opportunity to replead “waiver by conduct” as anexception
to TXDOT's sovereign immunity. 24 SW.3d at 901-02. Because the court of appeals did not affirm
Jones srecovery under any grounds, it did not decide if Jones could recover attorney’sfees. 24 SW.3d

at 902. Both parties petitioned this Court for review.

[I. ADMINISTRATIVE PROCEEDING — JUDICIAL REVIEW

Jones scontract damagaing TxDOT — in the administrative proceeding and inthe tria court —
seeksto recover, anong other things, the costs Jones dlegedly incurred because the BOP did not approve
its request to replace the DBE. In the trid court, Jones claimed that the ALJ committed an error of law,
because she applied the wrong standard when she reviewed the BOP’ sdecision to deny Jones' s request
to terminate the DBE. Jones asserts that the ALJ should have reviewed the BOP' s decision under a
“reasonableness’ standard, because that standard applieswhenreviewing adecisonunder a*“ satifaction”
contract. See Black Lake Pipeline Co. v. Union Constr. Co., 538 SW.2d 80, 88 (Tex. 1976),
overruled in part on other grounds, Sterner v. Marathon Oil Co., 767 S.W.2d 686, 690 (Tex. 1989).
On the other hand, TXDOT asserts that the AL J properly reviewed the BOP decisonunder the patidity,
fraud, misconduct, or grosserror standard, because that standard applieswhenreviewing an agreed-upon
referee’ s decison. See City of San Antonio v. McKenzie Constr. Co., 150 SW.2d 989, 996 (Tex.
1941).

The court of appeal's agreed with Jones, reversed thetrid court’ sjudgment, and remanded the case

to the trid court. The court of appeds determined that, because the BOP is a TxDOT subdivision, the



satisfactionclause was effectively subject to TXDOT’ ssole determination. 24 S\W.3d at 899. Relying on
Black Lake, the court of appeds concluded that the ALJ committed an error of law when it reviewed
Jones's contract claim, because the proper review standard is reasonableness rather than partidity, fraud,
misconduct, or gross error. 24 SW.3d at 899-900. Thus, the court of appedls ingtructed the trid court
to remand to the ALJ to decide whether the BOP s decision to deny Jones's request to terminate AK

Concrete was unreasonable. 24 S.W.3d at 899-900.

A. APPLICABLE LAW

There are two different standards for reviewing decisons under a contract’s “satisfaction”
provison. Which standard applies depends on the nature of the contract involved. The first standard —
whether the decison was based on partidity, fraud, misconduct, or gross error — is derived from our
decisoninMcKenze, 150 S.W.2d at 989. InMcKenze, the Court hdd that “[w]henpartiesto abuilding
contract agree to submit questions whichmay arise thereunder to the decision of the engineer, his decison
isfind and condusve; unlessin making it heis guilty of fraud, misconduct, or suchgross mistake as would
imply bad faith or falure to exercise an honest judgment.” McKenze, 150 S.W.2d at 996.

Texas courts have gpplied this standard in other casesinwhichthe contract designates an engineer
on the building project to determine whether some aspect of performance suffices under a satisfaction
clause. See Satev. Martin Bros., 160 S.W.2d 58, 61 (Tex. 1942) (plaintiff must allege and prove that
State highway engineer’ s decision was based on partidity, fraud, misconduct, or gross error); Austin
Bridge Co. v. Teague, 152 SW.2d 1091, 1092 (Tex. 1941) (goplying partidity, fraud, misconduct, or

grosserror standard of review to “ State Highway Engineer’ s’ decision under satisfaction clause); State v.



Clark, 695 SW.2d 673, 675 (Tex. App.—Austin 1985, no writ) (court will set aside State highway
engineer’s decision only if plaintiff provesit was based on partidity, fraud, misconduct, or gross error);
AustinBridgeCo. v. State, 427 SW.2d 925, 937 (Tex. Civ. App—Austin 1968, writ ref’ d n.r.e.) (absent
pleadings and proof that State engineer’ s decision was based on partidity, fraud, misconduct, or gross
error, engineer had exclusive and fina authority to determine satisfaction of performance).

The second review standard — whether the decisonwas* reasonable” — applies when the party
to the contract has the ultimate authority to determine whether asatisfaction clause hasbeen satisfied. See
Black Lake, 538 S.W.2d at 88-89 (adopting reasonabl eness test because construction contract provided
that one party to contract could overrule its own inspectors decision about whether performance was
satisfactory); Cranetex, Inc. v. Precision Crane & Rigging of Houston, Inc., 760 SW.2d 298, 302
(Tex. App.—Texarkana 1988, writ denied) (applying reasonableness test because a party to the contract
and not a designated expert had final determination about satisfaction of performance). The objective
reasonablenessstandard, whichislessonerous to prove, dlays concerns that agreements conditioned upon
one party’ s satisfactionmight be illusory because they could be vulnerable to that party’ swhimor bad-faith

withholding of gpprova. Black Lake, 538 S.W.2d at 88.

B. ANALYSIS
We concludethat the ALJ applied the correct review standard — partidity, fraud, misconduct, or
gross error — to review the BOP s decision to deny Jones's request to remove AK Concrete from the
job. In Black Lake, this Court had to decide whether the contract required the prime contractor and

subcontractor to performadditiona work for Black Lake, or whether the work was extra-contractua and



therefore compensable inquantummeruit. Black Lake, 538 S.W.2d at 86. To provethat thework was
not “extra’ but was required under the contract, Black Lake relied on the prime contract and the
subcontract, which bothstated thet the decisions of Black Lake' sinspectors under the work-performance
satisfaction clauses were “find and conclusive’ on the contractors but were not binding on Black Lake.
Black Lake, 538 SW.2d at 88. Black Lake contended that, aslong asthe inspectors decisonsto order
additional work were not based on fraud, misconduct, or gross mistake, the Court should deemthe work
“required” under the contract. Black Lake, 538 SW.2d at 88. The Court disagreed.

The Court firg noted that, in the cases Black Lake relied upon, the contracts provided that an
engineer’ sor architect’ sdecisionunder asatisfaction clause would bind all the parties. Black Lake 538
S\W.2d at 88 (citing Martin Bros., 160 S\W.2d at 58; Teague, 152 SW.2d at 1091; McKenze, 150
SW.2d at 989). Then, the Court observed that, in contrast, the Black Lake contracts provided that the
inspectors decisions were find and conclusive only for the contractors, while Black Lake could overrule
theingpectors decisons. Becauseacontract conditioned on satisfying aparty’ s“whim” or “ caprice’ could
beillusory, the Court concluded that the party’ s decision about whether performance is satisfactory must
be objectively reasonable. Black Lake, 538 S.W.2d at 88. Applying that standard to the facts, the Court
decided that the contractors could recover for the additional work if it was “not reasonably within the
scope of the contract’s technica pecifications” and not Imply if Black Lake's ingpectors ordered the
additiond work in “the absence of fraud, misconduct, or grossmistake.” Black Lake, 538 S.\W.2d at 89.

Here, the court of appedls determined that the contract between Jones and TXDOT is andogous
tothe contractsinBlack Lake. But thisdisregardstwo important factorsthat makethiscase not likeBlack

Lake and most comparable to those cases Black Lakedeclined to follow. SeeBlack Lake, 538 S\W.2d



a 88 (diginguishing Martin Bros., 160 SW.2d a 60; Austin Bridge, Co., 152 SW.2d at 1091,
McKenzie, 150 SW.2d at 989).

Firgt, the contract between TXDOT and Jones made the BOP' s decisionabout terminatinga DBE
binding on dl the parties, including TXDOT. Unlike the contract that gave Black Lake aright to overrule
itsingpectors decisions about performance, no provision in the contract here dlows TxDOT to overrule
the BOP sdecison. Cf. Black Lake, 538 S.w.2d at 88.

Second, contrary to what the court of appedls andys's suggests, the Court’ s decision in Black
Laketo apply areasonableness standard did not turnon Black Lake' sown inspectors having the authority
to determine if performance was satisfactory. See 24 SW.3d at 893 (“ Because the BOP is a subdivison
within [TxDOT], we believe that this satisfaction clause was effectively subject to the determination of a
party; accordingly the gpplicable standard isthe objective reasonablenesstest.”). Asdiscussed above, our
holdinginBlack Laketurned on Black Lakeitsdf havingthe right to overrule itsingpectors decisons. See
Black Lake 538 S\W.2d at 88 (“Black Lake' s satisfaction was the conclusive test of whether the work
was properly performed. When the ingpectors ordered [the contractors] to perform extrawork, the order
was dffective only because Black Lake let it stand.”). Accordingly, though the BOP is a TxDOT
subdivisgon, thisis not the critical factor when determining what review standard gpplies.

Indeed, in those cases in which the courts applied a partidity, fraud, or gross error standard to
review the engineer’ s decison under the satisfaction clause, the engineer was an employee of aparty to the
contract. SeeMcKenze, 150 S.W.2d at 996; Teague, 152 SW.d at 1093; Martin Bros., 160 SW.2d
a 61; Clark, 695 S\W.2d at 675; Austin Bridge Co., 427 SW.2d at 937. Y e, the courts still applied

the partidity, fraud, or gross error standard to review the engineers decisons. AsthisCourt explained in



Black Lake, “[i]ndeciding those cases we refrained from subgtituting our judgment for that of the architect
or engineer, and we hdd that the decision of the architect or engineer isfind and conclusive in the absence
of fraud, misconduct, or gross mistake.” Black Lake 538 S.W.2d at 88.

Here, we likewise should refrain from subgtituting our judgment for that of the BOP. The record
showsthat the BOP isa TXDOT subdivison in Audtin withthe sole purpose of adminigtering the DBE and
Higoricdly Under-Utilized Business Programs.  Further, the record establishes that federa regulations
requirethat the contractor provide documentsto, and receive gpprova from, the BOP before terminating
a DBE. Moreover, the federa government reviews the BOP' s records to ensure it properly follows
proceduresfor terminatinga DBE. And, astherecord shows, it isthefedera regulations about DBEswith
which TXDOT had to comply to receive federa funding for the project. See 49 C.F.R. § 23 (1993).
Consequently, Black Lake’ s concernthat an objective “reasonableness’ review standard was necessary
to prevent the contract in that case from being illusory isnot raised here. See Black Lake, 538 SW.2d
a 88. The BOFP s temptation to refuse a request to terminate a DBE on a “whim” or “caprice’ is
externdly checked by federd oversght. See Black Lake, 538 SW.2d at 88. Accordingly, the ALJ
correctly gpplied the partidity, fraud, or grosserror standard to review the BOP' s decisiondenying Jones's
request to terminate its DBE.

Findly, we note that, even if the court of gppeals were correct in requiring review under the
reasonableness standard, the ALJ expresdy concluded in its finad order the BOP's decison was
“reasonable.” Jones has not chalenged the sufficiency of the evidence that the AL J found supporting that

concluson.
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1. SOVEREIGN IMMUNITY

In addition to seeking judicid review of the agency decision, Jones brought two origind causes of
actioninthetrid court: acommon-law breach of contract clam and a declaratory judgment action. Both
dams are premised on the same contract dispute that was the subject of the suit for judicid review.
TxDOT dams that the trid court lacked jurisdiction to decide the original claims, because Jones's
adminidrative action is the exclusve remedy available on the contract claim.

In determining if the trid court could resolve the origind claims, the court of appeds stated that,
had Jones sued after the 1997 legidative session, Jones would not have been able to assert the contract
and declaratory judgment actions inadditionto obtaining the agency decison. The court of gppeals relied
on a 1997 amendment to the Transportation Code that establishes the adminidrative procedure for
resolving contract disputes with TXDOT. 24 SW.3d at 900. The court recognized that the Legidature
providedthat, notwithstanding any other law, the procedures proscribed by the TransportationCode“ shdl
conditutethe exdusve remedy at law” for resolvingadamthat sectiongoverns. 24 SW.3d at 900 (citing
Act of Junel, 1997, 75th Leg., R.S,, ch. 1171, § 1.36, 1997 Tex. Gen. Laws 4427, 4443 (codified at
Tex. TRANSP. CoDE § 201.112, cmt.)). But the court of appeals concluded that it was not clear whether
this exdusve remedy rule applied when Jones sactionarose. 24 SW.3d at 900. Consequently, the court
of gppeds focused on whether Jones pled any facts demongtrating that TXDOT waived its sovereign
immunity fromsuit. After concluding that Jones had not done so, the court of appeal sremanded the breach
of contract and declaratory judgment clamsto thetrid court to give Jones an opportunity to replead any

facts demongtrating whether TXDOT waived its sovereign immunity from suit. 24 SW.3d at 901.
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A. APPLICABLE LAwW

Sovereign immunity protects the State from lawsuits for money damages unless the Legidature
expresdy consents to the suit. General Servs. Commi' n v. Little-Tex Insulation Co., 39 SW.3d 591,
593 (Tex. 2001). Generdly, aparty seeking redressfor breach of contract can establish |legidative consent
to sue by bringing suit under a special statute or obtaining a legidative resolution.  See Little-Tex, 39
SW.3d at 596; Tex. Civ. PrRAc. & Rem. CopE 8§ 107.001. Further, when a dtatute expresdy provides
for an adminigtrative procedure to resolve certain types of contract clams againg the State, a party must
aval itdf of that process before seeking the Legidature' s consent to sue under the Civil Practice and
Remedies Code. Little-Tex, 39 SW.3d at 597.

INn1997, the Legidatureamended the TransportationCodeto establishanadminidrative procedure
through which parties may resolve contract disputes with TXDOT. See Act of June 1, 1997, 75th Leg.,
R.S, ch. 1171, § 1.36(a), 1997 Tex. Gen. Laws, 4427, 4443 (codified at Tex. TRANSP. CODE §
201.112). The Legidature scomment tothis amendment explains that the Transportation Code' s satutory
procedureisthe exdusve remedy for determining contract disputes between TXDOT and private parties.
See Tex. TRANSP. CoDE § 201.112, cmt. Thisexclusve remedy rule gppliesto any clam pending before
TxDOT on the amendment’s effective date, September 1, 1997. See Tex. TRANSP. CoDE § 201.112,
cmt. The Legidature defined “pending” to meanthe daim hasbeenfiled with TXDOT but the claimant has

not yet sought judicid review. See Tex. TRANSP. CobE § 201.112, cmt.

B. ANALYSIS

Weconcludethe court of appeds erred inremanding Jones' s common-law breach of contract and
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declaratory judgment claims to the trial court for repleading. This case is analogous to Little-Tex
Insulation Co., in which we held that a party must participateinthe adminigtrative processthe Legidature
expresdy provided for certain breach of contract dams as a prerequisite to seeking the Legidature's
consent to sue under the Civil Practice and Remedies Code. See Little-Tex, 39 SW.3d at 597. Here,
the Legidature has expressy determined that the Transportation Code provides the exclusive remedy for
contract dlams agangt TXxDOT. See Tex. TRANSP. Cobe § 201.112, cmt. This exdusve remedy rule
goplies to Jones's dispute. Jonesfiled its adminigtrative clam with TXDOT on December 30, 1996, the
ALJissued her find order that TXDOT adopted in December 1998, and Jones sought substantia evidence
judicid review on April 1, 1999. Accordingly, the exclusive remedy provision applies, because Jonesfiled
itscdam with TxDOT but had not yet sought judicid review onthe amendment’ seffective date. See Tex.
TrRANSP. CoDE § 201.112, cmts. Thetrid court thuslacksjurisdictionover Jones s common-law breach
of contract and declaratory judgment clams, no matter how Jones pleads them. Therefore, we hold that

the court of appeds erred in remanding those clams to the tria court for repleading.

V. CONCLUS ON
Thetrid court’sjurisdiction in this case was limited to a substantia evidence review of TXDOT's
find order. See Tex. TRANSP. CoDE § 201.112(d); Tex. Gov’' Tt Cope§ 2001.171. Accordingly, thetrid
court could only have affirmedthe ALJ sdecison, or reversed and remanded it if the trid court determined
that the ALJ s decison was, anong other specific statutory considerations, affected by an error of law.
See Tex. Gov't CopE § 2001.174. Consequently, the trid court erred by awarding Jones additiona

damages, interest, and attorney’ sfees. In rendering itsjudgment, thetrial court either exceeded itsreview
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power under the substantia evidence rule, or it entertained Jones's origind dams over which it had no
jurisdictionbecausethe adminigrative procedure providesthe exdusve remedy. See TEx. TRANSP. CODE
8§ 201.112, cmt; Tex. Gov'T CobE 8§ 2001.174. Aswe have discussed, the court of appedsfailed to
identify thetria court’s errors.

Because we conclude that the ALJ reviewed the BOP s decision under the correct standard, we
reversethe court of gppeds judgment insofar asit remands that issue to the trid court withingructionsto
remand to the ALJ to review the BOP s decision under a different standard. Furthermore, because we
concludethat the Transportation Code providesthe exdusve remedy for breach of contract dams against
TxDOT, we a0 reverse the court of gopeds judgment remanding the common-law breach of contract
and declaratory judgment dams to the trid court for Jones to replead waiver of sovereign immunity.
Accordingly, wereversethe court of gppeals' judgment initsentirety, dismissJJones'scommon-law breach
of contract and declaratory judgment dams againgt TxDOT for lack of jurisdiction, and remand the

remaining clam to the tria court for proceedings congstent with this opinion.

James A. Baker, Justice

Opinion ddivered: June 27, 2002
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