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The aspect of this case that has troubled me from the outset is that the Bossleys' position is
inconsgent. They say that thar expert withess Asmar’s tesimony againgt Nettlesin alega mdpractice
suit was so critica of him that he could not theregfter be an impartid arbitrator in a case in which Asmar
testified. But the Bosdeys dso say that Asmar’ stestimony againgt Nettles was not sgnificant enough for
her to recall even though she knew for seven months before the arbitration hearing that Nettles would be
one of the arbitrators, and she was present during a sSgnificant portion of the arbitration hearing at which
he presided.

The Court says that whether Nettles was evidently partia should be resolved by a subjective
test—what he knew and when he knew it. | would apply an objective test, as we did in TUCO,* to
determine evident partidity. Thetest should be whether an arbitrator could reasonably bdieve that the

undisclosed facts were known to the party seeking to set aside the arbitration award.

L Burlington N. R.R. Co. v. TUCO, Inc., 960 SW.2d 629, 636 (Tex. 1997).



An arbitration award should not be vacated for “evident partidity” based solely on a falure to
disclose if the party seeking to vacate the award could reasonably have been expected to know the
undisclosed facts. Aswe explained in TUCO, when “evident partidity” isbased on afalure to disclose,
it is the falure to disclose itself that establishes evident partidity because the arbitrator has given the
impression that he or she has conceal ed materid facts not otherwise available to a party to the arbitration
that might reasonably affect the arbitrator’ s partidity.? 1n acase like the one before us today, there cannot
be an impression that the arbitrator concealed materia information because the arbitrator could not
reasonably count on the expert withess s memory to fail.

These principles are not the badis for “waiver.” They are a framework for determining when
nondisclosureinand of itsdf condtitutes evident partiaity. Therecould bewaiver of evident partidity based
on nondisclosure if the complaining party knew al the facts before the arbitration concluded and did not
complain. But whether there was evident partidity isathreshold, distinct issue. What the losing party to
an arbitration knew or should have known does not answer the question of whether an arbitrator’s
nondisclosure exhibitsevident partidity. An andyssof evident partidity in cases such asthis should focus
on what the arbitrator could reasonably have bdieved the losing party knew.

Therearetwo other issuesraised inthiscase. Oneis, did the parties’ agreement to arbitrate under
the National Association of Securities Deders (NASD) Code of Arbitration enlarge the grounds for
vacating an arbitration award under the Federal Arbitration Act?® | would answer that question “no.”
Assuming, without deciding, that parties can contractualy enlarge the standard of review under the FAA,
neither the parties agreement nor the NASD Code says thet failure to comply with the NASD Code's
disclosure requirements or its duty to investigate is a ground for vacating the arbitration award. Even the
courts that have held or indicated that parties may expand the standard of review under section 10(a) of

21d. at 636.

39U.S.C.§10(a).



the FAA have required that the parties’ intent to do so be clearly expressed in their agreement.* The
NA SD Code does not specify any consequence for failure to comply with its disclosure and investigation
requirements after the arbitration is concluded. Accordingly, any violation of the NASD Code must be
judged by the FAA’ s standards for vacatur. Failure to comply with the NASD Code is not a basis for
setting aside an award under the FAA unless that fallure to comply independently establishes “ evident
patidity” or one of the other groundsfor vacating an awvard specified in the federd arbitrationstatute. As
already discussed above, afalureto disclosefacts that anarbitrator could reasonably beieve were known
to the party seeking to set aside the arbitration cannot be “evident partidity.”

The find issue is whether a breach of the NASD Code's requirement that potential arbitrators
“makeareasonable effort to inform themsdaves’ of certain interests or rdationships would, inand of itsdf,
conditute evident partiaity under the FAA. | would again hold “no.” There certainly would be
circumstances in which a court should find “evident partidity” from an arbitrator’s falure to make a
reasonable effort to inform himsalf or hersdf about certain relationships that were unknown to the party
seeking to set asde an arbitration award. Some examples are consdered below. But under the
circumstances of this case, evident partidity would not be established if Nettlesfailed to contact hislegd
counsd in the ma practice it againg himor to review his persond files regarding that litigation to identify
witnesses who may have testified againgt him. A “reasonable effort to inform” onesdlf would not require
review of every matter in which alawyer or witness may have been adverseto or critica of the potentia
arbitrator.

However, | agree that this case should be remanded to the tria court. It has come to us on
summary judgment. Asidefromaleging evident partidity based on Nettles falureto disclose, theBosdeys
dleged that Nettles engaged in misconduct or was evidently partia because he excluded certain pieces of

4 See, e.g., Roadway Package Sys., Inc.v. Kayser, 257 F.3d 287 (3d Cir. 2001); UHC Mgmt. Co., Inc.v.Computer
Sciences Corp., 148 F.3d 992 (8th Cir. 1998); Lapine Tech. Corp.v.Kyocera Corp., 130F.3d 884 (9th Cir. 1997); Gateway
Techs., Inc. v. MCI Telecomms. Corp., 64 F.3d 993 (5th Cir. 1995).
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evidence and limited cross-examination. Mariner and Moore did not address these dlegations in ther
motion for summary judgment. They did not establish as a matter of law that Nettles was not evidently
partid or that he did not engage in misconduct. Accordingly, | concur inthe Court’ s judgment remanding
this case to the trid court for further proceedings.

I

Itiswell settled that aneutrd arbitrator has a duty to disclose dedings of whichhe or sheisaware
“that might create animpression of possible bias.”® ThisCourt followed the United States Supreme Court’s
decisonin Commonweal th Coatings whenwe construed the Texas arbitration statute’ srequirement that
anarbitration award must be vacated “if there has been *evident partidity by an arbitrator appointed asa
neutral.’”® But in both Commonwealth Coatings and TUCO, the facts that were not disclosed were
known to the arbitrator but unavailable to the party seeking to set aside the arbitration. 1n the case before
us today, a very different issue is presented. Should an arbitration award be set aside if the potential
arbitrator fails to disclose materid facts that he or she could reasonably have believed were known to the
party seeking to vacate an award?

My andlys's does not turn, as the Court asserts, on improperly presuming facts. Therecord must
be viewed inthe light most favorable to the Bosdeys, who were the nonmovants,” and weresolve dl doubts
againg Mariner and Moore, the movants® Therecord issilent on whether Nettles knew who Asmar was.
| therefore assume, as we must under the state of the record and our summary judgment standard, that
Nettles actudly knew that Asmar testified againgt him and that he recalled thisfact before the arbitration

award was issued. The difference between my approach to this case and the Court’sis that | believe

5 Commonwealth Coatings Corp. v. Continental Cas. Co., 393 U.S. 145, 149 (1968).

6 Burlington N. R.R. Co. v. TUCO, Inc., 960 S.W.2d 629, 629-30 (Tex. 1997) (quoting TEX. CIV. PRAC. & REM.
CODE § 171.014).

7 Johnson v. Brewer & Pritchard, P.C., 73 S.W.3d 193, 197 (Tex. 2002).

8 Shah v. Moss, 67 S.W.3d 836, 842 (Tex. 2001).



evident partiaity should be measured by an objective test. The Court concludesotherwise. The Court’s
result isthat if Nettles knew about Asmar’ s testimony, then he must have been evidently partia. 1 do not
bdlieve that an arbitrator’s actua knowledge should be determinative when he or she could reasonably
believe that the undisclosed facts were aready known to the party chalenging the award.

Federa court decisons have recognized that as a practica matter, an arbitrator’s disclosure
obligation must be limited to facts or dedings about which the parties cannot reasonably be expected to
be aware. The United States Court of Appedls for the Second Circuit has said:

[W1hile the Supreme Court in Commonwealth Coatings emphasized the importance of

an arbitrator disclosing “to the parties any dedlings that might create an impression of

possible bias,” this court, in giving practica meaning to that principle, has treated the

obligationto whicharbitrators are subject as being to disclose dedings of whichthe parties

cannot reasonably be expected to be aware, i.e., dedlings “not in the ordinary course of

business.”®
That court later said in Andros Compania Maritima, SA. v. Marc Rich & Co., A.G.: “Weemphasized
[in Cook Industries] that we have given ‘practical meaning’ to the Commonwealth Coatings principle
of disclosure by treating ‘the obligation to which arbitrators are subject as being to disclose dedings of
which the parties cannot reasonably be expected to be aware.’ "1°

This articulation of an arbitrator’s duty is Smply the application of common sense. Improper
motives cannot be attributed to Someone who falls to disclosefactsthat he or she could reasonably expect
those with whom they were dedling to know.

The facts in Cook Industries, Inc. v. C. Itoh & Co., areingructive!* The losng party, Cook
Industries, complained that one of the arbitratorsdid not disclosethat hisemployer, Cargill, had extensve

business dedlings with Itoh, the party who won the arbitration.  Although many of the facts about the

9 Cook Indus., Inc. v. C.ltoh & Co., 449 F.2d 106, 108 (2d Cir. 1971) (quoting Commonweal th Coatings Corp.
v. Continental Cas. Co.,393U.S. 145, 149 (1968) (citation omitted)). See also Garfield & Co. v. Wiest, 432 F.2d 849, 854
(2d Cir. 1970).

10579 F.2d 691, 700 (2d Cir. 1978) (quoting Cook Indus., 449 F.2d at 108).

11449 F.2d 106 (2d Cir. 1971).



arbitrator’ srelaionship with Cargill and Itohwere indispute at the hearing on Cook’ smotionto vacate the
award, therewas evidence that Cargill sold approximately $50,000,000 of grain to Itohinasingle year.*?
Itoh was Cargill’s most important grain customer in Japan, and an afidavit indicated thet the arbitrator
persondly handled 95% of Cagill's sdes to Japan.*® The afidavit dso said that the arbitrator's
performance at Cargill was judged by those sdlesin Japan.* The Second Circuit was unpersuaded that
this condtituted any evidence of evident partidity. It held that the digtrict court was judtified in concluding
that Cook was aware of a relationship between Cargill and Itoh.*® The Second Circuit said one basis for
itsconclusonwasthat many of Cook’ s employees were former employees of Cargill and knew that there
had been dedings. Another was that there were relatively few corn dedlers and that Cargill had done
business with the losng party in the arbitration as wel as Itoh.  The circuit court pointedly noted that it
found “nothing inthe record which suggests the existence of any extraordinary secret ded[ings]” between
Itoh, who was the prevailing party, and the arbitrator’ s enployer, Cargill.® The case did not turn, asthe
Court suggests, on “common knowledge’ in theindustry. Thelosing party had access to enough factsto
put it on inquiry about the arbitrator’ s specific role in Cargill’ s dedlings with [toh. It was not permitted to
complain that it did not learn of those more specific facts until after the arbitration award.

In the case before the Court today, Asmar’ s testimony againgt Nettles in another suit was not an
“extreordinary secret.” Asmar most certainly had actud knowledge of her role in the mapractice suit

agang Nettles, even if for a time her memory faled. Nettles cannot be faulted for “evident partidity”

121d. at 108 (Oakes, J., dissenting).

Bd.

“d.

151d. at 107.

61d. at 108.



because he failed to disclose something that he could reasonably have believed was known to Asmar and
those who hired her astheir only expert and principa witnessin the arbitration.

The Second Circuit's decision in Andros focused more directly on what a reasonable arbitrator
could expect the complaining party to know.'” In that case, Marc Rich & Co. wasthe losing party in an
arbitration and theresfter investigated the neutra arbitrator’s prior service. Based on that investigation,
Marc Rich moved to vacate the awvard and offered an affidavit to the trid court that showed that the
prevaling party’s non-reutral arbitrator, Nelson, had participated in gppointing the neutra arbitrator,
Arnold, asaneutrd arbitrator innineteenother arbitrations. 1n each of those nineteen cases, Arnold voted
the sameway as Nelson. Thetrid court refused to vacate the award. Onappea Marc Richcomplained
that it had not been givenan adequate opportunity to show why the arbitration award should be set aside.
The Second Circuit observed that at first blush, Marc Rich’s request “ seem[ed] reasonable, particularly
inlight of the broad discovery usudly dlowed inthe federal courts.”*® But it neverthelessupheld thedistrict
court’ s confirmation of the arbitration award without further proceedings. Thecircuit court articulated three
grounds for doing so. First, it reiterated itsholding in Cook*® that an arbitrator is only required to disclose
“‘ dedlings of which the parties cannot reasonably be expected to be aware.’”?° Second, it did not regard
the undisclosed information “as the sort of information an arbitrator would reasonably regard as creating
animpressionof possiblebias.”# Third, the Second Circuit concluded that Arnold’ sand Nelson' s* service

together on arbitration panels was no secret” snceMarc Richwas able to obtain this informationafter “* an

17 Andros Compania Maritima, S.A. v. Marc Rich & Co., A.G., 579 F.2d 691 (2d Cir. 1978).
81d. at 697.

19449 F.2d at 108.

2579 F.2d at 700 (quoting Cook, 449 F.2d at 108).

2l1d. at 701.



exhaudtive review of gpproximately 1200 published awards of the Society of Maitime Arbitrators.’ "%
Marc Rich, the court said, “could have made such areview just as easily before or during the arbitration
rather than after it logt its case."?

In the case before us today, it would not be reasonable to expect the Bosdeys to comb court
records to find out if Nettleshad ever been sued and if so, who testified against him. But it would not be
unreasonable to expect that the Bosdeys chief, and paid, witness, Asmar, would remember that she
testified as ahired, expert witnessagaingt Nettlesin alega mapractice suit that the Bosdeys say involved
hundreds of thousands of dollars. The fact that Asmar had alapse of memory during the pendency of the
arbitration does not raise afact question under the objective stlandard by which nondisclosure should be
judged in deciding if an arbitration award must be vacated for evident partidity. That objective standard
iswhether the arbitrator could reasonably believe that the losing party dready knew the factsthat were not
disclosed.

The recognitionin Cook and Andros that “evident partidity” must involve matters about whichthe
complaining party could not reasonably be expected to be avare comports with our retiondein TUCO.
In TUCO, the arbitrator knew that three weeks before the arbitration hearing began, his law firm had
received referral of asubgtantid matter from the law firm of his co-arbitrator. We did not set asde the
arbitrationaward because of the referral but because the arbitrator failed to disclose amaterial matter about
whichthe partiesto the arbitration could not reasonably be expected to know. We saidin TUCO: “We
emphaszethat . . . evident partidity is established fromthe nondisclosure itself, regardless of whether the
nondisclosed information necessarily establishes partidity or bias.”?* Animpression had been created that

21d. at 702.

Zd.
% TUCO, 960 S.W.2d at 636 (emphasisin original).

8



the arbitrator knowingly failed to disclose materia facts unknown to the parties. But that is not the case
here.

Asuming, as we are required to assume under our summary judgment standard, that Nettles
knowingly failed to disclose Asmar’ stestimony againgt him, it cannot be said that a reasonable arbitrator
in Nettles position would have believed that the undisclosed facts were unknown to the Bosdeys. A
reasonable potentia arbitrator could have concluded that the Bosdeys were aware of Asmar’srolein the
malpractice case. Indeed, it would have been unreasonable for an arbitrator in Nettles shoesto believe
that the Bosdeys did not know about Asmar’s prior testimony if he in fact desired to conceal that
information.

The Bosdeys knew for seven months after they designated Laila Asmar as their only witness on
securities matters that Nettles was going to be the neutra arbitrator. Asmar was present at the hearing
when the arbitration pand, induding Nettles, was sworn in. She was present when, before the hearing
began, the NASD representative asked the Bosdeys and Mariner to state any objections they might have
to the panel. Nettles would have been foolish to count on Asmar’s memory to fall if he were atempting
toconced her prior testimony againgt him. 1t would be unreasonableto attribute Nettles' slenceto adesire
to masKk ill will he might have toward Asmar. Under these circumstances, there can be no objectively
reasonable impression that Nettles failure to disclose exhibited “ evident partidity.”

The rationale of Cook and Andros has not been undercut or “limited” by the Second Circuit's
decisonin Sanko SS. Co., Ltd. v. Cook Industries, Inc.,% asthe Court suggests. Based on the facts
in Sanko, the Second Circuit focused on what the losing party knew or should have known rather than
what the neutrd arbitrator could reasonably have bdieved the losing party knew. Sanko, the losing party
inthe arbitration, contended that the neutrd arbitrator was not forthcoming when he said that the company

of which he was president had dedlings with Cook “‘ of a spot nature’” when in fact, his company was a

%5 495 F.2d 1260 (2d Cir. 1973).



subsdiary of acompany that arranged “‘ swaps and ‘sdles’ from time to time running into the millions of
dollars™?® The arhitrator aso failed to disclose that the prevailing party’s attorney also represented the
arbitrator's company and that previoudy, when this attorney had left his former firm, the arbitrator’s
company moved its business from that firmin order to continue to employ this same lawyer.?” The Second
Circuit held that these “ discrepancies’ required aremand for an evidentiary hearing.?® The court noted that
Sanko and Cook were not “members of a Snge dosdy-knit trading group,” and more importantly, that
Sanko’ s officers and agents denied in affidavits having any knowledge of the arbitrator’ s contacts with
Cook or itsattorney.?® Given these facts, the Second Circuit held that under Commonweal th Coatings,
the arbitrator had a duty to disclose. The Second Circuit did not focus on what the arbitrator could
reasonably expect the losing party to know, but that does not mean that it would not do so if it werefaced
withfactslikethose before our Court today. All that can besaid of Sankoisthat the Second Circuit would
uphold an arbitration award if the losing party “knew or should reasonably have known” or “did, in fact,
know or have reason to know” of the undisclosed dedlings.®

Thereisadigtinctionbetween focusng onwhat an arbitrator could reasonably believeand focusing
on what the losing party knew or should have known, but it isimportant to give effect to both conceptsin
deciding whether to vacate an arbitration award for nondisclosure. As an example, supposethat Nettles
and Asmar were at one time married to one another and had a very contentious divorce. Counsd for
Mariner knew this, but counsel for the Bosdeys and the Bosdeys themsdves did not. Nettles did not
disclose thisinformation and neither did Asmar. The Bosdeys did not learn of the rdaionship until after

%1d. at 1262.
4.
B\d. at 1263.
21d. at 1265.
0 4.
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the arbitrators issued their decison. Could the Bosdeys set aside the award based solely on Nettles
nondisclosure? If the only inquiry were whether the Bosdeys knew or reasonably should have known of
the marriage and divorce, the answer would be yes, they could set aside the award. Judged from the
Bosdeys standpoint, they did not know the facts, and it cannot be said that they reasonably should have
known. But there should be ancther inquiry in deciding whether Nettleswas evidently partid based solely
onhisnondisclosure. Anarbitrator in Nettles' position could reasonably have believed that hisformer wife
had disclosed their relationship to the parties who had retained her or their counsd. Anarbitrator inthese
circumstances could not have reasonably believed that he was concedling materid informetion. Therefore,
it cannot be said that he was evidently partia, and the award should not be vacated.

The Court does not seem to grasp these digtinctions. It characterizes my position as saying that
“an arbitrator’ sfalure to disclose an adverse rdationship cannot as a matter of law condtitute partidity
when the complaining party had the means to discover the adverse relationship.”*! But my analys's does
not depend on whether the losing party had “the means’ to learn the facts but on whether the arbitrator
could reasonably have believed that the factswere known to the losing party. Similarly, the Court saysthat
| find a “waiver.”*? But, as | have explained, dthough there would be awaiver if the Bosdeys knew of
Asmar’ s past testimony, that is unrelated to the question of whether afalureto discloseisevident partidity.
And findlly, the Court says that my anaysis depends on what “Asmar should have remembered.”® Again,
the inquiry is whether the nondisclosure, in and of itself, shows evident partidity. The precise questionin
this case is whether an arbitrator could reasonably believe that Asmar had informed the Bosdeys of her

testimony againgt Nettles, not whether Asmar “ should have remembered.”

81 sw.a3dat__.

2id.at_.
BId. at__.

11



In the case before us, Asmar knew at one time and certainly had reason to know that she had
tedtified againg Nettles. But she saysthat shedid not actualy remember. Giventhisevidence, | agreewith
the Court that Mariner did not establish as a matter of law that the Bosdeys knew or should have known
that Asmar testified againgt Nettles. But that should not be the end of theinquiry. Thefact that Nettlesdid
not disclose this past relationship whenhe was being considered as anarbitrator is not evidence of evident
partidity, even if Nettleshad actua knowledge whenhe sgned onasanarbitrator that Asmar had testified
agang him. That is because an arbitrator in Nettles position could not reasonably believe that he was
concedling materia information.  An arbitrator could reasonably expect that the expert witness would
communicate the facts to her clients or their counsd.

[

The partiesin this case agreed to conduct arbitration proceedings under the NASD Code, which
requires potential arbitrators to “make a reasonable effort to inform themsdlves’ of certain interests or
relationships enumerated elsewhere in the Code. Obvioudy, if Nettles' falure to disclose that Asmar
tedtified againg him is not evident partidity even if he had actua knowledge of that fact, any falure on his
part to make areasonable effort to informhimsdf about past dedings with Asmar smilarly cannot establish
evident patidity. Any failure to disclose facts that he would have discovered would not show evident
partidity if those facts could have been communicated by Asmar to the Bosdeys. Again, itisnot “evidently
partid” to fal to tel someone factsthat you can reasonably assume that they know. Accordingly, | would
hold that any failure by Nettles to “make a reasonable effort to inform” himsalf** about past dedlings with
Asmar cannot riseto the leve of “evident partidity” under the FAA.

The Court seems to agree with me on this point, at least at one juncture in its opinion. It says,
“Clearly, the rdaionship could not have influenced Nettles partidity if, infact, he was unaware of it during

3 NASD CODE OF ARBITRATION PROCEDURE § 10312(b).
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the arbitration.”* The Court correctly discerns that an impression of partidity cannot be created smply
by the existence of facts, unknown to the arbitrator, that the arbitrator’s “reasonable effort to inform
[him]sd[f]” would have revedled. Y, there is some incongstency in the Court’s opinion on this point.
Near the end of its opinion, the Court says in a Sngle sentence, “[t]he arbitration agreement here further
incorporates the NASD Code, which provides not only that arbitrators should disclose rel ationships that
‘might reasonably create an appearance of partidity or bias’ but aso that they should makea ' reasonable
effort’ to informthemsalves of suchrelationships.”*® The Court does not elaborate. We areleft to wonder
whether the Court would set aside the award if Nettles did not actudly know that Asmar had testified
againg him, but Nettles did not makeany effort to determine whether he had a past connectionwithAsmar.

Il

The Bosdeys contend that because the arbitration agreement provides that the NASD Code
applies, the award must be set asde if Nettlesdid not comply withthat Code’ sinvestigationand disclosure
requirements. If Nettles had actua knowledge that Asmar testified againgt him, or if a reasonable
investigation by Nettles would have reveded his past dedlings with Asmar, the Bosdeys argue, then the
award mugt be vacated because he did not disclose those dedlings. The contract should govern, the
Bosdeys contend, and failure to comply requires vacatur. As noted above, the Court does not offer any
guidance on thisissue.

Itisnot at dl clear whether parties can, by their agreement, expand the standardsfor judicia review
of arbitration awards that are pecified in section 10(a) of the FAA. The United States Supreme Court
has not resolved that question, and there is a split among the circuit courts. Thereare two decisons of the

United States Supreme Court that are at least ingtructive, however.

%  sSw.3dat .
% sw.3dat__.
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The most recent is Mastrobuono v. Shearson Lehman Hutton, Inc.®” The arbitration agreement
inthat case was subject to the FAA, but the agreement sad that it would be governed by the lawvs of New
York and aso, that the arbitration would be conducted in accordance with the NASD rules. The
arbitration panel awarded punitive damages. New Y ork law alowed courts, but not arbitrators, to award
punitive damages. The United States Supreme Court held that the parties agreement would govern
whether punitive damages could be recovered, not state law. It then concluded that there was tension
between the choice-of-law provisonspecifying New Y ork law and the provisionreferringto NASD rules
that created an ambiguity about whether the parties agreement alowed punitive damages. The NASD
Code alowed “* damagesand other relief’” and, therefore, “at least . . . contemplate[d]” punitive damages,
the Court reasoned, and an NASD manud given to arbitrators said that arbitrators could “‘ consider
punitive damages as aremedy,’” the Court noted.® Ambiguities, the Court said, are resolved in favor of
arbitration, and further, the Court said, it was unlikely that petitioners contemplated that they were giving
up the right to recover punitive damages by agreeing to the choice-of-law provison. The Court
“harmonized” the contract provisions to “encompass substantive principles that New Y ork courts would
apply, but not to include specid rules limiting the authority of arbitrators.™®

The Supreme Court quoted extensvely fromitsearlier decisioninVolt Information Sciences, Inc.
v. Board of Trusteesof Leland Stanford Junior University.* The Court held in Volt that even though
the arbitration agreement was subject to the FAA, the Court would give effect to the parties agreement
that Cdifornialaw governed to the extent that Californialaw did not “undermine the goas and policies of

87514 U.S. 52 (1995).
®1d. at 61.

%1d. at 63-64.

40489 U.S. 468 (1989).
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the FAA."* Cdifornialaw alowed courts to stay arbitration proceedings pending resolution of related
litigation between a party to the arbitration agreement and third parties not bound by it when there was a
possibility of conflicting rulings on common issues of law or fact.*? The Court saidin Volt that “the FAA
does not confer aright to compel arbitration of any dispute a any time; it confers only the right to obtain
an order directing that * arbitration proceed in the manner provided for in[the parties'] agreement.’”*
The Court elaborated that dthough the FAA preempts state laws that requireajudicia forumwhenparties
had agreed to arbitrate,

it does not followthat the FAA preventsthe enforcement of agreements to arbitrate under

different rules than those set forth inthe Act itsdlf. Indeed, such a result would be quite

inimicd to the FAA’ sprimary purpose of ensuring that private agreementsto arbitrateare

enforced according to their terms.  Arbitration under the Act is a matter of consent, not

coercion, and partiesaregenerdly freeto structure ther arbitrationagreementsasthey see

fit. Just asthey may limit by contract the issueswhichthey will arbitrate, so too may they

specify by contract the rules under which that arbitration will be conducted. Where, as

here, the parties have agreed to abide by state rules of arbitration, enforcing those rules

according to the terms of the agreement is fully consstent with the gods of the FAA, even

if the result is that arbitration is stayed where the Act would otherwise permit it to go

forward. By permitting the courts to “rigoroudy enforce’ such agreements according to

their terms, we give effect to the contractual rightsand e<4Pectai ons of the parties, without
doing violence to the policies behind by [dc] the FAA.

At least three United States Courts of Appedl s have concluded, based on the foregoing reasoning
in Mastrobuono and Volt, that parties can, by contract, add to the grounds for vacating an arbitration
award under section 10(a) of the FAA. The seminal case is the Fifth Circuit’'s decison in Gateway
Technologies, Inc. v. MCI Telecommunications Corp., which hed that courts must give effect to an
agreement that said “*[t]he arbitrationdecisionshal be find and binding on both parties, except that errors

“11d. at 478.

21d. at 471.

“31d. at 474-75 (quoting 9 U.S.C. § 4 (emphasisin Volt)).
4 1d. at 479 (citations omitted).
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of law shdll be subject to appedl.’”** The Ninth Circuit found Gateway persuasive and gave effect tothe
parties agreement that: “* The Court shall vacate, modify or correct any award: (i) based uponany of the
grounds referred to in the Federa Arbitration Act, (i) where the arbitrators findings of fact are not
supported by substantia evidence, or (jii) wherethe arbitrators' conclusions of law are erroneous.’”*® The
Third Circuit followed suit, holding that contracting parties could “opt out of the FAA’s default vacatur
standards and fashion their own,”*” but that a choice of law provision sdecting Pennsylvania law and a
provison agreeing to arbitrate under the Commercid Arbitration Rules of the American Arbitration
Association did not “opt out” of the FAA’s sandards.*®

At least four other circuit courts have reached a different concluson, holding or indicating that
parties cannot expand the grounds for vacatur under the FAA. The Tenth Circuit expresdy declined to
follow Gateway and Lapinein Bowen v. Amoco Pipeline Co.*® It refused to give effect to the parties
agreement that they would have aright to apped “* on the grounds that the award is not supported by the
evidence. "™ The Tenth Circuit saw adistinctionbetween dlowing parties to compel the arbitration itsalf
in accordance with the terms of their agreement and requiring courts to follow their agreement regarding
the groundsonwhichanaward could be vacated. Section 4 of the FAA, the court said, expresdy dlows
parties to compd arbitration “*in the manner provided for in [the] arbitration agreement,’” but, the court
observed, section 10 of the FAA, stting forth the grounds for vacating an award, does not contain any

language requiring courts to follow the parties agreement.>*

45 64 F.3d 993, 996 (5th Cir. 1995) (emphasis omitted).

46 Lapine Tech. Corp. v. Kyocera Corp., 130 F.3d 884, 887, 839 (9th Cir. 1997).

47 Roadway Package Sys., Inc. v. Kayser, 257 F.3d 287, 288 (3d Cir. 2001).

% 1d. at 293.

49 254 F.3d 925 (10th Cir. 2001).

%01d. at 930, 933.
5l1d. at 935.
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The Seventh Circuit held in Merit Insurance Co. v. Leatherby Insurance Co., that if thelosing
party “is to get the arbitration award set asde it must bring itsdf within the [FAA]. The Satute specifies
limited grounds for setting aside an arbitration award.”>® The court held that “even if the [arbitrator’s]
failure to disclosewasamaterid violaion of the ethica standards gpplicable to arbitration proceedings, it
does not follow that the arbitrationaward may be nullifiedjudicialy.”® Judge Posner, writing for the court
in Merit, explained the basis for the holding:

Although we have great respect for the Commercid Arbitration Rules and the Code of
Ethicsfor Arbitrators, they are not the proper starting point for an inquiry intoanaward’s
vaidity under section 10 of the United States Arbitration Act . . .. The arbitration rules
and code do not havetheforce of law. . .. [T]o get the arbitration award set aside [the
aggrieved party] must bring itsdf within the datute . . . . The satute specifies limited
grounds for setting aside an arbitration award.

The AmericanArbitration Association. . . may et its standards as high or low as
it thinks its customers want. The statute has a different purpose—to make arbitration
effective by putting the coercive force of the federa courts behind arbitration decreesthat
affect interstate commerce or are otherwise of federa concern. . . . The standards for
judicid intervention are therefore narrowly drawn to assure the basic integrity of the
arbitration process without meddling init. . . . The fact that the AAA went beyond the
statutory standards in drafting its own code of ethics does not lower the threshold for
judicid intervention.>*

Subsequently, inChicago Typographical Unionv. Chicago Sun-Times, Inc., the SeventhCircuit
sad: “If the parties want, they can contract for an appellate arbitration panel to review the arbitrator’s
award. But they cannot contract for judicial review of that award; federd jurisdictioncannot be created

by contract.”>

52714 F.2d 673, 680-81 (7th Cir. 1983).
53 1d. at 680.

54 |d. at 680-81 (citations omitted).
%5935 F.2d 1501, 1505 (7th Cir. 1991).
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The United States Court of Appedls for the Fourth Circuit has aso concluded that an agreement
to conduct an arbitrationunder ethical rulesadopted by arbitration providers cannot be the basis for setting
aside an award under the FAA.%® It isthe arbitration statute that governs, the court said:

Even if [the arbitrator]’s falure to disclose had violated Rule 19 [requiring
disclosure to the AAA of any circumstance likely to affect impartidity], that would not, by
itself, require or even permit a court to nullify an arbitration award. When parties agree
to be bound by the AAA rules, those rules do not give afedera court licenseto vacatean
award on grounds other than those st forth in [the federal statute]. Thus, dthough the
AAA rules provide sgnificant and helpful regulation of the arbitration process, they “are
not the proper sarting point for an inquiry into an award' svdidity.” Merit, 714 F.2d at
677. Rather, in determining whether to set asde an arbitration award, a court may only
consider whether the complaining party has demongtrated a violation of the governing
datute. The materia and relevant facts an arbitrator falsto disclose may demonstrate his
“evident partidity” under [the federa act]. However, non-disclosure, even of such
facts, has no independent legd significance and does not in itsdf condtitute grounds for
vacating an award.>’

A more recent decison is that of the Eighth Circuit in Delta Mine Holding Co. v. AFC Coal
Properties, Inc.® Although the parties had agreed that their arbitration proceeding must comply with the
rules of the American Arbitration Association, the court held that “arbitration rules and ethical codes ‘do
not have the force of law.””*® The court said that a reviewing court must “focus exclusively on [the]
gatutory grounds’ in deciding whether the arbitrator’s conduct required the arbitration award to be set
aside®

The Eighth Circuit has dso saidin UHC Management Company, Inc. v. Computer Sciences

Corp., “[i]tisnot clear, however, that parties have any say inhow a federd court will review anarbitration

% ANR Coal Co. v. Cogentrix of N. Carolina, Inc., 173 F.3d 493, 499 (4th Cir. 1999).
571d. (citation omitted).

%6280 F.3d 815 (8th Cir. 2001).

*1d. at 820.

®1d.
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award when Congress has ordained a specific, saf-limiting procedure for how suchareview isto occur.”®
The court observed that “[s]ection 9 of the FAA provides that federa courts ‘must grant’ an order
confirming an arbitration award ‘unless the award is vacated, modified, or corrected as prescribed in
sections 10 and 11 of this title"®? The court continued, “Congress did not authorize de novo review of
suchan award on its merits; it commanded that when the exceptions do not apply, afedera court hasno
choice but to confirm.”®3

Thereare good arguments on both sides of the question of whether parties can by agreement add
to the statutory grounds for setting aside an arbitration award. But | need not decide inthis case whichis
the proper interpretation of the FAA. Even those courtsthat have held that parties may expand the scope
of judicid review by agreement have said that any such agreement must be explicit.%* The arbitration
agreement in the case before us today does not say that a violaion of the NASD Code is grounds for
vacatur. Nor doesthe NASD Code say that abreach of its provisonsis grounds for vacatur. Thereis,
therefore, no bass for gpplying any standards other than those set forth in section 10(a) of the FAA in
determining whether the award in this case must be set asde. Nor isthere any basis for concluding that
an arbitrator’ sfalure to “ make a reasonable effort to inform [himself or hersdf]” of potentia conflicts or
of past dedlings with parties or witnesses condtitutes evidence of evident partidity in every case.

The circumstancesinwhichthe fallureto conduct aninvestigation can condtituteevident impartidity
should belimited. For example, the Ninth Circuit in Schmitz v. Zilveti, posited that “parties can expect
alawyer/arbitrator to investigate and disclose conflicts he haswithactud partiesto the arbitration,” and the

51148 F.3d 992, 997 (8th Cir. 1998).

4.

& d.

64 See Gateway Techs., Inc.v. MCI Telecomms. Corp., 64 F.3d 993 (5th Cir. 1995); Lapine Tech. Corp.v.Kyocera
Corp., 130 F.3d 884 (9th Cir. 1997); Roadway Package Sys., Inc. v. Kayser, 257 F.3d 287 (3d Cir. 2001). See also UHC

Mgmt., 148 F.3d at 998 (“ Assuming that it is possible to contract for expanded judicial review of an arbitration award, the
parties’ intent to do so must be clearly and unmistakably expressed.”)
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fact “[t]hat the lawyer forgot to run a conflict check or had forgotten that he had previoudy represented
the party is not an excuse.”® | agree. It should be asimple matter for an attorney to conduct a conflicts
check to see if she or her present firm has represented one of the parties. The failure to conduct such a
ample check should be evidence of evident partidity. A lawvyer might aso be required to inquire of a
spouse whether he or his firm represents or has represented one of the parties. But beyond these types
of inquiries, afalureto investigate is more problematic. Should alawyer be required to contact aformer
firm or firms and ask them to run conflicts checks and search files to see who was opposing counsd and
who tedtified or ese risk having any arbitration award in which the lawyer participates set aside? The
answer should be no. Should an arbitrator be required to contact counsdl in casesin which he or members
of hisfirm have been sued to determine who the opposing counsdl and witnesseswere? Agan, | think the
answer must beno. To the extent that Schmitzcould be read as requiring abroad investigationwhen rules
such asthe NASD Code require a“reasonable€’ inquiry, | disagree with that approach. The touchstone
must be “evident partidity.” Failure to conduct a broader search may breach a particular arbitration
provider’ s rules for conducting arbitrations, but not every such breach amounts to evident partiaity.

INTUCO, this Court expressy approved part of the reasoning in Schmitz, but wedid not consider
SchmitZ' s discussion of a duty to investigate that is imposed by the parties agreement.®® We did not
consder in TUCO whether an arbitrator with no actua knowledge of the undisclosed facts would exhibit
“evident partidity” if he or shefailed to conduct a reasonable investigation of past contacts to determine
potentia conflicts.

At least two courts have expresdy rejected the propositionthat anarbitrator’ sfalureto investigate
to determine apotentia conflict can support afinding of evident partidity.®” Both of those courts have hdd

820 F.3d 1043, 1048 (9th Cir. 1994).
% TUCO, 960 S.W.2d at 636.

5 Gianelli Money PurchasePlan & Trust v. ADM Investor Servs., Inc., 146 F.3d 1309, 1312 (11th Cir. 1998); Al -
Harbi v. Citibank, N.A., 85 F.3d 680 (D.C. Cir. 1996).

20



that an arbitrator’ sfalure to disclose cannot be evident partidity unless he or she had actua knowledge
of the undisclosed factsand that an arbitrator hasno duty to investigate® InGianelli, the Eleventh Circuit
relied onits prior decison in Lifecare International, Inc. v. CD Medical, Inc.,® in explaining that even
if “the most routine background check by the arbitrator would have brought this information to light,” the
arbitrator had no “duty to investigate the past contacts to avoid evident partidity.””

The Court of Appeds for the Didrict of Columbia Circuit has dso expresdy rejected a duty to
investigate:

[W]e hald that, nothing else appearing, the fact that an arbitrator has not conducted an

invedtigation sufficient to uncover the existence of facts margindly disclosable under the

Commonwealth Coatings duty is not sufficient to warrant vaceting an arbitration award

for evident partidity. That is, we explicitly hold that there is no duty on an arbitrator to

make any such investigation.™

As| have said, | would not go as far as these courts. But any duty to investigate imposed by the
parties agreement cannot be the basis for vacating an award unless an arbitrator’ sfalureto investigatein
and of itsf indicates that he or she has chosen to remain ignorant of conflicts that could easily be
determined by inquiries that are consdered routine.

* % % * *

For the foregoing reasons, | concur only in the judgment that is handed down today.

PriscillaR. Owen
Judtice

OPINION DELIVERED: June 13, 2002

% Gianelli, 146 F.3d at 1312; Al-Harbi, 85 F.3d at 682-83.

89 68 F.3d 429 (11" Cir. 1995).

" Gianelli, 146 F.3d at 1312.
" Al-Harbi, 85 F.3d at 683.
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