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Justice O'NEILL issued the opinion of the Court, in which JusTice ENocH, JusTiCE BAKER, JUSTICE
HANKINSON, and JusTiCE RODRIGUEZ joined.

JusTice OWEN issued a concurring opinion, in which CHIEF JusTICE PHILLIPS, JusTICE HECHT, ad
JUSTICE JEFFERSON joined.

H. G. and Carole Bossley sued to vacate anarbitrationaward infavor of Mariner Financia Corp.
and Joe Moore, Jr. The Bossdeys complained that the arbitration panel’s chair was evidently partia
because he did not disclose an adverse reationship with one of the Bosdeys expert withesses. Thetrid
court rendered summary judgment for Mariner and Moore confirming the award, but the court of appeals
reversed, holding that the arbitrator had a duty to discover and disclosethe rdaionship. 11 S.W.3d 349.
We conclude that summary judgment was improper because Mariner and Moore failed to establish as a
meatter of law that the arbitrator was not evidently partid. Accordingly, we affirm the court of gppeds
judgment.

I

Mariner Financid Corp. and Joe Moore, Jr., managed the Bosdeys' retirement account. After the
account incurred substantial losses, the Bosdeys sued Mariner and Moore for fraud and sef-dedling. By
agreement, the partiesarbitrated the dispute under the Nationa Associationof SecuritiesDealers (NASD)



Code of Arbitration,* which the parties agreement incorporated. The Code provided that a NASD
adminigrator would select a three-arbitrator panel and designate one arbitrator as the panel chair. The
Code aso imposed the following duties on the arbitrators:

@ Eacharbitrator shall be required to discloseto the Director of Arbitration
any circumstanceswhichmight preclude sucharbitrator fromrendering an
objective and impartia determination. Each arbitrator shdl disclose:

(1)  Anydirect or indirect financia or persond interest in the
outcome of the arbitration;

2 Any exiging or past financia, business, professond,
family, or socid rdaionships that are likdy to affect
impartiaity or might reasonably create an appearance of
patidity or bias. Persons requested to serve as
arbitrators should disclose any suchrdationshipsthat they
persondly have with any party or itscounsd, or with any
individual whom they have been told will be a witness.
They should aso disclose any such rdationship involving
members of thar families or thar current employers,
partners, or business associates.

(b) Persons who are requested to accept appointment as arbitrators should
make a reasonable effort to inform themselves of any interests or
relationships described in paragraph (a) above.

NASD CopE oF ARBITRATION PROCEDURE § 10312(a)-(b).

The NASD adminigtrator selected A. Bentley Nettles asthe pand chair. The adminigtrator then
forwarded each party’ switnesslig to the panel members, asking themto review the names and report any
potentia conflicts. Nettles reported that he had a socid relationship with one of the Bosdeys witnesses,
but no one objected. Moreimportant to this case, the Bosdeys witnesslist dsoincluded LailaM. Asmar
asanexpert witness. Nettles did not report any conflict with Asmar. The arbitration proceeded, and the
pand ultimately decided the case in Mariner and Moore sfavor.

About two months later, Asmar was reviewing files at her office when she found adepostionshe

! The National Association of Securities Dealers, Inc., is now known as NASD Regulation, Inc., and the Code
isnow known as the NASDR Code of Arbitration Procedure. The Bossleys’ agreement to submit to NASD arbitration
was signed on November 16, 1995, and references to the NASD Code of Arbitration Procedure areto its contents on that
date.



had given as an expert witnessin a mapractice action againgt Nettles dmost two and a hdf years before
the arbitration. In that deposition, Asmar tedtified that Nettles committed mapractice in seven different
ways. The suit was eventudly settled, and the settlement documents were sedled.  After discovering the
transcript, Asmar immediately notified the Bosdeys, who then petitioned to vacate the arbitration award
agang them. By affidavit, Asmar averred that she did not remember Nettles until she discovered the
deposition transcript after the arbitration.

TheBosdeyscontended that Nettles sprior relationship with Asmar rendered himevidently partid,
which is grounds for vacating an arbitration award under bothfederal and statelaw. 9 U.S.C. 8 10(a)(2);
Tex. Civ. PRAC. & Rem. CobpE § 171.088(a)(2)(A). Mariner and Moore responded by moving for
summary judgment, seeking confirmation of the award and denia of the Bosdeys petition. The motion
dleged that the Bosdeys either had no legd basis for vacating the award or, dternatively, had waived any
complaint by failing to object to Nettles s partidity until after the award. Hoping to bolster their clam that
Nettles was patid, the Bosdeys aso filed a motion to compel production of the sedled settlement
documents from Nettles s malpractice case.

Thetrid court denied the Bosdeys' discovery motion and granted summary judgment for Mariner
and Moore. The court of gppedl s reversed, holding that the pre-exiting relationship between Nettlesand
Asmar, coupled with Nettles's falure to disclose it, raised afact issue about Nettles s evident partiaity.
11 SW.3d at 352. The court further concluded that Mariner and Moore had not established as a matter
of law that the Bosdeys waived the right to now object to Nettles' s selection by faling to object before the
panel convened. 1d. Findly, the court of gppedl s concluded that the settlement documents had no bearing
on the evident partidity issue, and declined to rule on the Bosdeys discovery maotion. Id.

I

Mariner and Moore argue that the court of gppeds erred in reversing the trid court’s summary

judgment because thereis no evidencethat Nettles remembered or reasonably should have recalled Asmar



when the arbitration occurred and thus no basis to infer that the relationship influenced his decison.
However, Mariner and Moore did not file a no-evidence summary judgment motion. See Tex. R. Civ. P.
166&(1). To prevail on their motion under Rule 166a(c), Mariner and Moore had to establish that Nettles
was not evidently partid asamatter of lav. See Tex. R. Civ. P. 166a(c). The Bosdeys contend that
Mariner and Moore did not and could not meet this burden because both this Court’s decision in
Burlington Northern Railroad Corp. v. TUCO, Inc., 960 SW.2d 629 (Tex. 1997), and the arbitration
agreement itself obligated Nettles to disclose his reationship with Asmar.

In TUCO, an arbitration panel’s neutrd arbitrator accepted a business referrd from a partisan
arbitrator’ s law firm during the arbitration. 1d. at 631. There was no dispute that the neutra arbitrator
knew about the rdationship; the only question was whether falure to disclose the relaionship could
edablish evident partidity. 1d. a 631-32. We determined that it could because "a neutra arbitrator . . .
exhibitsevident partidity . . . if the arbitrator does not disclosefactswhichmight, to an objective observer,
create a reasonable impression of the arbitrator’ s partidity.” 1d. at 630. Under this objective test, the
consequences for nondisclosure are directly tied to the materidity of the unreveded information. Seeid.
at 637 (dating a“neutra arbitrator need not disclose relationships or connectionsthat are trivid.”). The
relaionshipin TUCO arose from a lucraive business referrd to one of the arbitrators and thus was not
trivid. 1d. The undisclosed relationship was obvioudy known to the arbitrator, and we concluded that his
falure to disclose the referral was amateria fact that objectively created a reasonable impression of his
patidity. 1d.

The summary judgment record here, however, isslent about whether Nettlesremembered Asmar
or ever knew of her. Without some evidence of this, we cannot determine whether the undisclosed
relationship ismateria to the issue of evident partidity. Clearly, the rdlationship could not have influenced
Nettles s partidity if, in fact, he was unaware of it during the arbitration. Thus, the state of Nettles's
knowledge about Asmar is afact issue materia to determining his partidity.



Asandternative ground, Mariner and Moore argue that the Bosdeys waived any complaint about
Nettles spartidity by not objecting to his participationbefore submisson. But fromthe summary judgment
evidence, we know that the Bosdeys did not learn about the rel ationship between Asmar and Nettles until
after the arbitration. Asmar did not reved the relationship because she did not remember Nettles until two
months after the arbitration, and even then only made the connection after discovering the deposition
transcript while preparing to move offices. In her affidavit, Asmar explained that Nettlesdid not attend her
deposition, and that she never met or saw Nettles before the arbitration. Asmar a so tedtified that she had
no further involvement withthe malpractice case against Nettles after that deposition. Wethereforeagree
with the court of appedls that the Bosdeys could not waive an objection that is based on a prior adverse
relationship between Nettles and Asmar that they knew nothing abot.

Fndly, Mariner and Moore argue that the Bosdeys themselves had a duty to discover the
relationship between Nettles and Asmar. But whether or not the Bosdeys had such a duty, which we do
not decide, we notethat Mariner and M oore have not established that the Bosdeys could have discovered
the rdationship any sooner than they did through a reasonable invedigation. Summary judgment is
therefore not appropriate on that basis.

I

The concurringjusticessuggest that it does not matter whether Nettles remembered Asmar because
anarbitrator’ sfalureto disclose anadverse rdationship cannot as ametter of law congtitute partiaity when
the complaining party had the means to discover the adverse rdationship. The concurrence cites three
cases from the Second Circuit Court of Appeds for support. These cases reason that the undisclosed
relationship waswaived ether because it was well-known to the complaining party, easly discoverable or
rendered trivia by the arbitrator’s other disclosures. See Cook Indus,, Inc. v. C. Itoh & Co., 449 F.2d
106, 107 (2" Cir. 1971) (paty aware of undisclosed relationship); see also Andros Compania
Maritima, SA.v. Marc Rich & Co., A.G., 579 F.2d 691, 701, 702 (2" Cir. 1978) (failure to disclose



trivid inlight of relationship and other disclosures); Garfield & Co. v. Wiest, 432 F.2d 849, 853-54 (2™
Cir. 1970) (waiver). The summary judgment evidence, however, does not suggest what means the
Bosdeys had to discover this relationship, and thus these cases are no more controlling here than our
decisonin TUCO.

In TUCO, the complaining party did not know about the arbitrator’s undisclosed relationship.
Thus, the relationship was unknown in the sense that it was neither open, obvious, nor essly discoverable
by the complaining party. TUCO, 960 SW.2d at 631. In Cook Industries, on the other hand, the
undisclosed relationship — that the arbitrator’s employer had done substantial business with the winning
party — was well-known because the employer was the largest United States company in a closely knit
trading group and thus had done subgtantial business with both partiesto the arbitration in the ordinary
course of business, a fact the court concluded as a matter of law the complaining party knew. Cook
Indus., 449 F.2d at 108. TUCO and these “common knowledge’ cases are thus on opposite ends of the
evidentiary spectrum. Where this case fals dong that spectrum we smply do not know based onthe facts
presented. The relationship that existed between Asmar and Nettles was not open and obvious, nor was
it a matter of common knowledge. It did not arise from a community of businessinterests shared by al
participantsinthe arbitration. But neither wasit arelationship that could not have been discovered. Thus,
neither Cook’ s atribution of knowledge to the complaining party nor TUCQO' s attribution of partidity to
the arbitrator is gppropriate on the limited facts presented here.

Although the record is sllent about why Nettles did not disclose his rdaionship with Asmar, the
concurring justices presume the missing facts. They presume that Nettlesremembered Asmar but did not
disclose the relationship because he reasonably believed that Asmar also remembered him and disclosed
their higtory to the Bosdeys. The concurrence posits no other reason for Nettles's silence, and is
untroubled by the contrary summary judgment evidence. While we, too, could postulate reasons for

Nettles's slence, our summary judgment standard smply does not permit such speculation.  As the



Eleventh Circuit Court of Apped's has observed:

the “evident partidity” questionnecessarily entalls afact intendve inquiry. Thisisonearea

of the law whichishighly dependent onthe unique factua settings of each particular case.

The black letter rules of law are sparse and andogous case law is difficult to locate.

Lifecare Int’l, Inc. v. CD Med., Inc., 68 F.3d 429, 435 (11" Cir. 1995).

The concurrence strains to find awaiver under the Second Circuit Court of Appedls rationdein
Cook Industriesand Garfield, but that court hasitsdf declined to extend those cases beyond ther limited
facts. See Sanko S.S. Co., Ltd. v. Cook Indus., Inc., 495 F.2d 1260, 1265 (2™ Cir. 1973) (“Unlikethe
Garfield and Cook cases, the record inthe present case, asit now stands, does not judify [the assumption
that the undisclosed relationship wasknownto dl parties].”). In Sanko, thetria court stated that it would
forego anevidentiary hearing and accept Sanko’ s versionof contested facts regarding the arbitrator’ sprior
dedings with the opposing party. Nevertheless, the trid court made findings at variance with Sanko's
position and concluded that the arbitration award should not be vacated. The court of appedals reversed
and remanded, concluding that an evidentiary hearing was necessary to determine the full extent and nature
of the rdaionships atissue. Id. at 1263. The court distinguished Garfield and Cook because there was
no conclusive evidence that Sanko either knew or should have known of the extent of the rdaionship in
question. Id. at 1265.

Likethetria court did in Sanko, the concurrence here seeks to presume factswithno evidentiary
basis. Acknowledging that it would not be reasonable to expect the Bosdeysto research court records
to determine whether Nettles had ever been sued and, if so, who had testified againgt him, the concurrence
would nonethel ess excuse Nettles' s nondisclosure on the ground that he could presume the Bosdeys knew
about the prior adverse relationship because Asmar should have remembered it. Thus, the concurrence
would excuse even an arbitrator’ s knowing conceament of ardationship evidencing partidity aslong as
there are facts from which the arbitrator can presume the complaining party knew it too. But the whole

purpose of anarbitrator’ sduty to discloseisto avoid this very type of speculative presumption and let the



parties to the arbitration make the call. It is well-established, and the concurring justices
acknowledge, that “a neutral arbitrator has a duty to disclose dedlings of which he or she is aware ‘that
might create an impression of possblebias’” _ SW.3da ___ (quoting Commonwealth Coatings
Corp v. Continental Cas. Co., 393 U.S. 145, 149 (1968)). The arbitration agreement here further
incorporates the NASD Code, which provides not only that arbitrators should disclose rel ationships that
“might reasonably create an appearance of partidity or bias,” but adso that they should make a*“reasonable
effort” to inform themselves of such rdationships. NASD Cobe oF ARBITRATION PROCEDURE § 10312
(@)-(b). Thus, there is no judtification for the concurrence to shift the burden of disclosure from the
arbitrator to a party.
v

We conclude that Mariner and Moore failed to establish as a matter of law that Nettles was not
evidently partid. Although the Bosdeys bear the ultimate burden of proving the arbitrator’ s partidity, on
summary judgment Mariner and Moore assumed the burden to prove that no fact issue exists. Because

they did not meet this burden, we affirm the court of appeds judgment.

Harriet O’ Nalill
Judtice

Opinion ddivered: June 13, 2002



