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We grant Dr. Utts s motion for rehearing. We withdraw our opinion of February 28, 2002, and
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. INTRODUCTION

In this wrongful- desth case, we must determine whether a nonsettling defendant is entitled to
settlement credits under Chapter 33 of the Texas Civil Practice and Remedies Code. We hold that the
record here triggers the presumption that the nonsettling defendant is entitled to settlement credits against
the amounts the jury awarded the nonsettling plaintiffs because the nonsettling plantiffs benefited fromthe
settling plantiff’ ssettlement proceeds. Wefurther hold that thetrid court must givethe nonsattling plaintiffs
an opportunity to demonstrate that they did not benefit fromanother party’ s settlement. Consequently, we
reverse the court of gppeas judgment and remand this case to thetrid court for proceedings consstent

with this opinion.

[I. BACKGROUND

Clifton Short died from blood loss and infectionrelated to a perforated colonthat occurred during
polypectomy surgery. Dr. Stephen James Utts performed the initid surgery, and Dr. Jean-Pierre Forage
performed the subsequent surgery to repair the colon. Dennie Short, individually and asexecutor of Clifton
Short's estate, Norma Short, Patricia Ann Cain, and Sam Short, respondents in this case, and Dorothy
Short Walker sued Utts, Forage, and HCA South Austin Medica Center for Clifton Short’s aleged
wrongful death.

Early inthe litigation, al plaintiffs nonsuited with prgudice their daims againgt Dr. Forage, leaving
Dr. Utts and HCA asdefendants. Later, Dorothy Walker agreed to settle with HCA for $200,000. The

settlement agreement between Walker and HCA states that HCA agreed to pay $50,000 to Dorothy
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Walker Short and $150,000t0 Shore & Fineberg, L.L.P. TheHCA settlement check intherecord shows
that HCA paid the entire $200,000 directly to Shore & Fineburg' s trust account.

Onthe same day Walker Sgned the settlement agreement, she Signed another document requesting
that the Short family’ scounsel distribute— from* any monies belonging to me that he or hisfirmmay have
in his possesson” — $10,000 to each Short family member remaining in the suit in his or her individua
capacity. Soon theregfter, the individua Short family members and the Estate settled with HCA for $10
each. Then, Waker and the Short family nonsuited with prgudice their dams againg HCA. About two
months later, Walker nonsuited with prejudice her claim againgt Dr. Utts. Thus, Waker no longer
participated in the suit, and only Dr. Utts and the other Short family members remained parties.

Before trid, Dr. Uttsfiled his written election for a $200,040 dollar-for-dollar settlement crediit
under Chapter 33 of the Texas Civil Practice and RemediesCode. (At the motion-for- judgment hearing,
Dr. Utts's counsd noted that the written eection inadvertently omitted the $10 reflecting the estate’s
settlement with HCA.) The Short family members and the Estate objected to Dr. Utts' s election. They
argued they were the only “damants’ currently involved in the case and that HCA’ s settlement with them
wasonly $10 each. Therefore, they argued that Dr. Uttswas entitled to a$10 per plaintiff credit. Dr. Utts
did not respond to this argument.

The parties tried the case to a jury. The jury found that Dr. Utts's and HCA'’s negligence
proximately caused the Short family’s damages. Thejury found Dr. Uttstwenty-five percent negligent and
HCA seventy-five percent negligent. Thejury awarded the Estate $100,000, Norma Short $300,000, and

the three children Dennie, Patricia, and Sam, $12,000 each. The Short family and the Estate moved for
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judgment on the verdict, dlowing only a $10 per plantiff sattlement credit. Dr. Utts responded to the
motion for judgment, objected to the $50 credit limitation, and requested a credit for the entire $200,000
HCA paid to Walker. Inhisresponse, Dr. Utts asserted that he was entitled to the entire $200,000 credit
because the Short family benefited from Walker’ s settlement, and Walker' s nonsuiting him was merely an
attempt to circumvent how the statutory settlement credit should apply.

The Short family, inresponse, argued that Walker wasnot a“damant” as Chapter 33 definesthat
term; therefore, Dr. Uttswas not entitled to a credit for Walker’ s$200,000 settlement. They aso argued
that the factua daims and referencesto documentsin Dr. Utts sresponsetothar motionfor judgment were
never offered into evidence during trid, were not part of the record, and were inadmissible hearsay.

Dr. Utts replied that Walker wasa* damant” under Chapter 33. Hedso filed amotion to reopen
the evidence in the event the plaintiffs argued that the evidence about the settlement details that Dr. Utts
intended to rey on during the motion-for-judgment hearing wasuntimdy. Findly, Dr. Utts requested that
thetrid court takejudicid notice of various pleadings and motions filed in the case.

During the hearing on the motion for judgment, the tria court took judicid notice of severd
documents in the trid court’s file, induding the pleadings and Dr. Utts' s eection for a settlement crediit.
Then, Dr. Uttsattemptedto offer severa documentsinto evidence, but the Short family members objected.
These documentsincluded (1) correspondence between plantiffs counsd and HCA'’ s counsel about how
Waker’ sand the Short family members settlement proceeds would be distributed; (2) acopy of the HCA
$200,000 check made payable to atrust account of the plaintiffs counsdl; and (3) correspondence from

Walker ingructing the plaintiffs counsd to give each Short family member $10,000 from the monies
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belonging to Walker inthe firm’ strust account. Thetrid court allowed Dr. Uttsto offer the documentsand
discuss their contents on the record, and it heard the Short family’s objections.  Additiondly, during the
moation for judgment hearing, the Short family’ s counsdl stated that “[Walker] got $200,000, and then she
aso executed the document giving me permission to put $150,000 into my trust account for fees and
expenses which she was jointly and severdly lidblefor.” Thetrid court advised the parties that it would
take dl the mattersat the hearing, indudingwhether Dr. Utts sevidence was admissible, under advisement.

Following the hearing, the trid court natified the parties in a letter that it could not consider Dr.
Utts s pogt-verdict evidence and that Dr. Utts waived hisright to a $200,000 credit because he did not
introducethe evidence about the settlement before submissonto thejury. Thetria court’ sletter dso stated
that Walker was not a“clamant” under Chapter 33, because the statute’ s definition of that term requires
that the claimant be a party seeking recovery when the trid and verdict occurred. Thetrid court sent with
the letter itsfina judgment, which reflected the amounts the jury awarded, lessa$10 credit ($50 totd) for
the Edtate’ s and each family member’ s settlement with HCA.

Dr. Uttsthenfiled severa formd hills of exception, identifying the evidencethe trid court heard but
refused to admit during the hearing on the motion for judgment. Thetrid court next Sgned an order that
overruled Dr. Utts s abjection to the Short family’ s motionfor judgment, denied his motion to reopen the
evidence, and granted his request to take judicid notice of the pleadings and motions.

Dr. Utts timely appealed and raised three issues: (1) whether he met his burden to prove a
settlement by introducing evidence after a verdict was reached; (2) whether he was statutorily entitled to

asettlement credit for the Walker settlement, or whether the multiple daimants could structure a settlement
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to avoid his right to a credit; and (3) whether a dollar-for-dollar credit for a lump-sum settlement with
multiple dlamants should be subtracted fromthe total damagesthe jury awards, rather thanall ocated based
on each clamant’ s percentage of recovery from the total verdict. 987 SW.2d at 629. In deciding Dr.
Utts ssecond issue, the court of gppeal's concluded that dthough Walker wasa®damant” under Chapter
33, Dr. Uttswas not automatically entitled to apply acredit for Walker’ s settlement againgt the other Short
family members recoveries. The court of gppeds hed that one clamant’ s settlement cannot be applied
agang adifferent damant’s recovery under Chapter 33. 987 SW.2d at 630. Because it resolved Dr.
Utts ssecond issue, the court of gppeals declined to consider Dr. Utts sfirg and thirdissues. 987 S\W.2d
at 633.

Dr. Utts petitions this Court for review on three grounds. Firg, he argues that he is entitled to a
credit for Walker’' s settlement with HCA based on how we construed section 33.012(b) of Chapter 33
in Drilex Sys., Inc. v. Flores, 1 SW.3d 112 (Tex. 1999). Second, Dr. Utts argues that the term
“dlamant” is not limited to those derivative plantiffs remaining in the suit at the time the trid court submits
the case to the jury. Third, Dr. Utts seeks a credit for Walker’'s settlement because, he contends, the

Settlement transactionwasa® sham” intended to circumvent Chapter 33's proper operationand purposes.

[1l. SETTLEMENT CREDITS— WHEN THEY MAY APPLY TO
NONSETTLING PLAINTIFFS

Today the Court expresses three positions about whether Drilex’ s Chapter 33 settlement-credit

andyss applies here: (1) four members of the Court contend that we should overrule Drilex and thus it



does not goply, ~ SW.3d a __ (Baker, J. concurring); (2) two members argue that Drilex is
disinguishable and does not control because Walker was not a party seeking damageswhenthe trid court
submittedthe casetothejury,  SW.3da __ (Phillips, C.J., concurring); and (3) three membersargue
that Drilex's Chapter 33 andyss is correct and applies,  SW.3d a __ (Owen, J., dissenting).
Accordingly, we do not apply Drilex to determine which settlement amounts Dr. Utts may credit against
the Short family members recoveries.

However, a mgority of the Court agrees that we must consider Dr. Utts contention that he is
entitled to full credit for Walker’'s settlement with HCA because the transaction’s structure alowed the
Short family membersto avoid the statutory settlement credit. The court of appeal srejected that argument.
It noted that Dr. Uttsdid not attempt to present evidence in the trid court to support hisdlegationthat the
settlement wasa“ sham” until after the jury returnedits verdict. 987 SW.2d at 631. The court of appedls
opined that Dr. Utts knew how the Walker settlement was distributed wel before the tria court submitted
the case to the jury; therefore, Dr. Uttscould have offered evidence about the Waker settlement, evenin
the face of amoationinliming by presenting the evidence to the trid court outsde the jury’ spresence. 987
S.W.2d at 632.

The court of gpped's also observed that Dr. Uttstook no countermeasuresto protect himsdf from
the potentially adverse consegquences of Walker’'s settlement with HCA. The court of appedl s noted that
Dr. Utts did not attempt to keep Walker in the suit for ajury submisson, hedid not request the trid court
to structure the jury submisson in away that would permit establishing a fraud or shamdam, and hedid

nothing to preserve a potentia clam against HCA. 987 SW.2d at 632.
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Dr. Utts concedes that, before the case was submitted to the jury, he did not offer the evidence
demondrating the settlement’ s nature nor did he request afact-finding that the settlement wasasham. Dr.
Utts did request the trid court, after the verdict, to reopen the evidence to dlow him to demondtrate the
nature of the settlement. Although thetria court denied thisrequest, Dr. Utts does not chalenge that ruling
here. Instead, he arguesthat it isnot hisburden to prove the transaction’ snature. Dr. Utts asserts severa
reasons why placing the burden on him isimproper: (1) heisadtranger to this transaction; (2) the Short
family’s attorney is an officer of the court and has a fiduciary respongibility to show the transaction’s
farness, (3) one who dams agft hasthe burden to prove that suchisthe fact; and (4) imposing the burden
upon the nonsettling defendant to prove the settlement’ s nature not only unfairly penaizes the nonsettling
defendant, but dsodlowssettling partiesto drcumvent the one-satisfactionrule. Findly, Dr. Utts contends
that even if he has the burden to prove how the settlement actudly worked, the evidence in the record is

enough to demonstrate the transaction’ s spuriousness.

A.AppPLICABLE LAW
A defendant seeking a settlement credit has the burden to prove its right to such a credit. Mol
Oil Corp. v. Ellender, 968 S.W.2d 917, 927 (Tex. 1998). InEllender, we determined that to obtain a
dollar-for-dollar settlement credit, Chapter 33 requires only awrittendectionbefore the case is submitted
tothefact finder. 968 SW.2d at 927 (citing Tex. Civ. PRAC. & Rem. CopE § 33.014). Werecognized
that Chapter 33 is slent about which party must prove the settlement amount; thus, we referred to the

common law. Ellender, 968 SW.2d at 927. In doing S0, we concluded that the common law requires
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only that the record show, in the settlement agreement or otherwise, the settlement credit amount.
Ellender, 968 SW.2d a 927 (relying on First Title Co. v. Garrett, 860 SW.2d 74, 78 (Tex. 1993)).

Once the nonsettling defendant demondtrates a right to a settlement credit, the burden shifts to the
plaintiff to show that certain amounts should not be credited because of the settlement agreement’s
dlocaion. Ellender, 968 S.W.2d at 928. In Ellender, we noted that requiring a nonsettling defendant
to prove the settlement agreement’ s dlocation before recalving a settlement credit unfairly pendizesthe
nonsettling defendant.  Moreover, we recognized that settling plaintiffs are in a better postion than
nonsettling defendantsto ensure that the settlement awards are properly dlocated. Ellender, 968 S\ W.2d
at 928; see also Texas Gen. Petroleum Corp. v. Leyh, 52 F.3d 1330, 1340 (5th Cir. 1995); Hess Ol

Virgin Islands Corp. v. UOP, Inc., 861 F.2d 1197, 1208 (10th Cir. 1988).

B. ANALYSIS

Dr. Utts alegationthat the Walker-HCA settlement isa“sham” transactionis actuadly adamthat,
to avoid the Short family members benefitingfromthe Walker-HCA settlement in contravention of Chapter
33’ ssettlement-credit scheme, heisentitled to acredit for the settlement under Chapter 33. We disagree
with the court of appeals analyss about how Dr. Utts should have raised thisissue in the trid court. In
Ellender, we were not confronted with the issue that we consider here. But Ellender’s Chapter 33
andysis providesguidance. See Ellender, 968 SW.2d at 927-28. A defendant must file an election for
adollar-for-dollar settlement credit before the caseis submitted to the jury, and the record must reflect that

credit amount. Tex. Civ.Prac. & Rem . Cope § 33.014; Ellender, 968 S.W.2d at 927. But whenacase
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involves facts suggesting that a nonsettling plaintiff may have benefited from the proceeds of another
plantiff’ s settlement, the nonsettling defendant must raise this dlegationto the tria court — not the jury —
and present evidence of the benefit as part of its burden in decting for a dollar-for-dollar credit. The
nonsettling defendant may present this evidence to the trid court outside the jury’ s presence and request
that the trid court resolve its settlement-credit dam before the trid court submits the case to the jury.
Indeed, the nonsettling defendant may consider the trid court’ ssettlement-credit rulingcritica to itselection
decison. Thus, thetrid court should resolvetheissue beforeit submitsthe caseif the nonsettling defendant
S0 requests. However, the nonsettling defendant may a so urge its settlement-credit motion and introduce
evidence thereon after the jury has returned its verdict, provided the nonsettling defendant properly filed
awritten eection under Chapter 33 before the case was submitted. A nonsettling defendant’ s dlegation
that nonsettling plaintiffs benefited from another plaintiff’s settlement must be resolved in this manner
because thetrid court, not the jury, determines how a settlement credit gppliesas part of the trid court’s
functionwhenit determinesthe judgment torender based onthe jury’ sverdict. See Ellender, 968 SW.2d
at 928-29.

Accordingly, we hold that, when a nonsettling defendant contendsit isentitled to a credit because
anonsattling plantiff benefited fromanother plantiff’ s settlement proceeds, the nonsattling defendant must
file awritten eection before the trid court submits the case to the jury and ensure the settlement amount
isin the record, just as it would in any other Chepter 33 case. See Tex. Civ. PRAC. & Rem. CoDE §
33.014; Ellender, 968 SW.2d at 927. Then, through pre- or post-verdict discovery, the nonsettling

defendant mugt present evidence to the triad court that demonstrates the nonsettling plaintiff benefited from
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the settlement the nonsettling defendant relieson. I the evidence shows such a benefit, then thetrid court
should apply the settlement credit reflecting that benefit unlessthe nonsattling plaintiff presents evidence that
he or she did not benefit from the settlement.  In other words, once the nonsettling defendant presents
evidence of the nonsettling plaintiff’ s benefit from a settlement, the trid court shal presume the settlement
credit applies unless the nonsettling plaintiff presents evidence to overcome this presumption. As we
recognized in Ellender, anonsettling party should not be pendized for events over which it hasno control.
Ellender, 968 SW.2d at 927. LiketheEllender plaintiffs who were in the best postion to demondirate
how they agreed to dlocate settlement amounts for punitive and actud damages, the nonsgttling plaintiffs
in the circumgtances here are in the best podtion to demonstrate why they did not benefit from the
Settlement. See Ellender, 968 SW.2d at 928.

Here, the record indicatesthat Dr. Utts filed awritten eection for $200,040 before the trid court
submitted the case to the jury. Moreover, the settlement agreements between Walker and HCA and the
Short family membersand HCA arein the record. See Ellender, 968 S.\W.2d at 927. Furthermore, Dr.
Utts properly raised his clam that he may be entitled to credit Waker’ s settlement with HCA againg the
Short family members jury awards. In his response to the Short family’s motion for judgment, he aleged
that the Short family members who did recover from Dr. Utts benefited from the Walker settlement.

Moreover, during the motion for judgment hearing, and in hisformd bills of exception, Dr. Utts
offered the types of evidence a nonsettling defendant may rely on to establish that a nonsettling plaintiff
benefited from another plaintiff’s settlement. The settlement between Walker and HCA, the $200,000

check from HCA made payable to the trust account of the plaintiffs firm, Walker's letter instructing
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plaintiffs counsel to digtribute a total of $40,000 from that trust account to the individua Short family
members, and the settlement agreement between the Short family membersand HCA for nomina amounts
dl demondtrate that the Short family members benefited from Waker’' s settlement with HCA.  Further,
plaintiffs counsd made statements before the tria court and the court of appeals suggesting that $150,000
fromthe Walker-HCA settlement went to the plaintiffs attorneys for feesand costs. Nothing intherecord
showswhether Walker actualy received $50,000 as the settlement agreement states, or whether she only
received $10,000. Therefore, we conclude that the record evidence and counsdl’ s statements together
raise a presumption that Dr. Utts may be entitled to a credit for $190,000 of the settlement amount.
Consequently, we presume that each individua Short family member’ s recovery from Dr. Utts should be
credited with the amount reflecting the benefit he or she received from the settlement proceeds. See
Ellender, 968 SW.2d a 927. The burden thus shiftsto each Short family member to present evidence
showing why the settlement credit should not apply. To avoid the credit, each member must demondrate

that he or she did not benefit from the Walker-HCA settlement agreement

V. DISPOSITION
Because we announce a new proposition of law today, we remand this caseto the tria court to
alow each Short family member an opportunity to present evidence to show that he or she did not receive
any benefit from the Waker-HCA settlement. Then, if the trid court determines that the Short family
members have not overcome the presumption that Dr. Uttsisentitled to apply a settlement credit to each

individua’ s recovery, the trid court should allow Dr. Utts settlement credits consstent with this opinion.
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Thus, we reverse the court of appeals judgment and remand the caseto thetrid court for proceedings

congstent with this opinion.

V. SETTLEMENT CREDITS—DERIVATIVE PLAINTIFFS

For different reasons, amgority of the Court concludesthat Drilex’ s Chapter 33 settlement-credit
andysis does not control the settlement-credit issuein thiscase. | write here separately to explain why |
believe that, dthough it remains the law, Drilex was wrongly decided and thus does not apply.

Dr. Uttsarguesthat heisentitled to a credit for Waker’s settlement with HCA based on how we
interpreted section 33.012(b) in Drilex. Dr. Utts urges that al wrongful-desth beneficiaries should be
treated asone* dlamant” under section 33.012(b) becausethat interpretationis condstent withour decision
inDrilex. SeeDrilex, 1 SW.3d a 124. The Short family, on the other hand, have conastently argued
that Dr. Utts is not entitled to a settlement credit, despite evidence of the settlement amount, because

Waker was not a“clamant” in the suit when it went to trid.

A. APPLICABLE LAW
Chapter 33 of the Code, Texas' s proportionate-responsibility statute, governs how settlement
credits gpply intort suits. See Tex. Civ. PrAac. & Rem . Cobpkt 8§ 33.002; Ellender, 968 S.W.2d at 926.
Chapter 33 refersto a party assarting atort cdlam asa“camant” and defines that term:

“Clamant” means a party seeking recovery of damages pursuant to the provisions of
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Section 33.001, induding a plaintiff, counterclaimant, cross-claimant, or third party plaintiff
seeking recovery of damages.

Tex. Civ. PRAC. & Rem. CopE § 33.011(1). Section 33.011(1) aso provides:

In an action in which a party seeks recovery of damages for injury to another person,

damage to the property of another person, death of another person, or other harm to

another person, “damant” includesboththat other personand the party seeking recovery

of damages pursuant to the provisions of Section 33.001.

Tex. Civ. PRAC. & Rem. CoDE § 33.011(1).

Under Chapter 33, a claimant may not recover damages if his or her percentage of responsibility
is greater than fifty percent. Tex. Civ. PRAC. & Rem. Cobe 8 33.001. But if aclamant’s contributory
negligenceislessthanfifty percent, the clamant’ s recovery is reduced only by that percentage. Tex. Civ.
PrAaC. & Rem. CobE § 33.012(a). Moreover, if a clamant has settled with one or more defendants,
section 33.012 requiresthe trid court to reduce the damages the dameant recoversaccording to one of two
methods — a dollar-for-dollar credit or adiding scde — asthe defendant dects. Tex. Civ. PrRAC. &
Rem . Cobke 88 33.012(b), 33.014. The dollar-for-dollar credit section provides:

If the daimant has settled with one or more persons, the court shal further reduce the

amount of damages to be recovered by the claimant with respect to a cause of action by

acredit equd to. . . (1) the sum of the dollar amounts of al settlements. . ..
Tex. Civ. PRAC. & Rem. CopE § 33.012(b)(1).

InDrilex, we determined for the first time how sections 33.011(1) and 33.012(b) work together

in a case involving derivative plantiffs suing multiple defendants because of a family member’s injury.

Drilex, 1 SW.3d at 112. Based on how we interpreted section 33.011(1), and the potentia unfairness

to nonsettling defendants who have no control over how plaintiffs may design settlements to avoid full
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settlement credits, we concluded that the entire family was one claimant for purposes of applying a
settlement credit under section 33.012(b). Drilex, 1 SW.3d a 122; seealso General Chem. Corp. v.
de La Lastra, 852 S\W.2d 916, 923 (Tex. 1993); J.D. Abrams, Inc. v. Mclver, 966 SW.2d 87, 96
(Tex. App.—Houston [1st Dist.] 1998, pet. denied).

Under the one-satisfactionrule, a plantiff is entitled to only one recovery for any damages suffered
because of aparticular injury. Crown Life Ins. Co. v. Casteel, 22 SW.3d 378, 390 (Tex. 2000). The
one-satisfaction rule provides that, when a daimant seeks recovery for the same injuries from multiple
parties, the damant is entitled to only one recovery onthoseinjuries. Stewart TitleGuar. Co. v. Sterling,
822 SW.2d 1, 5 (Tex. 1991). Inrequiring that each clamant’ sjury award is reduced by any amount for

which he or she sttles, section 33.012 upholdsthisrule.

B. ANALYSIS

Likethe court of appeals, | bdieve that the real issue presented here is whether section 33.012(b)
permits a nonsettling defendant to apply one derivative plaintiff’s settlement as a credit againg a different
derivative plantiff’ srecovery. Weanswered that questionyesinDrilex. SeeDrilex, 1 SW.3d at 115-16.
However, the factsand the arguments raised here should cause the Court to reexamine Drilex s Chapter
33 andyss. And, indoing so, | conclude that Drilex was wrongly decided.

InDrilex, we applied Chapter 33 to aauit inwhichaninjured worker, Jorge Flores, and his family
sought recovery for Fores injuries. The Flores family settled with one defendant. Drilex, 1 SW.3d at

115. Specificdly, the Hores children settled individualy with the defendant for different amounts. The
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parents jointly accepted a lump sum to settletheir daims. And Jorge, individudly, received a settlement
amount. Drilex, 1 SW.3d at 120-21. Thejurythenawarded the Flores family members damages from
another defendant. Drilex, 1 S\W.3d at 116. Theissuewaswhether, under section 33.012(b), the Flores
family memberswereindividud “ damants’ sothat the trid court should have credited eachindividud’ sjury
award withthe amount for which he or she settled, or whether the Flores family memberswere collectively
one clamant so that the trid court should have credited the aggregate jury award withdl the amounts paid
in the settlements. Drilex, 1 SW.3d a 121. We concluded that the entire family was one clamant.
Drilex, 1 SW.3d at 122.

In Drilex, we professed to follow section 33.011(1)’ s plain language to conclude that “claimant”
under section33.012(b) means dl family members suing for damages arising fromancother family member’s
injury or degth. But, in doing so, we did not adhere to our statutory-construction rule that we must not
congtrue statutesinaway that would lead to anabsurd result. C& H Nationwide, Inc. v. Thompson, 903
SW.2d 315, 322 n.5 (Tex. 1994). In section 33.011(1), the Legidature defined “clamant” in the first
sentence as “a party seeking recovery of damages pursuant to the provisions of section 33.001 [the
proportionate-responsibility statute].” However, instead of goplying that definitioninDrilex, werelied on
section 33.011(1)’ s second sentence to define claimant. Drilex, 1 SW.3d at 122. The second sentence
explains that, when someone sues because he or she has suffered aloss caused by another person’ sinjury
or death, “clamant includes both that other person and the party seeking recovery of damages pursuant
to the provisons of section 33.001.” Tex. Civ. PrRAC. & Rem. Cobe § 33.011(1). Based on that

sentence, we concluded in Drilex that, for settlement-credit purposes under section 33.012(b), “the
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Legidature defined damant to include both the injured party and the party or parties seeking recovery of
damages for injury to that person.” Drilex, 1 SW.3d at 123.

However, reading Chapter 33 as awhole and under well-established Texas law, it is evident that
the Legidaturedid not intend for section 33.011(1)’ s second sentence to provide a separate definition of
“damant.” Rather, the second sentence ensuresthat, when asuit involves derivetive claims, the derivetive
plaintiff cannot recover if the injured or deceased person’ s negligenceis greater thanfifty percent. See Tex.
Civ.PrAcC. & Rem. CobDE 88 33.001, 33.011(1). Further, the second sentence ensuresthat, if theinjured
or deceased person’ s negligence does not bar the claim, the derivative plaintiff’s recovery is reduced by
apercentage equd to the injured or deceased person’ s percentage of respongbility. See Tex. Civ. PRAC.
& Rem. CopE § 33.012(a).

We have recognized causes of action for certain family members who suffer personal damages
arigng from another family member’sinjury or degeth. See, e.g., Reagan v. Vaughn, 804 S\W.2d 463,
467 (Tex. 1990); Whittlesey v. Miller, 572 SW.2d 665, 668 (Tex. 1978). But such derivative clams
would not exist but for afamily member’sinjury or death. Therefore, the injured or deceased person’s
contributory negligence, if more thanfifty percent, precludes aderivative plantiff’ srecovery. See Reagan,
804 S.W.2d at 467. On theother hand, if theinjured or deceased person’ s contributory negligenceisless
than fifty percent, then the tria court must reduce the derivative clamant’s jury award by the injured or
deceased person’s contributory negligence. Tex. Civ. PRAC. & Rem. Cobe § 33.012(a). Then, if the
derivative plantiff settleshisor her derivative clams, which reflect hisor her persond injuries, thetria court

should credit those amounts to any jury award the derivative plaintiff recelves against nonsettling
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defendants. Tex. Civ. PRAC.& Rem. Cobpe § 33.012(b). Thisandyssgivesdl the languagein sections
33.001, 33.011(1), and 33.012 meaning that comports with Texas law.

Furthermore, in Drilex, we not only misconstrued section 33.011(1), but we also read language
into its second sentence. That is, we determined that under the second sentence “the Legidature defined
damant to indudeboththe injured party and the party or parties seeking recovery of damagesfor injures
to that person.” Drilex, 1 SW.3d at 123 (emphess added). Reading partiesinto section 33.011(1)'s
second sentence which only refers to person — sngular nor plural — likewise led to our erroneous
conclusionthat adamant incases invalving derivative damsincdudestheinjured or deceased and the entire
family. Drilex, 1 SW.3d at 123.

Additiondly, in Drilex, we misplaced our reliance on two cases to support our conclusion that
“dlamant” under section 33.012(b) includes dl the derivative plantiffsasone. First, we cited General
Chemical Corp., 852 SW.2d at 923. See Drilex, 1 Sw.3d at 122. Butin General Chemical Corp.,
we hdd that Texas s Congtitution prohibits a parent fromrecovering punitive damages for wrongful desth.
General Chem. Corp., 852 SW.2d at 923. We noted that the court of appeds arrived at the contrary
conclusionbased on, among other things, the definition of claimant in section 41.001(1) of the Texas Civil
Practice and Remedies Code chapter discussng exemplary damages. In doing so, we recognized that
section 41.001(1)’s definition includes both the deceased person and the party seeking exemplary
damages. See General Chem. Corp., 852 S.W.2d at 923. However, contrary to what wesaid in Drilex,
wedid not, in General Chemical Corp., “construe’ or “conclude’ anything about section 41.001(1)'s

meaning. See Drilex, 1 SW.3d at 122. Rather, we only acknowledged, and then rgjected, the court of
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gopeds reliance on that provison. General Chem. Corp., 852 SW.2d at 923-24.

Second, in Drilex, we cited J.D. Abrams 966 S.W.2d at 96, to support our conclusion that the
entire Flores family comprised one damant. See Drilex, 1 SW.3d at 122. InJ.D. Abrams Mclver ad
her daughter, Lori Crane, sued severd defendants to recover damages for Crane€ sinjuries arising from a
car accident. J.D. Abrams, 966 S.W.2d at 96. Three defendants settled, and thetria court dlocated part
of two settlements to Mclver and the entirethird settlement to Crane. J.D. Abrams 966 S.W.2d at 96.
Thejury awarded Crane, but not Mclver, damages againg the nonsettling defendant who was adjudged
jointly and severdly lidble. Thetrid court credited the amounts Crane received from the settling defendants
againg her damage award. J.D. Abrams, 966 S\W.2d a 96. But the court of appeals hed that the trid
court should have granted the nonsettling defendant credit for the full amount the trid court alocated to
Crane and Mclver from dl the settlements. J.D. Abrams, 966 S.W.2d at 96.

But the court in J.D. Abrams, and this Court inDrilex, ignored the fundamenta flaw withdefining
“clamant” as multiple persons for purposes of applying settlement creditsunder section 33.012(b). That
IS, tregting the entire family as one damant — particularly when family members receive individual
Settlements in different amounts for their distinct losses — does not comport with Texas lawv which
recognizes that derivative plantiffs are asserting separate dams for their own losses caused by another
person’sinjury or death. See Reagan, 804 S.W.2d at 467; Whittlesey, 572 S.W.2d at 668. Nolanguage
in section 33.011 or section 33.012 suggeststhat the Legidaureintended to group dl derivetive plaintiffs
together as one clamant so that one derivative plaintiff’ s settlement wipes out another derivetive plantiffs
cdams

19



Indeed, Drilex' s results demonstrate why our Chapter 33 andyds waswrong and leadsto results
inconggent with Texaslaw. See C&H Nationwide, Inc.,903S.W.2d at 322 n.5. Becausewe concluded
that the entire Flores family was one damant under section 33.012(b), we determined that the tota
damages the Flores family recovered had to be reduced by the total settlements the family received.
Drilex, 1 SW.3d at 122. After reducing the totd jury award by Jorge Flores contributory negligence,
and then subtracting the total settlements fromthe reduced jury award, we allocated the remaining amount
among the family members according to their respective percentages of the totd jury award. Drilex, 1
SW.3d a 123. Accordingly, the children, Jorge, and Maria eachindividudly received some, but not al,
of the amounts the jury awarded them. Our Drilex Chapter 33 andysis, therefore, permitted the Flores
children to recover a part of thar jury awards contrary to the one-satisfaction rule. Because each child
ettled for more thanwhat the jury awarded himor her, each child' s settlement should have diminated thar
individud jury awards. Moreover, because we included the Fores children when we reallocated the
reduced jury award, our analysis resulted in Jorge and Maria recovering less than what they should have
from their jury awards.

Had Drilex applied what | now believe isthe correct Chapter 33 andys's, we would have affirmed
the court of appeals cdculations. See Drilex Sys,, Inc. v. Flores, 961 S.\W.2d 209, 214-15 (Tex.
App.—San Antonio 1996), aff’ d as reformed and remanded, Drilex, 1 SW.3d at 124. Specifically,
the court of gppeds concluded that the three Fores children’s individud settlements eiminated their
individud jury awards, because they each settled for more thanthey recovered after trid. Jorgeand Maria

settled for alump sum, and Jorge dso settled individudly. Both settlements were for less than Jorge and
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Mariarecovered individudly fromthejury. Consequently, Jorge sand Maria sindividud jury avardswere
reduced by 10% for Jorge' s contributory negligence. Then, the court of gppedls determined Jorge' s and
Marid s percentage of recovery from the jury verdict, which was 95% for Jorge and 5% for Maria, and
applied the same percentage of recovery from the lump-sum settlement.  After crediting Jorge’s and
Maria sindividud jury awardswithther individud percentage of recovery tothe lump-sum settlement, and
after crediting Jorge’ sindividud jury award with hisindividud settlement, the court of gppeds awarded the
reduced jury award to Jorge and Maria. See Drilex 961 SW.2d at 214-15.

Itisevident, then, that my analys's carries out Chapter 33’ s purposes so that aderivative plantiff's
recovery isether (1) barred by the injured or deceased party’ s contributory negligence if greater than fifty
percent, or (2) reduced by the injured or deceased party’ s contributory negligenceif less thanfifty percent
and by any settlement amounts the derivative plaintiff receives. See Tex. Civ. PrRAcC. & Rem. CoDE 88
31.001, 31.011(1), 31.012(a),(b). Moreover, my construction does not belie the one-satisfactionrule or
Texas law recognizing derivative plaintiffs are asserting separate claims for their own losses, tangible and
intangible, caused by injury to another person. See Crown Life Ins. Co., 22 SW.3d at 390; Sewart
Title Guar. Co., 822 SW.2d at 8; Reagan, 804 S\W.2d at 467; Whittlesey, 572 SW.2d at 668.

The dissent contendsthat Drilex’ sholdingthat damant means the entire family for settlement credit
purposes is in harmony with our wrongfuldeath statute. =~ SW.3d at _ (Owen, J, dissenting). But
section 71.010 actudly supports my position that “claimant” under section 33.012(b) refers only to each
individud derivative plantiff just as section33.011(1)’ s first sentence provides. Section 71.010 provides

that “[t]he jury may award damages in an amount proportionate to the injury resulting fromthe deeth” and
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that “[t]he damages awarded shdl be divided, in shares as found by the jury in its verdict, among the
individuals who are entitled to recover and who are dive @t that time.” Tex. Civ. PRAC.& Rem.CoODE 8
71.010(a), (b). Thislanguage shows theat each derivetive plantiff suffers a distinct, gpportionable injury
because of a family member's deeth. Notably, neither section 71.010 nor any other law supports the
dissent’ scontentionthat, whena defendant electsadollar-for-dollar settlement credit, ajury may determine
how much a sattling plaintiff would have recovered had he or sheremaned inthe suit. See . SW.3d at
__ (Owen, J,, dissenting).

Additiondly, the dissent and Dr. Utts contend that overruling Drilex and J.D. Abramsis contrary
to our recent statement that the stare decisis doctrine prevents changing a statutory interpretation even if
that long-standing judicid interpretation was incorrect. See Grapevine Excavation, Inc. v. Maryland
Lloyds, 35 SW.3d 1, 5 (Tex. 2000). And they urge that stare decisis exhorts us to “adhere to our
precedents for reasons of efficiency, fairness and legitimacy.” See Weiner v. Wasson, 900 S.W.2d 316,
320 (Tex. 1995). The dissent and Dr. Utts dso emphasize that the Legidature has met twice since J.D.
Abramsissued and once since Drilex issued and has not amended the rdevant Code provisions. They
contend we should apply the legidative-acceptance doctrine ininterpreting Chapter 33 and thus adhere to
Drilex.

| agree that this Court should adhere to stare decisis and should not, without very good cause,
changeour previous statutory interpretation. However, thiscaseisreadily distinguishablefrom Grapevine,
in which twenty years of precedent from this Court and courts of appeals constrained us to interpret a

satuteaparticular way. See Grapevine, 35 SW.3d at 5. Drilex isonly dightly over two yearsold, and
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while the Legidature has met once since we decided Drilex, Dr. Utts s motion for rehearing was pending
during that entire sesson. And, in any event, the Legidature has not amended or reenacted Chapter 33
or sections 33.011(1) and 33.012sinceJ.D. Abramsand Drilex issued. Therefore, weare not confronted
withthe fact that the public or the legd community has become accustomed to the law under these cases.
Nor are we confronted with the presumption that the Legidature has acquiesced in Drilex’'s Chapter 33
andyss See Grapevine, 35 SW.3d a 5 (“It isafirmly established statutory constructionrule that once
appdlate courts construe a statute and the Legidature re-enacts or codifiesthat statute without substantia
change, we presume that the Legidature has adopted the judicid interpretation.”).

The dissent’s accusation that my Chapter 33 analyss “advocates complete disregard for the
Legidaure swill” isunfounded. See . SW.3dat __ (Owen, J., dissenting). Rather, | believethis Court
strayed fromthe Legidature sintent whenwefirst construed Chapter 33 in Drilex and read language into
section 33.011(1) that the Legidature did not write. | do not disagreewith the dissent’s position that the
Legidature, in enacting Chapter 33, had the authority to change common law. See . SW.3da
(Owen, J., dissenting). But when we construe a statute, we presume that the Legidature acted with
knowledge of the common law and court decisons. Phillips v. Beaber, 995 S.W.2d 655, 658 (Tex.
1999). My Chapter 33 andyss adheresto this statutory-construction principle.

Insum, Drilex’ stroubling effect isthat a settlement withany one derivative plaintiff can deprive dl
other possible derivaive plantiffs of thar ful recovery for their independent injuries when they did not
recalve any proceeds from the settlement. Accordingly, to apply Chapter 33 inamanner that is consstent

with its purposes and our law, the Court should overrule Drilex to the extent that it concludes that
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“clamant,” for purposes of goplying settlement credits under section 33.012(b), means dl family members

suing for damages arisng from another family member’ sinjury or degth.

James A. Baker, Justice

Opinion Ddlivered: duly 3, 2002
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