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JusTtice HECHT, concurring in the judgment.

| agree with the result the Court reaches, but for different reasons.

The legd issueisthis when mugt a trid court grant leave to file a late response to a motion for
summary judgment. The Court holds that leave must be granted if the losing party proves that the failure
to file atimely response was not intentional or the result of conscious indifference, but was due to accident
or mistake. | would give the trid court more discretion to deny leave unless the falure to timely file is
reasonably explained. Here, no such explanation was given.

The Court concludes, and | agree, that a party is not entitled to leave to file alate response if it



satiffiesthethreereguirementsof Craddock v. Sunshine Bus Lines' for obtaining anew trid after adefault
judgment.? Craddock states:

A default judgment should be set asde and anew trid ordered in any case in which the

falure of the defendant to answer before judgment was not intentional, or the result of

conscious indifference on his part, but was due to a mistake or an accident; provided the

motionfor anew trid sets up a meritorious defense and isfiled at atime whenthe granting

thereof will occasion no delay or otherwise work an injury to the plaintiff.
The explanation the Court gives for not gpplying Craddock in this case is that the rules of procedure
provided Cimarron a reasonable opportunity to obtain leave to file alateresponse. But surely therulesof
procedure provide every party areasonable opportunity to obtain leave to respond late. Parties may not
aval themsdves of that opportunity, but the rules dways provide it. The reason the Craddock standards
should not gpply isthat the faillure to timely answer a petition and the falure to timely respond to amotion
for summary judgment are very different Stuations, as the facts of this case summarized below show.

Further, while the Court states that it will not gpply Craddock, in fact it does exactly that: it uses
the same “fault” or “good cause’ standard that Craddock does. The dispute between the partiesin this
caseisnot over whether the “meritorious defense” requirement of Craddock canbeimposed or modified,
as the dissent argues. The dispute is over whether Cimarron’s counsdl gave the trid court enough of a

reasonto obtain leave to respond late. The Court statesthat it will not look to Craddock for guidance and

then applies the standard of that case, word for word.

1133 S.\W.2d 124 (Tex. 1939).
235 S.W.3d 692.

3 Craddock, 133 S.W.2d at 126.



The result inthis case does not seemcloseto me. Carpenter’ smotionsfor summary judgment had
beenonfilefor devenweeks before the hearing, and Carpenter’ scounsd had agreed to one postponement
requested by Cimarron. Cimarron’s motion for leave to file alate responsg, filed the day of the hearing,
gave no reason for Cimarron’s falure to file a imdy response. At the hearing, the only explanation
Cimarron’s counsel offered was that he “had mis-cdendared this setting”. He did not elaborate or offer
any evidence. Thetrid court was well within its discretion to deny leave. Counse’s later explanation,
offered in support of the motion for new trid, cametoo late.

Whether adifferent standard should apply inother circumstances after summary judgment | would

leave for a case in which the implications have been briefed — or better till, for the rules process.

Nathan L. Hecht
Judtice
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