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Justice O’ NEeiLL ddivered the opinion of the Court in which CHIEF JuSTICE PHILLIPS, JUSTICE
ENocH, JusTice OWEN, JusTICE HANKINSON, JUSTICE JEFFERSON and JusTICE RODRIGUEZ joined.

Jusrtice HecHT filed a concurring opinion.

Jusrtice BAKER filed adissenting opinion.

In this case, we decide the review standards governing certain pre- and post summary-judgment
rulings. Defendantsin the underlying case each filed summary-judgment motionsto which the plaintiff failed
to timdy respond. Pantiff filed a motion for leave to file a late response and a motion to continue the
scheduled summary-judgment hearing. Thetria court denied plaintiff’ smotionsand granted the defendants
summary judgment. Plaintiff then filed a motion for new trid cdaming that the trid court abused its

discretion in denying plantiff’s pre-summary judgment motions. Alternatively, plaintiff dlamed that the



equitable standard we established in Craddock v. Sunshine Bus Lines, 133 SW.2d 124 (Tex. 1939),
to review motions for new tria on default judgments should apply in this context. Thetrid court denied
plantiff’s motion for new trid, but the court of appeds reversed and remanded, holding that Craddock
applied and that the plaintiff had met that standard. 35 S\W.3d 692, 694.

We hold that Craddock does not apply to amoation for new trid filed after summary judgment is
granted on amotion to which the nonmovant failed to timely respond when the respondent had notice of
the hearing and an opportunity to employ the means our civil procedure rules make available to dter the
deadlines Rule 166aimposes. In this case, the rules provided the plaintiff an opportunity to obtain leave
to file alate response to the summary-judgment motion.! Therefore, the court of appeds erred in gpplying
the equitable Craddock standard to plaintiff’ smotionfor new trid. Wefurther hold that amotion for leave
to file alate summary-judgment response should be granted when the nonmovant establishesgood cause
by showing that the fallureto timely respond (1) was not intentiona or the result of conscious indifference,
but the result of an accident or mistake, and (2) that dlowing the late responsewill occasionno undue delay
or otherwise injure the party seeking summary judgment. Because the plaintiff here did not establishgood
cause, thetrid court did not abuse its discretion in denying plaintiff’ s motion. Nor did the trid court err in
denying plantiff’s motion for new trid on this basis. Accordingly, we reverse the court of appeas

judgment and render judgment for the defendants.

! The rules also allowed the plaintiff to seek a continuance of the summary-judgment hearing. Although the
trial court denied that relief to the plaintiff here, its decision is not contested in this appeal. Accordingly, we do not
consider whether the trial court abused its discretion in denying plaintiff’s continuance motion.
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In the underlying lawsuit, Cimarron Hydrocarbons Corp. aleges that the petitioners, Bob E.
Carpenter, C.D. Conaulting and Operating Co., and C.D. Roustabout Co. (collectivey, “Carpenter”),
agreed to sdlect, furmish, and inddl casng in anew oil and gaswell in Jack County, Texas. The casang
faled asit was being cemented within the well bore, and the well could not be completed. In November
1997, Cimarron sued Carpenter dleging that Carpenter was negligent, violated the Deceptive Trade
Practices Act, and breached express and implied warranties.

OnMarch5, 1999, Cimarron’scounsdl withdrew. Ten days|ater, Carpenter moved for summary
judgment, and a hearing on the motion was set for April 30th. Cimarron retained new counsdl, Robert
Aldrich, on April 15", Aldrich contacted Carpenter’ scounsel, who agreed to reset the summary-judgment
hearing. Aldrich testified thet, after speaking with Carpenter’s counsd, he gave the summary-judgment
motion to an associate, John Murphy, to prepare aresponse and handle the summary-judgment hearing.
On April 28th, Aldrich received notice that the summary-judgment hearing had been reset for June 4th,
meking Cimarron’s summary-judgment response due by May 28th. Aldrich testified that he placed the
hearing notice in his outbox for his assstant to calendar, but failed to attach anote on it directing her to
calendar the hearing for Murphy, aswashisusud practice. Aldrich mistakenly assumed that Murphy was
aware of the new hearing date and was preparing aresponse.

Two days before the scheduled hearing, Aldrich was reminded of the hearing date while spesking
with an expert he had retained in mid-May. After that conversation, Aldrich asked Murphy for the
response he assumed had beenfiled and discovered that aresponsehad not been prepared. Uponredizing

the mistake, Murphy began preparing a response, and Aldrich contacted Carpenter’ s counsel to inquire
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whether he would agreeto the filing of alateresponse or a continuance of the hearing. Carpenter’ s counsel
did not agree.

The day of the hearing, Cimarron filed a motion for leave to file an untimely response, with a
proposed response attached, and a motion for continuance. The trid court denied both motions and
granted Carpenter’ smationfor summary judgment. Cimarron filed amation for new trid, dlaming thet the
trid court abused its discretion in denying Cimarron’s pre-summary judgment motions and, dternatively,
that the summary judgment should be set aside on the equitable grounds articulated in Craddock. After
conducting an evidentiary hearing, the trid court denied Cimarron’s new-trial motion. Applying the
Craddock standard, the court of gppeals reversed the summary judgment. 35 SW.3d at 696. We
granted Carpenter’ s petition to decide the review standards governing Cimarron’s motions.

I

In Craddock, we held that a default judgment should be set aside when the defendant establishes
that (1) the falure to answer was not intentiona or the result of conscious indifference, but the result of an
accident or mistake, (2) the motionfor new trid sets up ameritorious defense, and (3) granting the motion
will occasionno undue delay or otherwiseinjurethe plantiff. Craddock, 133 SW.2d at 126. Sucharule,
we noted, is based upon equitable principles and “ prevents an injustice to the defendant without working
an injudice on the plaintiff.” Id. Inlvy v. Carrell, 407 SW.2d 212, 213 (Tex. 1966), we again cited
equitable principles and extended Craddock to casesin which a party has answered but failsto appear

for trid. The present Stuation, though, differssignificantly from the circumstances presented in those cases.



InCraddock, the party seeking anew trid did not learnthat itsanswer was due until after adefault
judgment had been rendered. Craddock, 133 SW.2d at 125. Smilaly, inlvy v. Carrell, the new trid
movant did not learn that the case had been set for trid until after thetrid court rendered judgment. 401
SW.2d 336, 338 (Tex. Civ. App.—Beaumont) (noting that mailed notice of tria setting did not reach
defaulting party’s attorney), aff'd, 407 SW.2d 212. In both cases, the defaulting party learned of the
scheduled event after judgment when the only potential rdief avallable was amotion for new trid or to
otherwise set asde the judgment.

In this case, Cimarron learned two days before the summary-judgment hearing, well before
judgment was rendered, that a timdy response to the motion for summary judgment had not been filed.
Our summary-judgment rules afford a party in this Stuationan opportunity to obtain additiond timeto file
a response, dether by moving for leave to file a late response or by requesting a continuance of the
summary-judgment hearing. See Tex. R. Civ. P. 166a(c), 251. Cimarron actudly avaled itsdlf of these
remedies by filing a motion for leave to file a late response and, dternatively, requesting a continuance.
That the trid court denied these remedies does not mean that they were not available; rather, the trid
court’ srulings on Cimarron’' s presummeary-judgment motionsare, likemost other tria court rulings, subject
to review for an abuse of discretion.

Our purpose in adopting the Craddock standard was to aleviate unduly harsh and unjust results
a a point in time when the defaulting party has no other remedy avallable. See Craddock, 133 SW.2d
at 126. But when our rules provide the defaulting party aremedy, Craddock does not gpply. Thus, we

hold that Craddock does not apply to amotion for new trid filed after judgment has been granted on a
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summary-judgment motion to which the nonmovant failed to timely respond when the movant had an
opportunity to seek a continuance or obtain permisson to file alate response. Here, the facts necessary
to establish good cause were available from Cimarron’ sown counsd and his employees two days before
the summary-judgment hearing. The facts were al ascertainable without resort to any time-consuming
forma discovery processes. Because Cimarron had an opportunity to seek a continuance or leavetofile
alate response, the court of gppedls erred in gpplying Craddock.

We note that the First Court of Appedls, and on one occasion the Fourteenth Court of Appedls,
have refused to gpply Craddock in the summary-judgment context. See, e.g., Rabev. Guarantee Nat’ |
Ins. Co., 787 SW.2d 575, 579 (Tex. App.—Houston[1st Dist.] 1990, writ denied); CrimeControl, Inc.
v. RMH-Oxford Joint Venture, 712 SW.2d 550, 551-52 (Tex. App.—Houston [14th Dist.] 1986, no
writ); Enernational Corp. v. Exploitation Eng'rs, Inc., 705S.W.2d 749, 751 (Tex. App.-Houston[ 1st
Digt.] 1986, writ ref’d n.r.e.). We cannot tell from the court’s discussion of the facts in Enernational
whether the nonmovant had an opportunity to seek leave to file alate response or to continue the summeary-
judgment hearing before judgment was rendered. But it is clear from the courts opinionsin Rabe and
Crime Control that the summary-judgment nonmovants did have such an opportunity. Thus, these
decisons are consstent with our holding today.

Cimarron argues that we should follow those courts of appeds that have applied the Craddock
standard in the summary-judgment context. See, e.g., Huffines v. Tomball Hosp. Auth., 979 SW.2d
795, 799 (Tex. App.—Houston [14th Digt.] 1998, no pet.); Medina v. Western Waste Indus., 959

S\W.2d 328, 330 (Tex. App.—Houston [14th Dist.] 1997, pet. denied); Washington v. McMillan, 898
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S.W.2d 392, 396 (Tex. App.—San Antonio 1995, no writ); Gonzalesv. Surplusins. Servs., 863 S.W.2d
96, 102 (Tex. App.—Beaumont 1993, writ denied); Krchnak v. Fulton, 759 SW.2d 524, 528-29 (Tex.
App—Amarillo 1988, writ denied); Costello v. Johnson, 680 S.W.2d 529, 531 (Tex. App.—Dadlas1984,
writ ref'd n.r.e.) (dl aoplying Craddock). Indl but one of those cases, however, there is no suggestion
that the summary-judgment nonmovant became aware that a response was due until after judgment was
rendered. Thus, the defaulting party did not have an opportunity before judgment to pursue relief that the
rules of civil procedure otherwise afforded. In Western Waste, however, the court determined that
Craddock gpplied, even though the new-trid movant had “ample time’ before judgment was rendered to
ether respond to the summary-judgment motionor to request additiond timeto respond. Western Waste,
959 S.W.2d at 331. Although the court held that the new-trid movant did not meet his burden to establish
that hisfallure to respond was not intentiond or the result of conscious indifference, id., we disapprove of
the court of appeds agpplication of Craddock under the circumstances presented in that case.
[l

Having determined that Craddock does not apply in this case, we must decide whether the trid
court abused its discretion in denying Cimarron’s motion for leave to file alate response to Carpenter’s
motion for summary judgment. Rule 166a(c) provides that, except on leave of court, a party resisting
summary judgment may file aresponse “ not later than sevendays prior to the day of hearing.” Tex.R. Civ.
P. 166a(c). Our rules further provide that atrial court may permit an act to be done after a period

prescribed in other procedural rules upon a showing of “good cause.” Tex. R. Civ. P. 5. Carpenter



contends that the tria court did not abuse its discretion when it denied Cimarron leave to file an untimely
response because Cimarron failed to demonstrate good cause. We agree.

Wereview atrid court’ srulingonamotion for leave to file alate summary-judgment response for
an abuse of discretion. See, e.g., Atkins v. Tinning, 865 S.W.2d 533, 535 (Tex. App.—Corpus Christi
1993, writ denied) (applying abuse of discretion standard). A tria court abusesitsdiscretionwhenit acts
without reference to any guiding rules or principles. Downer v. Aquamarine Operators, Inc., 701
SW.2d 238, 241-42 (Tex. 1985). We have never articulated principles governing the application of
“good cause” in this context. But we have addressed “good cause’ in smilar contexts.

InSellyv. Papania, 927 S.W.2d 620, 621 (Tex. 1996), for example, the defendant filed amotion
for summary judgment daming that he did not own the property on which the plaintiff dipped and fdl.
Prdiminaily, the defendant sought leave to withdraw and amend his prior answer to requests for
admissons in which he had admitted owning the premises. 1d. at 621. We noted that, in the analogous
deemed-admissions context, a party demonstrates good cause to withdraw admissions by showing that its
fallureto answer was not intentional or the result of conscious indifference, but was accidental or the result
of migake, and that the parties relying on the responses will not be unduly preudiced. 1d. at 622.
Applying that standard to the defendant’ s motionto withdraw and amend prior admissions, we emphasized
that the dvil procedure rules purpose is to farly and equitably adjudicate parties claims, and not to
prevent alitigant frompresenting hiscase. 1d. Because the defendant presented evidence of good cause,
we held that the trid court did not abuse its discretion in dlowing the defendant to withdraw and amend

his answers before the trial court consdered the defendant’ s summary-judgment motion. Id; see also

8



Wal-Mart Sores, Inc. v. Deggs, 968 S.W.2d 354, 356-57 (Tex. 1998) (applying same standard to
request to withdraw deemed admissions).

Onthe other hand, inanumber of cases interpreting former Rule 215(5) of the Texas Rulesof Civil
Procedure, we applied a more stringent test. That rule provided that evidence not disclosed in response
to proper discovery requests could not be presented at trid unless its proponent demonstrated good cause
for its admisson. While we did not specificaly define “good cause’ in that context, we held that an
inadvertent failure to supplement responses was insufficient to establish good cause, even if admitting the
evidence would not be unfair to the opposing party. Sharpv. Broadway Nat’| Bank, 784 S.W.2d 669,
672 (Tex. 1990); E.F. Hutton & Co., Inc. v. Youngblood, 741 SW.2d 363, 364 (Tex. 1987). We
reasoned that this more gringent test was warranted because “[@ party is entitled to prepare for trial
assured that awitnesswill not be called because opposing counsdl has not identified imor her inresponse
to a proper interrogatory.” Sharp, 784 at 671.

For severd reasons, we bdieve the “ good cause” standard governingthewithdrawa of admissons
is better fitted to the present context. First, because our rules do not mandate a summary-judgment
response, a party thet falsto timdy file one has breached no lega duty. In contrast, our rulesof procedure
requirelitigantsto supplement discovery responses. Tex.R.Civ. P. 193.5(a), 195.6. Andaparty’ sfalure
to disclose rdevant evidence until the eve of trid may sgnificantly hamper the opposing litigant’s trid
preparation, a consderation not present here. Findly, the consequencesto a party that inadvertently fals
to timely respond to a summary-judgment motion are often amilar to those faced by a party that would

otherwise be bound by erroneous or deemed admissions. Eachfacesthe very red prospect of summary
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dispogition without regard to the underlying merits. The standard that applies to the withdrawa of
admissons farly balances the parties interests and furthers the policies our rules are intended to serve.
See Tex. R Civ. P. 1; see Selly, 927 SW.2d at 622. Accordingly, we hold that a motion for leave to
file alate summary-judgment response should be granted when alitigant establishes good cause for faling
to timely respond by showing that (1) the failure to respond was not intentiona or the result of conscious
indifference, but the result of accident or mistake, and (2) dlowing the late response will occasionno undue
delay or otherwise injure the party seeking summary judgment.

Applying this standard, we conclude that the trid court did not abuse its discretion in denying
Cimarron leave to file alate response. Cimarron’s motion offered no explanation for itsfalure to timey
respond, nor was it accompanied by any supporting affidavits or other evidence. The only argument
Cimarron’ smotion presented was that Carpenter would suffer no prgudice if itslatefilingwere permitted.
While counsdl argued at the hearing on the motion that Cimarron had not timely responded because of a
cdendaring error, he offered no explanationof the error fromwhichthetria court might determinetha an
accident or mistake had occurred. It wasnot until after the hearing that Cimarron investigated and learned
the sequence of events that caused the filing deedline to pass. Even assuming that the tria court could
consider counsd’ sunswornargument under these circumstances in deciding whether Cimarronestablished
good causeto dlow alate response, we cannot say that the tria court abused itsdiscretionindenying leave
based upon counsdl’ sbare assertionthat he had “miscaendared” the summary-judgment hearing. Nor did
thetrid court err in denying Cimarron’s maotion for new trid on this bass

v
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Insum, wehald that amotionfor leave to file alate summary-judgment response should be granted
when the nonmovant establishes good cause by showing that the fallure to timdy respond (1) was not
intentiond or the result of conscious indifference, but the result of accident or mistake, and (2) that dlowing
the late response will occasion no undue dday or otherwise injure the party seeking summary judgment.
Because Cimarron did not establish good cause, the trid court did not abuse its discretion in denying
Cimarron leaveto file alate response. We further hold that the Craddock standard does not apply to
Cimarron’ smotionfor new tria because our rules provided Cimarronan opportunity before judgment was
rendered to obtain a continuance or leave to file anuntimdy response. Accordingly, we reversethe court

of gppeds judgment and render judgment that Cimarron take nothing.

Harriet O’ Nalill
Judtice

OPINION DELIVERED: July 3, 2002
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