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JUSTICE BAKER, joined by JUSTICE HANKINSON, JUSTICE O’NEILL, and JUSTICE JEFFERSON,
concurring in the judgment only.

This is an election mandamus.  The issue is whether the Election Code (the Code) permits

a party officer to allow a candidate who filed a defective application before the filing deadline to

amend his application after the deadline so the party chair can place the candidate on the ballot.  The

Code and well-established Texas law answer this question “no.”  Consequently, I agree with the

Court’s judgment denying mandamus relief.  But I cannot join in the Court’s opinion because it

wholly contradicts Texas’ election law.

I.  BACKGROUND

The following facts are undisputed.  Judge Brent Gamble is the presiding judge of the 270th

District Court in Harris County.  On December 19, 2001, Judge Gamble filed an application to have

his name placed on the Republican party primary ballot.  His application stated that the office he

sought for election was “Judge, 190th Civil Dist. Court.”  Judge Gamble contends that he intended

to file for the 270th District Court, the court he currently presides over.  Indeed, the petitions

accompanying Judge Gamble’s application identified the 270th District Court as the office he seeks.

The day after the January 2, 2002, filing deadline, Kathy Haigler, the Harris County
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Republican Party Primary Director, notified Judge Gamble that she intended to remove his name

from the party’s candidate list.  Haigler advised Judge Gamble that she could not list him as a

candidate for the 270th District Court because his application stated that he was running for judge

of the 190th District Court.

On January 9, 2002, Judge Gamble filed an original petition that requested a temporary

restraining order against Haigler and the Harris County Republican party secretary, Iris Manes.  See

TEX. ELEC. CODE § 273.081.  Judge Gamble’s petition alleged that Haigler and Manes did not

properly review his application and notify him of a defect within five days of the date he filed it.

See TEX. ELEC. CODE § 141.032(b).  Consequently, Judge Gamble requested the trial court to order

Haigler and Manes to allow Judge Gamble to correct his application and to refrain from excluding

Judge Gamble from the candidate list.

Judge Gamble submitted affidavits to support his application for a TRO.  They show that his

political consultant prepared his application and inadvertently wrote “190th” District Court rather

than “270th” District Court.  Judge Gamble did not notice the error and signed the application with

a sworn statement that he intended to run for 190th District Court.  Haigler stated in her affidavit

that before the filing deadline she reviewed Judge Gamble’s petition, which stated that he was

running for the 270th District Court.  At that time, Haigler assumed Judge Gamble’s application also

correctly listed the office he sought.  Therefore, she did not carefully review the application when

Gamble first filed it, and she did not notice the error until the day after the filing deadline.

The trial court granted a TRO on January 9, 2002.  The TRO ordered Haigler and Manes to

refrain from omitting Judge Gamble from the party’s list as a candidate for the 270th District Court.

Moreover, the TRO ordered Haigler and Manes to refrain from preventing Judge Gamble from

correcting his application.  The next day, Judge Gamble filed a corrected application with Haigler.

Then, on January 14, 2002, Haigler filed the Republican Party’s candidate list, which included Judge

Gamble as a candidate for the 270th District Court.

On January 18, 2002, Judge Gamble nonsuited his injunction petition.  Thus, the temporary-
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injunction hearing, which the trial court set for that day, never took place.  The Democratic

candidate for the 270th District Court, Tasso Triantaphyllis, attempted to intervene in Judge

Gamble’s suit, but he could not do so because Judge Gamble had nonsuited.

On the same day Judge Gamble nonsuited his injunction action, Triantaphyllis filed a petition

for writ of mandamus in the court of appeals.  He asked that court to compel various respondents

(collectively the “party chair”) to refrain from certifying Judge Gamble as a candidate on the

primary election ballot and to remove his name from the candidate list.  Triantaphyllis argued that

the Code did not authorize the party chair to allow Judge Gamble to correct his application after the

filing deadline so the party chair could put him on the candidate list.

The court of appeals granted Triantaphyllis mandamus relief on January 31, 2002.  __

S.W.3d __.  It concluded that, after the filing deadline, “Judge Gamble had no right, equitable or

otherwise, to amend his application to correct the designation of the office he sought.”  __ S.W.3d

at __.  It also determined that the candidate – not the party chair – is ultimately responsible for filing

a correct application before the filing deadline.  Accordingly, the court of appeals held that the party

chair must exclude Judge Gamble’s name from the candidate list for the 270th District Court.  __

S.W.3d at __.

Judge Gamble now petitions this Court for a writ of mandamus directing the court of appeals

to vacate its conditional writ.  Judge Gamble seeks to have his name placed back on the Republican

Party primary election ballot for the 270th District Court.

II.  THE ARGUMENTS

Judge Gamble concedes that his original application did not comply with section 141.031

of the Code because it misidentified the office he sought.  However, he argues that he had the right

to seek equitable relief in the trial court under section 273.081 of the Code to fix the alleged

“clerical” mistake.  Judge Gamble asserts that equitable relief was the only avenue for him to

achieve the “just and reasonable result” the Legislature intended when it enacted the Code.  See In
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re Bell, __ S.W.3d __ (Tex. 2002) (orig. proceeding) (Courts must construe the Code according to

the Code Construction Act.).

Moreover, citing section 141.032(a) and (e) of the Code, Judge Gamble contends that the

party chair had a duty to review his application to determine whether it complied with the Code and

to notify him immediately if it did not.  Judge Gamble argues that he established in the trial court

that had the party chair followed her alleged statutory duty to review his application and notify him

about its defect, he would have timely corrected the mistake.  Thus, Judge Gamble contends, the trial

court’s TRO was proper, and the court of appeals erred in determining he could not correct his

application after the filing deadline.

In response, Triantaphyllis argues that the court of appeals correctly concluded that the

candidate bears the ultimate responsibility to ensure his application complies with the Code.

Further, Triantaphyllis contends that the court of appeals correctly determined that a candidate

cannot amend his application after the filing deadline.  Triantaphyllis reasons that the Code

mandates that an application contain specific information, including the office the candidate seeks,

or the party chair must reject it as defective.  See TEX. ELEC. CODE §§ 141.031(4)(C), 172.029(d).

Additionally, Triantaphyllis points out that the petition is the only document, apart from the

application, that could possibly be used to determine the office Judge Gamble sought.  However, the

Code expressly prohibits using the petitions to correct an error in the application.  TEX. ELEC. CODE

§ 141.032(c).

III.  APPLICABLE LAW

The Code mandates that a candidate’s application for a place on the ballot provide specific

information.  See TEX. ELEC. CODE § 141.031.  Such information includes, among other things, “the

office sought, including any place number or other distinguishing number.”  TEX. ELEC. CODE §

141.031(4)(C).  The Code imposes a mandatory duty on a candidate to file a correct application on

or before 6:00 p.m. January 2, 2002.  See TEX. ELEC. CODE § 172.023(a).  If a candidate’s
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application does not comply with the Code’s requirements, the party chair must omit the candidate’s

name from the list submitted to the Secretary of State.  TEX. ELEC. CODE § 172.029(d).

The Code specifies the party chair’s duties upon receiving an application for a place on the

primary ballot.  See TEX. ELEC. CODE § 141.032.  After a candidate files an application for a place

on the ballot, the party chair “shall review the application to determine whether it complies with the

requirements as to form, content, and procedure that it must satisfy for the candidate’s name to be

placed on the ballot.”  TEX. ELEC. CODE § 141.032(a).  The party chair must review an application

no later than the fifth day after the candidate files the application.  TEX. ELEC. CODE § 141.032(b).

But if a petition accompanies the application, the party chair shall complete the review “as soon as

practicable” after the date the candidate files the application and petition.  TEX. ELEC. CODE §

141.032(c).  If the party chair determines an application complies with the Code, this does not

preclude a later determination that the application does not comply.  TEX. ELEC. CODE § 141.032(d).

Moreover, if the application does not comply with the Code’s requirements, the party chair “shall

reject the application and immediately deliver to the candidate written notice of the reason for the

rejection.”  TEX. ELEC. CODE § 141.032(e).

Texas courts have consistently held that the candidate — not the party chair — is primarily

responsible and accountable for properly completing and timely filing an application for a place on

the ballot.  Brown v. Walker, 377 S.W.2d 630, 632 (Tex. 1964) (orig. proceeding); In re Gibson, 960

S.W.2d 418, 421 (Tex. App.—Waco 1998, orig. proceeding); Escobar v. Sutherland, 917 S.W.2d

399, 404 (Tex. App.—El Paso 1996, orig. proceeding); Bejarano v. Hunter, 899 S.W.2d 346, 350

(Tex. App.—El Paso 1995, orig. proceeding); Jones v. Mather, 709 S.W.2d 299, 300 (Tex.

App.—Houston [14th Dist.] 1986, orig. proceeding); Jaime v. Patlan, 709 S.W.2d 334, 335 (Tex.

App.—San Antonio 1986, orig. proceeding); Leach v. Fischer, 669 S.W.2d 844, 847 (Tex.

App.—Fort Worth 1984, orig. proceeding).  These courts acknowledge that, even if the party chair’s

conduct misled the candidate or the party chair failed to fulfill certain ministerial duties, the

candidate has the ultimate responsibility to ensure the application complies with the Code.
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Moreover, the filing deadline is absolute, and no party official can alter it.  Painter v. Shaner,

667 S.W.2d 123, 125 (Tex. 1984) (orig. proceeding).  If a candidate’s application does not comply

with the Code’s requirements, the party chair has no discretion but to reject the application and

remove the candidate’s name from the candidate list.  TEX. ELEC. CODE §§ 141.032(e), 172.029(d);

Escobar, 917 S.W.2d at 406.  Under limited circumstances, the Code provides a candidate means

for relief if his efforts to obtain a place on the ballot are thwarted.  Specifically, the Code provides

that “[a] person who is being harmed or is in danger of being harmed by a violation or threatened

violation of [the Code] is entitled to appropriate injunctive relief to prevent the violation from

continuing or occurring.”  TEX. ELEC. CODE § 273.081. 

This Court recently stated that courts must construe the Code in light of the Code

Construction Act’s guidance that the Legislature intended a just and reasonable result when enacting

statutes.  See In re Bell, __ S.W.3d at __.  Courts must also consider the “object sought to be

attained.”  In re Bell, __ S.W.3d at __.

IV.  ANALYSIS

Judge Gamble concedes that he filed a defective application with the party chair on

December 19, 2001.  Because the application listed the 190th District Court — a court that exists

— the application was not facially defective.  The party chair’s reviewing the accompanying petition

that listed the 270th District Court, another existing court, would have shown that the application

and petition did not comply with the Code.  See TEX. ELEC. CODE §§ 141.031, 172.027.

Consequently, the Code required the party chair to notify Judge Gamble about the defect and to

remove Judge Gamble as a candidate on the ballot.  TEX. ELEC. CODE §§ 141.032(e), 172.029(d).

The party chair did notify Judge Gamble and did exclude his name from the list.  But the party chair

then permitted Judge Gamble to correct his application after the filing deadline so his name could

be placed back on the candidate list.

No Code provision allows the party chair to accept an untimely amended application to
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correct a mistake on an application.  Rather, the Code expressly requires that the party chair reject

a defective application and omit the applicant’s name from the candidate list.  TEX. ELEC. CODE §§

141.032(e), 172.029(d).  Judge Gamble contends that the party chair properly accepted his amended

application after the filing deadline, because the party chair did not timely notify him of the defect

under section 141.032 so he could correct the problem before the filing deadline.  But Judge Gamble

gives section 141.032 more meaning than its plain, unambiguous language demonstrates.

Subsections (a), (b), and (c) only require that the party chair review an application — within

five days or as soon as practicable if filed with a petition — to ensure it complies with the Code’s

requirements.  TEX. ELEC. CODE § 141.032(a),(b),(c).  If the application does not comply with the

Code, then subsection (e) requires the party chair to immediately notify the candidate about the

reason for the rejection.  TEX. ELEC. CODE § 141.032(e).

Certainly, if the party chair notifies a candidate about an error before the filing deadline, the

applicant may attempt to timely correct the application.  See Escobar, 917 S.W.2d at 406.  However,

section 141.032 does not, as Judge Gamble contends, enable the party chair to accept an amended

application after the filing deadline.  Rather, the party chair’s duties under section 141.032 are

limited and purely ministerial.  See Escobar, 917 S.W.2d at 406; Bejarano, 899 S.W.2d at 350.  The

Code requires a party chair to reject a defective application regardless of whether the party chair

notices the defect before or after the filing deadline.  See TEX. ELEC. CODE § 141.032(e), 172.029(d).

Thus, it remains the candidate’s responsibility to file a timely, correct application for a place on the

ballot.  See Brown, 377 S.W.2d at 632; In re Gibson, 960 S.W.2d at 421; Escobar, 917 S.W.2d at

404; Bejarano, 899 S.W.2d at 350; Jones, 709 S.W.2d at 300; Jamie, 709 S.W.2d at 335; Leach, 669

S.W.2d at 847.

Judge Gamble relies on section 273.081 and the trial court’s TRO to argue that the party

chair properly accepted his amended application and placed his name on the candidate list.

However, Judge Gamble misplaces his reliance on the TRO for three reasons.  First, the TRO was

based on Judge Gamble’s faulty allegation that the party chair had to review his application within
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five days from when Judge Gamble filed it.  See TEX. ELEC. CODE § 141.032(b).  But because a

petition accompanied Judge Gamble’s application, the party chair only had to review the application

“as soon as practicable” under section 141.032(c).  Second, the TRO grants relief outside the trial

court’s limited injunctive power.  The TRO did not maintain the status quo as our law requires.  See

Cannan v. Green Oaks Apartments, Ltd., 758 S.W.2d 753, 755 (Tex. 1988).  Rather, the TRO

granted Judge Gamble the permanent relief he requested — that the party chair permit Judge Gamble

to amend his application post-deadline, accept the amended application, and place him on the ballot.

Thus, Judge Gamble could immediately nonsuit his action without a hearing on the merits after the

party chair fully complied with the TRO.  Third, the Code does not impose any duty upon, nor does

it allow, the party chair to permit a candidate to file an amended application and place a candidate’s

name on the ballot after the statutory filing deadline expires.  Simply put, the Code does not support

the relief the trial court granted in the TRO.  Instead, the Code mandated the party chair to reject

Judge Gamble’s defective application and omit his name from the candidate list.  TEX. ELEC. CODE

§§ 141.032(e), 172.029(d); see also Brown, 377 S.W.2d at 632; In re Gibson, 960 S.W.2d at 421;

Escobar, 917 S.W.2d at 404; Bejarano, 899 S.W.2d at 350; Jones, 709 S.W.2d at 300; Jaime, 709

S.W.2d at 335; Leach, 669 S.W.2d at 847.

Finally, Judge Gamble argues that the party chair’s accepting his untimely amended

application and placing his name on the ballot achieves a “just and reasonable result.”  See In re

Bell, __ S.W.3d at __.  However, the Code’s clear, mandatory language demonstrates that the

Legislature intended the party chair’s duties and the application requirements under the Code to do

more than simply protect candidates, as Justice Gamble urges us to believe.  The party chair’s duties

under the Code are designed to ensure a fair and predictable electoral process.  See Escobar, 917

S.W.2d at 410.  Section 141.032 defines the party chair’s ministerial duties in reviewing

applications.  See Escobar, 917 S.W.2d at 406; Bejarano, 899 S.W.2d at 350.  It does not expressly

provide any remedial measures for a candidate upon receiving notice that he filed a defective

application.  But it does mandate that the party chair reject a defective application.  TEX. ELEC.
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CODE § 141.032(e).  Moreover, section 172.023 requires that candidates file applications no later

than 6 p.m. on January 2, 2002.  The filing deadline is absolute and no party officer can alter it.

Painter, 667 S.W.2d at 125.  If party officials could alter the statutory filing deadline, this “could

lead to or encourage abusive practices.”  Painter, 667 S.W.2d at 125.  If party officials could accept

defective applications after the statutory filing deadline, this could also lead to electoral fraud.

Painter,  667 S.W.2d at 125.

Reading sections 141.032 and 172.023 together, the Legislature’s intent is clear.  By

providing an absolute filing deadline and requiring the party chair to reject applications that do not

comply with the Code, the Legislature has ensured equal treatment of candidates, protection for the

voters from electoral fraud, and a fair and predictable electoral process.  See Painter, 667 S.W.2d

at 125; Escobar, 917 S.W.2d at 410; Bejarano, 899 S.W.2d at 353.  But allowing the party chair,

or the trial court through its limited power under section 273.081, the discretion to disregard the

Code and accept amended applications after the filing deadline would render the Code’s filing

deadline entirely meaningless.  This, in turn, would produce inconsistent results, because a party

chair’s or trial court’s determinations about which errors a candidate may amend after the filing

deadline will undoubtedly vary.  This cannot be the “just and reasonable result” the Legislature

“sought to attain.”  See In re Bell, __ S.W.3d at __.

V.  ADVISORY ADJUDICATION BY SPECULATION

The Court agrees that we must deny Judge Gamble’s mandamus petition.  However, the

Court further explains that Judge Gamble would have the right to permanent equitable relief if he

pursues his trial court action.  The Court determines that the trial court, in exercising its equitable

powers under section 273.081, should balance the candidate’s responsibility with the party chair’s

responsibility.  Here, the Court explains, the party chair had a duty under section 141.032 to

“promptly” notify Judge Gamble about the defective application so he could correct it before the

filing deadline.  However, the Court’s holding that the trial court could grant equitable relief here
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is inappropriate advisory adjudication by speculation.

Specifically, the Court opines that Triantaphyllis may attempt to demonstrate why the trial

court should not grant equitable relief.  But if he cannot do so, the trial court must determine the

party chair violated the Code because she did not promptly notify Judge Gamble about the clerical

defect before the filing deadline.  Not only does the Court’s conclusion ignore that the party chair

does not have the duty the Court asserts she has under section 141.032, but it also disregards Judge

Gamble’s allegations, the undisputed facts, and the mandamus record.

Judge Gamble’s injunction petition specifically alleged — not once but twice — that the

party chair failed to review his application and notify him of the defect within five days of the date

he filed it.  Therefore, Judge Gamble alleged that the party chair violated section 141.032(b).  But

the record shows that, because Judge Gamble filed an application accompanied with a petition,

section 141.032(c) applied so the party chair only had to complete her review “as soon as

practicable.”  Notably, Judge Gamble’s mandamus petition in this Court does not allege the party

chair should have notified him within five days.  Nor did Judge Gamble plead or rely on section

141.032(c)’s “as soon as practicable” language in the trial court, court of appeals, or here.  This is

because the undisputed facts demonstrate that once the party chair reviewed Judge Gamble’s

application for content, she immediately notified Judge Gamble about the mistake, as section

141.032(a) and (e) require.  Accordingly, the Court’s analysis is grounded on an unfounded

assumption that the party chair violated the Code even though Judge Gamble does not assert a viable

Code violation.  And, based on the allegations and the record, one did not occur.

Moreover, though the Court concludes that it cannot grant Judge Gamble mandamus relief,

it changes and expands the Code’s language and case law about what equitable relief a trial court

can grant under section 273.081.  The Court recognizes that the trial court’s equitable power in an

election case is not unrestrained.  Despite that recognition, it concludes that a trial court may use

such power to correct an obvious “clerical” error like the one in Judge Gamble’s application.  The

Court cites no legal basis for its decision and does not explain how this comports with Texas law.
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The Court does not do so, because it cannot do so.

Section 273.081 limits the trial court’s equitable powers to remedying a Code violation or

threatened violation.  TEX. ELEC. CODE § 273.081.  The trial court’s equitable power is also

constrained by the rule that a party seeking equitable relief must come into court with clean hands.

Wynne v. Fischer, 809 S.W.2d 264, 267 (Tex. App.—Dallas 1991, writ denied).  But the Court

decides the trial court can exercise its equitable powers here because section 141.032 “serves as a

safety net for candidates who file their applications early in the filing period, assuring that

individuals willing to commit to public service will receive the assistance of party officials in

complying with the myriad and technical requirements for becoming a party candidate.”  __ S.W.3d

at __.  The Court’s assuming that section 141.032 makes the party chair ultimately responsible for

helping candidates comply with the Code  arises only from the Court’s fertile imagination and not

from any legislative history or from applying the Code Construction Act.

Likewise, the Court provides no legal basis for its contention that the party chair’s failure

to follow section 141.032’s application review and notice requirements is “significant and is a

consideration for a court called upon to hear a candidate’s claim for equitable relief” and that a

candidate’s “mistakes on an application are not an absolute bar to equitable relief.”  __ S.W.3d at

__.  To the contrary, this Court has consistently held that equitable relief is only available under

section 273.081 if  the candidate fully complied with the Code and only the party chair’s violating

the Code precluded the candidate from getting on the ballot.  See Davis v. Taylor, 930 S.W.2d 581,

584 (Tex. 1996) (orig. proceeding); Painter, 667 S.W.2d at 125.  Similarly, Texas courts have

consistently held that candidates, not the party chair, are ultimately responsible for ensuring their

applications comply with the Code.  See Brown, 377 S.W.2d at 632; In re Gibson, 960 S.W.2d at

421; Escobar, 917 S.W.2d at 404; Bejarano, 899 S.W.2d at 350; Jones, 709 S.W.2d at 300; Jaime,

709 S.W.2d at 335; Leach, 669 S.W.2d at 847.  The Court’s decision, however, ignores this law and

places a new burden on party election officers that these cases and the Code do not contemplate or

express.
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Finally, the Court contends that the election schedule, not the statutory deadline, constrains

the trial court’s power to fashion equitable relief.  __ S.W.3d at __.  This may be true if the trial

court’s equitable relief remedies a party official’s Code violation.  See, e.g., Painter, 667 S.W.2d

125.  But the Court’s conclusion that the trial court has equitable powers to remedy a candidate’s

mistake after the filing deadline disregards the Code’s plain language about the absolute deadline.

TEX. ELEC. CODE § 172.023.  If the Court intended to interpret the Code to produce a just and

reasonable result, as the Code Construction Act requires, it should not endow the trial court with

broad equitable power contrary to section 273.081’s express, limiting language.

The Court has removed the ultimate responsibility for timely filing an application that

complies with the Code from the candidate and places it on the party chair.   And the Court’s

decision renders the statutory filing deadline meaningless.  The uncertainty the Court creates

destroys the legislative intent for a fair and predictable election process.  See, e.g., Painter, 667

S.W.2d at 125; Escobar, 917 S.W.2d at 410; Bejarano, 899 S.W2d at 350; SENATE COMM. ON STATE

AFFAIRS, BILL ANALYSIS, Tex. H.B. 331, 75th Leg., R.S. (1997); HOUSE COMM. ON ELECTIONS,

BILL ANALYSIS, Tex. H.B. 331, 75th Leg., R.S. (1997).  The Court’s decision opens trial courts’

doors to challenges to applications and petitions that the Code does not contemplate or permit.

Specifically, eradicating the filing deadline will leave candidates and voters alike uncertain about

how and when a person may obtain a place on the ballot, will open the election process to fraud, and

will foster abusive practices through political maneuvering in the courts.  

VI.  CONCLUSION

No Code provision allows the party chair to accept an amended application after the filing

deadline when the original application contained a mistake.  Furthermore, no provision permits the

party chair to include a candidate’s name on the ballot when that candidate’s application did not

comply with the Code.  The court of appeals correctly issued mandamus relief and ordered the party
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chair to remove Judge Gamble’s name from the candidate list.  The Court agrees with the court of

appeals’ decision, but its equitable-relief analysis flouts our election law.  Accordingly, I concur

only in the Court’s judgment denying Judge Gamble’s petition for writ of mandamus.

______________________
James A. Baker, Justice

Opinion delivered:  February 19, 2002


