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JusTicE SmMITH did not participate in the decision.

The issue before this Court is whether, by requesting only a partid reporter’s record, Bennett
waived his right to challenge the legd and factud sufficiency of the evidence on apped. The court of
gppeds answered this questionafirmativdy.  SW.3d . However, Rule 34.6(c)(4) splain language
providesthat an gopellant need not file a completereporter’ srecord to preserve legd or factud sufficiency
issues. Tex. R. App. P. 34.6(c)(4). Therefore, wereversethe court of gppeals judgment and remand the
cause for further proceedings consistent with this opinion.

Robert Bennett and Les Cochran are former partners of Bennett & Cochran, L.L.P., a law
partnership. After Bennett withdrew from the partnership, Cochran sued Bennett, dleging negligent
misrepresentation, fraud, and breach of contract. Bennett counter-sued, asserting, inter alia, dams for
breach of contract and battery. Thejury awarded Bennett $29,000 in damages ($24,000 for Cochran’'s
breach of contract and $5,000 resulting from Cochran’ s battery) and $50,000 inattorney’ sfees. Thejury
aso awarded Cochran $50,000 in damages based on Bennett's negligent misrepresentations. The trid
court granted Cochran’s motion for judgment notwithstanding the verdict and ordered that Bennett take
nothing.

Bennett appeal ed, chdlengingthelegd and factua sufficiency of the evidence. The court of gppedls



afirmedthetriad court’ sjudgment, holding that, because Bennett requested only a partia reporter’ srecord,

he waived any complaint chalenging the sufficiency of theevidence. _ SW.3d . Pursuant to Texas

Rule of Appellate Procedure 34.6, when an appellant requests only a partia reporter’ s record, the
appdlate court must presume that the partial reporter’s record . . . condtitutes the entire

record for purposes of reviewing the [appellant’'s] stated points or issues. This

presumptionapplieseven if the satement includes apoint or issue complaining of the lega

or factud insufficiency of the evidence to support a specific factua findingidentified inthat

point or issue.

Tex. R Aprp. P. 34.6 (¢)(1), (4). The rule expresdy dates that an appellant need not file a complete
reporter’ s record to preserve legd or factud sufficiency points. Accordingly, the court of appedls erred
in holding that Bennett waived his lega and factua sufficiency points of error by filing an incomplete
reporter’ s record.

Although the court of gppedls did not address the issue, Cochran dlegesdterndively that Bennett
waived hislegd and factua sufficiency chalengesby faling to comply with Rule 34.6(c)(1) s requirement
to “indudeinthe request [for apartia reporter’ srecord] a statement of the pointsor issuesto be presented
onapped.” Tex.R. App.P.34.6(c)(1). Cochran doesnot alegethat Bennett’ sdelay prejudiced Cochran
on appeal. Ingtead, he contends that, because Bennett failed to timely file a statement of his points or
issues, heis not entitled to the presumption that the partia reporter’ s record condtitutes the entire record
for purposes of reviewing hislegd and factud sufficiency chalenges.

Although Bennett’ s statement of issues was due “[a]t or before the time for perfecting the appeal ,”
hefiled it dmost two months late. Tex. R. App. P. 34.6(b)(1). However, nothing in the record indicates
that Bennett' s tardiness impaired Cochran’ s appellate posture. Cochran had more thantwo months after
he fird received notice of Bennett’s statement of issues to file his appellee’s brief. Cochran does not
contend that Bennett's delay prevented him from identifying the rdevant issues or supplementing the
reporter’s record. Nor does Cochran assert that he had insufficient time to adequately prepare his

gppellate arguments.



Thereisno questionthat, had Bennett completdly failed to submit his statement of pointsor issues,
Rule 34.6 would require the gppellate court to affirm the trid court’ sjudgment. See Richardsv. Schion,
969 S.W.2d 131, 133 (Tex. App. — Houston [ 1st Dist.] 1998, no pet.) (“Whenan gppelant appeds with
apartial reporter’ s record but doesnot providethelist of points as required by rule 34.6(c)(1), it creates
the presumption that the omitted portions support the trid court’s findings.”). Many of our courts of
gppeds require “srict compliance” with dl of Rule 34.6's provisions to preserve appellate review. See,
e.g., Brownv. McGuyer Homebuilders, Inc., 58 SW.3d 172, 175 (Tex. App. — Houston[14th. Dist]
2001, pet. denied) (appdlant’s falure to file atement of points in compliance with Rule 34.6 required
appellate court to presume record’s omitted portions supported trid court’s judgment); In re R.C., 45
SW.3d 146, 149 (Tex. App. — Fort Worth 2000, no pet.) (appellate court permitted to review only
those issues properly designated in appdlant’ s satement of points); Hilton v. Hillman Distrib. Co., 12
S.W.3d 846, 847 (Tex. App. — Texarkana 2000, no pet.) (requiring both request for partia record and
gatement of pointsto betimdy filed). However, we have adopted a more flexible approach in certain
cases— likethis one— whenarigid applicationof Rule 34.6 would result in denying review onthe merits,
even though the gppellee has not established any prejudice from adight relaxation of therule. See, e.g.,
Schafer v. Conner, 813 SW.2d 154, 155 (Tex. 1991).

In Schafer, we rgjected an interpretation of Rule 53(d) — Rule 34.6(c)’ s predecessor — that
would require an appdlant to actudly fileitsstatement of pointsor issues*“in” its request for the reporter’s
record. Id. at 155; see also Furr’s Supermarkets, Inc. v. Bethune, 53 S.\W.3d 375, 377 (Tex. 2001)
(stating appellee’ sissue statement in its notice of apped was sufficient to invoke the presumptionthat the
partia reporter’ s record congtituted the entire record for purposes of reviewing the stated issue). Then,
in Gallagher v. Fire Insurance Exchange, 950 S.W.2d 370, 370-71 (Tex. 1997), we reiterated our
commitment to ensuring that courts do not unfairly apply the rules of appellate procedure to avoid
addressing a party’ s meritorious claim. There, we reversed a court of appeals holding that the appd lant



waived review by failing to file a complete statement of facts in sirict compliance with Rule 53(d). 1d. at
371. We reasoned:

The court of appedls was correct in holding that, absent a complete record on apped,, it

must presume the omitted items supported the trid court’s judgment. For the courts of

gppedl s to afirmthetria court’ sjudgment onthe basi's of omitted items after having denied

pre-submiss on supplementation of those items without having determined that suchwould
lrﬂge]a.sonably delay disposition of the apped, however, offendsthe spirit of [our appellate
Id. (quoting Crown Life Ins. Co. v. Estate of Gonzalez, 820 SW.2d 121, 122 (Tex. 1991)). Wefind
this argument no less compelling today than we did in Gallagher or Crown Life. Here, Bennett did file
his statement of issues or points, abeit some time after he filed his request for a partia reporter’ s record.

Our appdlate rulesare designed to further the resol ution of appeal's on the merits. See Gallagher,
950 SW.2d at 370-71. We will interpret these rules, when possible, to achieve that am. However,
litigantsshould not view our relaxation of rulesin a particular case as endorsing noncompliance. Whilewe
seek to resolve appeals onther merits, litigantswho ignore our rules do so at the risk of forfating appellate
relief.

Here, the objective behind Rule 34.6(c)(1) wasfully served. Cochran does not allege that he was
deprived of an opportunity to designate additiona portions of the reporter’ srecord, nor doeshe assert that
Bennett's delay otherwise prgjudiced the preparation or presentation of his case. Under these
circumgtances, we hold that Rule 34.6 does not preclude appdlate review of Bennett’slegal and factua
aufficiency issues.

Accordingly, without hearing oral argument, we grant Bennett’ s petition for review, reverse the
court of appeals’ judgment, and remand the cause to the court of appeal s for further proceedings cons stent
with thisopinion. Tex. R. App. P. 59.1.
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