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JusTicE SMITH did not participate in this decision.

Theissue here is whether the court of appedls erred inreversing, in part, the trid court’s summary
judgment confirming the arbitrator’'s award in Cdlahan & Associates favor. Specificaly, the court of
appedl s hdd that afact issue existed about whether the arbitrator “ made an evident mistake or violated the
common law” by refusing to award damages to Orangefield Independent School Didtrict (OISD) for the
costsit incurred to replace a defective driveway Callahandesigned. Wedisagree with the court of appedls.
Accordingly, wereverseinpart and affirm in part the court of gppeals judgment and render judgment for
Cdlahan.

OISD hired Cdlahan, a Fort Worth architecturd firm, to provide architectural services for an

elementary school constructionproject. Their contract describes certain“basic” and “additiona” services,

and it requires OISD to pay Callahan specified fees for both. The contract aso contains an arbitration



clause that requires the parties to arbitrate any disputes arising from the agreement.

After the project was subgantidly complete, OI SD discovered numerous problemswiththe work.
The primary dispute involves an asphat driveway that devel oped soft spots and then cracked, buckled,
and broke when school buses drove over it.

OISD and Callahan executed a Memorandum of Understanding to resolve dl disoutes and thus
bring the project to aclose. However, severd months after sgning the agreement, OISD sued Cdlahan
for breach of contract and negligence. Calahan asserted counterdams againgt OISD, seeking fees for
additiond servicesit performed. Upon motion, the trid court stayed its proceedings to dlow the parties
to arbitrate astheir contract’ s arbitration clause requires.

Inthe arbitration proceeding, Callahan sought unpaid feesfrom OISD for the basic and additiona
sarvicesit dlegedly performed onthe driveway. OISD sought damagesfrom Callahan for several matters,
including the cost to replace the asphdt driveway. OISD presented evidence that it paid $49,400 to
replace the defective asphdt driveway with a concrete driveway. The parties did not dispute that a
concrete driveway ismore expensve thanan agphdt one. However, Ol SD offered no evidenceabout how
much it would have cogt to repair the defective asphdt driveway or ingtal a new asphdt driveway.

The arbitrator denied OISD’s claims, but determined that Callahan's fees claim for additional
services it performed had merit. Thus, the arbitrator ordered OISD to pay Cdlahan $89,706.95. The
arbitrator’ s written “Reasons for Award” states that OISD could not recover damages for its cost to
replace the defective driveway because, dthough “ Calahan and [the prime contractor] were botha fault

with regard to the driveway failure, there was no evidence with regard to the cost to replace the asphalt
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driveway.” Moreover, the arbitrator explained why Callahan received additiona-services fees in the
award. Neither party disputed that Callahan performed the services and earned the fees reflected in the
contract’ s“badc’ servicesand “extra’ servicesprovisons. However, the parties did dispute whether the
Memorandum of Understanding they executed after the driveway dispute began was a binding agreement
that required Cdlahan to walve its fees for the additional services it performed. Though the arbitrator
interpreted the Memorandum of Understanding as a settlement agreement, the arbitrator concluded that
the partiesdid not “ effectuate’ the Memorandum of Understanding because the project did not close and
al work was not completed as the memorandum required. Accordingly, the arbitrator determined that the
Memorandum of Understanding did not preclude Calahanfromdaming additiona fees under the origina
contract.

Thetrid court severed the arbitrated daims fromthe underlying suit, and OI SD filed an application
to vacate, modify, or correct the arbitrator’ saward. Also, both parties filed summary judgment motions.
OISD’ ssummary judgment motion— like its application to vacate, modify, or correct — argued that, as
amdtter of law, the arbitrator exceeded her powers, made evident mistakes, and violated the commonlaw
in awarding damages to Callahan and denying damages for OISD. Thus, OISD requested that the tria
court vacate the part of the arbitrator’ s award granting Cadlahan additiond fees and modify the award to
require Callahan to pay the cost OISD incurred to replace the defective driveway. On the other hand,
Cdlahan’ ssummary judgment motionargued that no reasons existed for the tria court to vacate or modify
thearbitrator’ saward, and therefore, the tria court should render judgment confirmingthe award. Thetrid

court granted Calahan’s motion and rendered a judgment confirming the arbitrator’ s award.
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Inthe court of appeal's, Ol SD argued that the arbitrator made an*evident mistake and violated the
commonlaw” by not awarding OISD damagesto replacethe defectivedriveway.  SW.3da . The
court of gppedl s concluded that the record contained more thana santilla of evidence about the driveway’s
replacement cost to raise “a genuine issue of materid fact regarding whether the arbitrator, having found
Cdlahan at fault for the driveway’ s failure, made anevident mistake or violated the commonlaw by faling
to award OISD damages for the driveway’sreplacement . ...” _ SW.3da . Thus, the court of
appeals reversed, in part, the trid court’s summary judgment and remanded the case to the trid court to
resolve the fact issue about OISD’sdriveway damages. ~ SW.3da .

Next, the court of appeals considered OISD’s contention that the arbitrator “exceeded her
authority” and “violated public policy” by awarding Cdlahan feesfor the additiona services. ~ SW.3d
a__. Specificdly, OISD argued that the additiona -fees award violated the Texas Congtitution. The court
of apped s concluded that OISD waived this argument because it was not raised when Callahanrequested
thesedamagesduringthe arbitration. ~ SW.3dat . Accordingly, the court of appealsaffirmed the part
of thetrid court’s judgment affirming the arbitrator’ saward that compensated Callahan for the additiond
services performed on the driveway.

Both parties petitioned this Court for review. Callahan asks usto reverse the court of gppeas judgment
remanding the driveway damagesissue, because the court of gppeal's had no authority to disturb the award.
Inresponse, Ol SD contendsthe court of gpped s correctly remanded the case, becausethereisafact issue
about whether the arbitrator’ sfalureto award driveway damageswas an “evident mistake’ under section

171.091 of the Texas Arbitration Act (“he Act) or a “violation of [the] common law” gross mistake
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standard. OISD bases its contentions under the Act and commonlaw soldy onthe fact that the arbitrator
recognized Calahan'slidbility for the origina driveway’ s fallure, but neglected to award damages despite
the record evidence about the costs OISD incurred to replace the driveway. Fndly, as it argued in the
court of appeals, Ol SD asks usto reversethe award to Callahanfor additiona services, becauseit violates
the Texas Condtitution.

Neither party disputes that the Act governsthe contract. See Tex. Civ. PRAC. & Rem. CoDE 8
171.001. The Act requires a court to confirm an arbitrator’ s award upon a party’ s application unless a
party offers grounds for vacating, modifying, or correcting the award. Tex. Civ. PRAC. & Rem. CODE 8§
171.087. The gatutory grounds alowing a court to vacate, modify, or correct an award are limited to
those the Act expresdy identifies. See Tex. Civ. PrRAac. & Rem. Cope 88 171.088(a), 171.091(a).

The court of gppedls held that a materid fact issue existed about whether the arbitrator “made an
evident mistake or violated the common law by failing to award OISD damages for the driveway’s
replacement . . .." _ SW.3d a __. But, contrary to OISD’s assertion, the Act does not allow a
reviewing court to modify or correct anaward based onanarbitrator’ s*evident mistake” infalingto award
damages. Rather, the Act only permits a court to modify or correct an award that contains an “ evident
miscaculation of figures’ or an “evident mistake in the description of aperson, thing, or property referred
tointheaward.” Tex.Civ. PRAC. & Rem. CopE § 171.091(a)(1). Smilarly, assuming without deciding
that OI SD may rely onthe gross mistake standard under the commonlaw to attack the arbitrator’ s award,
anarbitrator does not violate the commonlaw smply by falingto award damages. See Teleometricsint’l,

Inc. v. Hall, 922 SW.2d 189, 193 (Tex. App.—Houston [1st Dist.] 1995, writ denied) (Gross mistake,
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asacommon law ground for setting aside an arbitrationaward, isamistakethat impliesbad faithor falure
to exercise honest judgment.). Because anarbitrator’ smerefalureto award damagesis not aground under
the Act or the common law for modifying or correcting an award, we hold that the court of appeals erred
in reverang, in part, the trid court’s summary judgment confirming the arbitration award. See Tex. Civ.
PrAac. & Rem. CoDE 88 171.087; 171.091(a), (C).

OISD’ s cross-petition argues that our Condtitution prohibits public entities from granting extra
compensation to a contractor for services for which the contractor aready received compensation. See
Tex. Const. art. 111 88 44, 53. Therefore, accordingto OISD, the arbitrator exceeded her authority by
awarding Cdlahan damages for its additiond servicess Tex. Civ. PrRac. & Rem. CoDE §
171.088(a)(3)(A). Thecourt of appea sconcluded that Ol SD waived the congtitutional argument, because
OISD never raised it duringthe arbitration. See. SW.3dat . Inresponse, OISD asksthis Court not
to find waiver smply because OISD did not raise the issue during the arbitration. According to OISD, it
aufficiently raised the issue to the arbitrator by arguing that the Memorandum of Understanding precluded
Cdlahan from recovering fees for the additiona services. We disagree.

During thetrid court and arbitration proceedings, Cdlahan sought fees for the additiond services
performed. However, the record showsthat Ol SD only relied upon the Memorandum of Understanding,
not any condtitutiond provisons, as adefenseto paying the fees. Thus, we agreewith the court of gppeals
holding that OISD waived thisissue.

We concludethat the court of appedls erroneoudy remanded this case to the trid court to consider

whether the arbitrator “made an evident mistake or violated the commonlaw” by refusngto award Ol SD
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damages for replacing the driveway. Further, we conclude that the court of gppedls correctly held that
OI1SD waived its condtitutiona argument. Accordingly, without hearing ord argument, we reversein part
and affirm in part the court of gppeds judgment and render judgment for Cdlahan. See Tex. R. Arp. P.

59.1.

Opinion ddlivered: December 19, 2002.



