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JUSTICE SCHNEIDER, dissenting.

Under the Texas and United States Condtitutions, the parent-child relaionship is consdered a
fundamenta liberty interest deserving due process protection. Indeed, the relaionship is so important that
no amount of antisocid behavior directed toward a child or in defiance of a court’s order, standing alone,
provides enough judtification for the State of Texas to terminate the parent-child relaionship. Our law
requiresthat, inadditionto finding one or more of the legidative-pecified laundry list of antisocia conduct
by a parent, the fact finder must dso find that terminating the parent-child relationship is in the “best
interest” of the child.

Today, the Court holds that the “ best interest” e ement can be deemed to support the judgment if,
without objection, that dement iserroneoudy omitted fromor obfuscated inajury charge. SW.3dat__.

And, the Court not only deems abest interest finding in this case, but aso, to deem the finding, the Court



gpplies a questionable legdly sufficient clear and convincing evidence test never requested by the parties
or articulated by this Court. Then, the Court holds that the parents falure to follow the Family Service
Plant is concdusively established, so that the net effect is the caseis reversed and judgment is rendered
without a remand to the court of gppedlsfor the requested factud sufficiency review of the termination
grounds.  SW.J3da .

| respectfully dissent. The question squarely before the Court iswhether procedural due process
congderations require an appdlate court to review unpreserved jury-charge errors in a parenta-rights
termination case. | would address that issue directly. And, in doing so, | would hold that Texas and the
United States condtitutiond procedural due process consderations do not mandate appellate review of
unpreserved jury-charge error. The Texas Legidature hasdevised, and our courts have applied, afar and
just procedura framework at the trid and appdlate levels for handling parental-termination cases.
Consequently, | would hold the parents waived thar right to appellate review of the dleged jury-charge
errors, because the parents failed to object in the tria court about the errors they raise here.

Hndly, dthough | agree the court of appeas decison should be reversed, | do not agreethat this
Court, under our Texas Condgtitution, can obviate the court of appeals role. See Tex. ConsT. art. V, §
6; Tex. Gov' T CoDE 8 22.225(8). This Court cannot conclusively determine afactud question, namdly,
whether the parents complied with the Family Service Plan. Thus, eveniif | agree the Court’s “deemed

finding” procedural routeis appropriateinthis case, | believe the Court should remand this case to the court

! The Family Service Plan isthe trid court’ sorder specifying the actions the parents had to take
for the Department to return the children to their custody. See Tex. Fam. Cobe § 161.001(1)(0).
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of gppedsfor afactud sufficiency review on the termination grounds the parents chdlenge.

I. BACKGROUND

Depending upon one s view, the jury charge elther (a) omitted abest interest ingtructionasto one
of the parents and one of the grounds for the other parent; or (b) at the very least, positioned the best
interest ingruction in such a manner that it was unclear to the jury that the ingruction applied to dl the
termination grounds aleged againgt both parents. 1n any event, neither party objected to the charge on the
bass that it faled to include an ingruction that termination under any ground aleged must also be in the
child's best interest. The jury returned averdict terminating parentd rights for al three children, and the
tria court rendered judgment based ontheverdict. Onapped, the parents argued for the first time that
the broad-form submission and digunctive questions in the charge violated their due processrights. The
parents also complained for the first time that the charge falled to instruct the jury that, to terminate under
any ground aleged, the jury must aso find that termination isin the best interest of the children.

The court of appeds held that, in parental-termination cases, gpplying Rule 33.1 of the Rules of
Appellate Procedureto preclude an gppd late court from reviewing an unpreserved complaint about “core
issues’ in the jury charge does not afford the parent due process. 57 SW.3d 66, 72. Seealso Tex. R.
App. P. 33.1(a) (Asaprerequisite for appdllate review, the record must show the complaint was madeto
the trid court by atimely request, objection, or motion in compliance with Texas' s civil and appdllate
rules.). The court of gppedls then reviewed the dleged errors and held the broad-form jury charge was

proper. 57 SW.3d at 73-74. After determining the charge omitting a best interest ingtruction for dl the
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termination grounds leged was harmful error, the court of gppeals reversed the trid court’ s judgment and

remanded the case for anew trial. 57 SW.3d at 74-75.

II. ANALYSIS

The parents contend that their congtitutional argument about the best interest ingtructioninthe jury
charge involves their substantive — not procedura — due process rights. According to the parents, the
Family Code's procedural guarantees, such as the requirement that termination be in the best interest of
the children, are meaninglessunless appd late review is afforded to ensure thelower court correctly applied
these procedures.

In County of Sacramento v. Lewis, 523 U.S. 833 (1998), the U.S. Supreme Court explained
the meaning of procedura and substantive due process.

We have emphasized time and again that “the touchstone of due processis protection of

theindividud againg arbitrary action of government,” Wol ff v. McDonnell, 418U.S. 539,

558 (1974), whether the fault liesin adenid of fundamenta procedurd fairmess, see, e.g.

, Fuentes v. Shevin, 407 U.S. 67, 82 (1972) (the procedural due process guarantee

protects againg “arbitrary takings’), or in the exercise of power without any reasonable

judtification in the service of a legitimate governmenta objective, see, e.g., Danielsv.

Williams 474 U.S. 327, 331 (1986) (the substantive due process guarantee protects

againg government power arbitrarily and oppressvely exercised).
Lewis, 523 U.S. at 845-46 (citations to Supreme Court Journal omitted and full citeto Daniels provided).

Here, the nature of the parents due process argument demondtrates that they are in fact making

a procedura due process clam. The parents repeatedly rely on the U.S. Supreme Court’s andyss for

determining whether parents' due processrightshave beenmet interminationcases. SeelLassiter v. Dep't



of Soc. Services, 452 U.S. 18 (1981). And the parents consstently claim that the procedure — thét is,
recaiving no gppellate review of aleged jury-charge errors because of the falure to preserve error —
violated their due processrights. See Danidls, 474 U.S. a 340-41 (Stevens, J., concurring) (explaining
that petitioners asserted procedura and not substantive due process violations, because they aleged the
state procedures for redressing deprivations of prisoners property were conditutiondly inadequate).
However, the parents do not contend that the action by which the State terminates parental rightsis
arbitrary or oppressive. See Daniels, 474 U.S. at 331 (substantive due process bars certain government
actions regardless of the fairness of the procedures used to implement themand preventsthe government
from using its power for oppresson).  Indeed, the court of apped s treated the parents complaint about
the refusal to review unpreserved jury-charge error asaprocedura due processissue. 57 SW.3d at 72.
And, the court of gpped's applied the U.S. Supreme Court’s procedura due process andyss to conclude
that “[tjo terminate parenta rights — a Fourteenth Amendment liberty interest — when there is a
fundamentdly erroneous charge ona‘ coreissue,” only because the complaint was not preserved inthetrid
court, does not adhere to Fourteenth Amendment procedural due process.” |d. (emphasis added).
Accordingly, the court of gppedl s correctly concludedthat procedura, not substantive, due process
isaissue here. However, for severa reasons, the court of gppeds rationde for concluding that such due
process requires review of the parents unpreserved jury-charge errorsisflaved. Asdiscussed in detall
below, the court of gpped s migplacesitsreliance on Texas case law, misgppliesour Strict scrutiny directive
fromHolick v. Smith, 685 S.\W.2d 18, 20 (Tex. 1985), and conducts an erroneous due process analysis

to conclude our error preservation rules deny the parents due process in this case.
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A. WHETHER DUE PROCESS REQUIRES APPELLATE
REVIEW OF UNPRESERVED JURY-CHARGE ERRORS

1. Reliance on Texas CaseLaw

In holding that our error preservation rules do not preclude the court from reviewing the parents
jury-charge complaints raised for the first time on appedl, the court of appeals relied on two cases. 57
SW.3d at 71-72 (discussing Inre AP. & |.P., 42 SW.3d 248 (Tex. App.—Waco 2001, no pet.) and
InreSRM., 601 SW.2d 766 (Tex. Civ. App—Amarillo 1980, no writ)). But these casesdo not support
the court of appeals conclusion.

InS.R.M., the evidence condusively showed the mother’ s parenta rights should not be terminated
for the ground alleged. Inre SRM., 601 SW.2d at 768-69. However, the trid court rendered a
judgment terminating the mother’s parenta rights based ongroundsnot pleaded. Id. a 769. The mother
argued the court of gppedls should reverse the trid court’ s judgment, because it relied on unpleaded
grounds to terminate her parental rights. 1d. The paternal grandparents seeking termination argued the
mother impliedly consented to atrid onunpleaded grounds, because she did not specidly except or object
to the introductionof evidencerelated to the unpleaded grounds. Id. Because the Family Code mandates
that the petition set forth the statutory grounds for termination to afford the parents due process, and
because the record showed the mother had no notice that the trid court would consider terminating on
unpleaded statutory grounds, the court of apped s reversed the trid court’s judgment. 1d. at 770.

Here, unlike the circumstances in SR.M. in which the mother had no notice of the tria court’s

action, the parents knew about the jury charge and had an opportunity to object. See Id. Infact, though



the parents attorney did not object to the omisson or placement of the best interest ingtruction, he did
object to the definition of the clear and convinding evidentiary standard in the charge. And, because the
trid court considered objections to the charge before the parents rested, ther attorney soecificaly
requested that everyone agree the objection would not be considered waived if he did not urge it again
before closng arguments. Their counsd said, “1 just don’t want at some future time someone to write that
| waived that objection.” Thus, the parents had notice and an opportunity to object to the charge and
acknowledged the consequences if they failed to do so.

In A.P., the court of gppeals was asked to review unpreserved factua and legd sufficiency
complantsabout the groundsfor termination and whether termination was in the best interest of the child.
42 S.W.3d at 254-55. The court of appedls cited SR.M. as precedent for consdering unpreserved error
and held that terminating parenta rights without gppellate review of an unpreserved sufficiency complaint
isadue processviolaion. 42 S\W.3d at 255. Then, the court of apped sreferred to crimina cases, which
have held that a defendant does not have to preserve for appelate review a complaint that the evidence
is factudly or legdly sufficient. 42 SW.3d a 255-56 (citing Chesnut v. State, 959 S.W.2d 308, 311
(Tex. App.—El Paso 1997, no pet.); Davila v. State, 930 SW.2d 641, 649 n. 7 (Tex. App.—El Paso
1996, writ ref’ d)). Because crimina cases and termination cases both require heightened burdens of proof
— “beyond a reasonable doubt” in criminal cases and “clear and convincing” in termination cases — the
A.P. court concluded it a*logicd extenson” to review unpreserved sufficiency issues in terminationcases.
42 S\W.3d at 256.

But the A.P. court wholly failed to conduct a due process andyss, as the U.S. Supreme Court

7



requires in parenta-termination cases, to determineif the procedure for preserving sufficiency chalenges
violatesparents due processrights. See Lassiter, 452 U.S. at 27-28 . Instead, the court summarily cited
SR.M., without recognizing its sgnificantly distinguishable facts, to support its concluson that it could
review the unpreserved error. Moreover, theA.P. courtimproperly rliedoncrimind casesthat only opine
about how defendants may raise sufficiency points and, in any event, operate under different procedural
rulesand jurisprudence. Accordingly, A.P., whichshould beoverruled based onitserroneous andyss and
holding, does not support the court of appeals conclusonhere that due process requires appellate courts

to consder unpreserved jury-charge errors.

2. Strict Scrutiny

The court of gppeds further explained that this Court’s directive that “*termination proceedings
should be gtrictly scrutinized'” judtified itsreviewing the unpreserved jury-charge errors. 57 SW.2d at 72
(quoting Holick v. Smith, 685 SW.2d 18, 20 (Tex. 1985)). However, the drict scrutiny language in
Holick only speaksto the important nature of the interestsinvolved in parenta -termination cases and does
not support a conclusion that reviewing courts must consider unpreserved jury-charge errors.

In Holick, this Court determined how to congtrue a particular ground for terminationinthe Family
Code. Holick, 685 SW.2d at 19-20. Before answering the question, the Court discussed the

fundamenta congtitutiond rightsinvolved in parental-termination proceedings. 685 SW.2d at 20. After
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recognizing theserights, and the fact that aclear and convinaing evidentiary standard appliesinthese cases,
the Court explained that thisis why “termination proceedings should be Strictly scrutinized .. .." Id.

Since Halick, courts of gppeds have cited the strict scrutiny language when generdly discussing
the standard of review principles that goply in termination cases. See, e.g., Inre A.V., 849 SW.2d 393,
400 (Tex. App.—Fort Worth 1993, no writ). Further, courts of appeds have relied on the language to
support the gpplication of a heightened factua sufficiency review standard. SeeInreC.H.,  SW.3d
_,__ (Tex. 2002) (discussing various courts of gppeds decisons attempting to define the factua
aufficiency review standard when clear and convincing evidence is required). However, other than the
decisonsin A.P. and here, no courts of appeals have relied on Holick’ s strict scrutiny directive to justify
review of unpreserved error.

In sum, there is no indication the Court ever intended Holick' s strict scrutiny language to support
appd latereview of unpreserved jury-charge errors. Infact, thisCourt recently rgectedreyingonHolick's
drict scrutiny language as a bag's for reversing a parenta-termination judgment based on a parent’s due
processclam. SeelnreK.R., 63 SW.3d 796, 800, n.20 (Tex. 2001). In K.R., the Court considered
a parent’ s argument that procedura due process precludes a reviewing court from gpplying a harmless
error anadlyssto his dam that his being handcuffed throughout the trid improperly prejudiced thejury. 1d.
at 798. The Court held thet, while it agreed “that judgments terminating the parent-child rel ationship must
be carefully scrutinized because of the importance of that relationship, [it could not] conclude that the
Fourteenth Amendment requires reversa of the judgment inthis case without regard to harm.” 1d. at 800.

The Court explained that, even in criminal cases, the U.S. Supreme Court has rejected the notionthat any
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condtitutiond error requires automatic reversal. Id. Tothe contrary, if “trid errors’ suchas* errorsinthe
charge and inevidentiary rulings’ occur, courts may not reverse the judgment unlessthe error caused harm.
.

Accordingly, Holick’ s grict scrutiny language does not dictate procedure. The language smply
evidencesthis Court’ s recognition of the important interests involved in parental-termination proceedings.

See Holick, 685 S.W.2d at 20.

3. United States Supreme Court Due Process Analysis

The court of appedls additionaly determined that appel latereview of the parents’ unpreserved jury-
charge errors “comports with the requirements in Lassiter.” 57 SW.3d a 72. However, if dl the
pertinent factorsare properly considered and weighed, the Lassiter due process test does not support the
court of gppeds conclusion.

In Lassiter, the U.S. Supreme Court hdd that due process does not require states to provide
indigent parents counsd in al termination cases. Lassiter, 452 U.S. at 33-34. Beforeanswering thedue
process question, the U.S. Supreme Court explained the nebulous nature of this concept:

“[D]Jue process’ has never been, and perhaps can never be, precisaly defined. . . .
Rather, the phrase [due process] expresses the requirement of “fundamenta fairness,”
arequirement whose meaning can be as opague asits importanceis lofty. Applyingthe
Due Process Clause is therefore an uncertain enterprise which must discover what
“fundamenta fairness’ cons gtsof ina particular Stuationby first consdering any relevant

precedents and then by ng the severd interests that are at stake.

Lassiter, 452 U.S. at 24-25.
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The U.S. Supreme Court then held that the nature of the process due in parental-termination
proceedings depends upon a baancing of three factors. (1) the private interests at stake; (2) the
government’s interests, and (3) the risk that the procedures used will lead to an erroneous deprivation.
Lassiter, 452 U.S. a 27 (relyingonMathewsv. Eldridge, 424 U.S. 319, 335 (1976)); see also seealso
Santosky Il v. Kramer, 455 U.S. 745, 754 (1982). Once these Eldridge factors are weighed against
each other, the court must next “set thar net waght in the scales againgt the presumption” that the
procedure gpplied did not violate due process. 1d.

Here, the andyd's begins withthe presumptionthat our rulesgoverning preservationof jury-charge
error comport with due process. Lassiter, 452 U.S. a 27. But this must be badanced againgt the net
weight of the three Eldridge factorsto determine if the presumption is overcome. Santosky 11, 455 U.S.
at 754; Lassiter, 452 U.S. at 27; Eldridge, 424 U.S. at 335. With respect to the first Eldridge factor —
the private interests at stake — this Court has long recognized that the “naturd right existing between
parentsand thar childrenisof condtitutional dimensons.” Holick, 685 S.W.2d a 20; seealso InreG.M.,
596 S.W.2d 846, 846 (Tex. 1980). A parent’ sright to the parent-child relationshipis“‘essentid,’ ‘abasc
civil right of man,” and ‘far more precious than property rights”” Holick, 685 S\W.2d at 20 (quoting
Sanleyv. lllinois, 405 U.S. 645, 651 (1976)). Smilarly, theU.S. Supreme Court hasnoted, “ A parent’s
interest in the accuracy and justice of the decision to terminate his or her parental statusis. .. a
commanding one” Lassiter, 455 U.S. at 759.

However, the child' sinterests are a so necessarily involved and must beconsidered inthisandysis.

The Family Code' s entire statutory scheme for protecting children’s welfare focuses on the child's best

11



interest. See, e.g., Tex. Fam. Copke 88 51.11(b); 153.001; 153.002; 161.001(2); 161.101. And, like
their parents, children have an interest in anaccurate resolutionand just decisoninterminationcases. But
children aso have a strong interest in afina decison on termination so that adoption to a stable home or
return to the parents is not unduly prolonged. Infact, it isthis State’ s express policy to provide a safe,
stable, and nonviolent environment for the child. Tex. Fam. Copke 8§ 153.001(a)(2). And, if error is
properly preserved, the Legidature has uphdd thisinterest by requiring prompt gppellate decisons “An
gpped inasuit in which termination of the parent-child rdaionship isin issue shdl be given precedence
over other civil cases and shdl be accelerated by the gppellate courts.” Tex. FAm. Copk § 109.002(a).
Smilaly, Texas's preservation of error rules promote the child's interest in a find decison and thus
placement in a safe and stable home, because they preclude appellate courts from unduly prolonging a
decison by gppellate review of issues not properly raised in the trid court.

Indeed, the U.S. Supreme Court hasrecogni zed that prolonged termination proceedings can have
psychologica effects on achild of such amagnitude thet timeis of the essence:

Itisundisputed that childrenrequire secure, stable, long-term, continuous relaionshipswith

their parents or foster parents. There is little that can be as detrimental to a child’s sound

development as uncertainty over whether heisto remain in his current “home,” under the

care of his parents or foster parents, especialy when such uncertainty is prolonged.
Lehman v. Lycoming County Children’s Services Agency, 458 U.S. 502, 513-14 (1982); see also
Lassiter, 452 U.S. a 32 (“[C]hild-custody litigation must be concluded as rapidly asis consistent with

farness....”). Accordingly, under the fird Eldridge factor, the private interests reflect a desire for an

accurate and just decision, but one that does not unduly prolongafina decisionabout the child’ s permanent
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home.

The second factor under Eldridge is the Stat€' sinterests. See Santosky |1, 455 U.S. a 754,
Lassiter, 452 U.S. at 27; Eldridge, 424 U.S. a 335. Undoubtedly, the State shares the parents’ and
child sinterestsinan accurate and just decison. See Lassiter, 452 U.S. at 27. However, the child sbest
interest is dways the State's primary concern in termination proceedings. See Tex. FAM. CoDE 88
161.001(2); 161.101. Thus, the Stateadditionally sharesthe child’ sinterest in not unduly prolonging afina
decisonabout the child' sfuture. See Lehman, 458 U.S. at 513 (“The State’ sinterest infindity is unusudly
grong in child-custody disputes.”); seealso Tex. FAm. Cope 88 109.002(a) (giving gppedsin parenta-
termination cases precedence over other civil cases); 161.202 (court shdl grant motion for a preferentid
setting for afind termination hearing onthe meritsif terminationwould make the child digible for adoption).

Additiondly, the State hasaninterest incourtscongstently and uniformly gpplying our preservation
of error rules. Thisinterest doesnot merdly reflect afiscd policy. Without uniform gpplication of our error
preservationrules, termination proceedings would be conducted and reviewed inanarbitrary manner. “At
some point the benefit of an additiond safeguard to the individud affected by the adminigrative actionand
to society in terms of increased assurance that the action is just, may be outweighed by the cost.”
Eldridge, 424 U.S. a 348. Here, the cost of disregarding our error preservation rules risks not only
unduly prolonging termination proceedings but dso logng any predictability for the State, counsel for
parents, and guardians for children about how courts will conduct and review these proceedings.
Consequently, under the second factor, the State’ s interests encompass dl the privateinterests, but weigh

in favor of conducting termination proceedings under our error preservationrules so that the proceedings
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are not unduly prolonged or unpredictable.

Fndly, the third Eldridge factor to consider is the risk that our rulesfor preserving error about the
jury charge will lead to an erroneous deprivation. See Santosky |1, 455 U.S. at 754; Lassiter, 452 U.S.
a 27;Eldridge, 424 U.S. at 335. Texas Rules of Civil Procedure 272-274 establish the proceduresfor
parties to participate in the formulation of the jury charge. Tex. R. Civ. P. 272-274. Rule 272 requires
a party to object to the charge, ether ordly or inwriting, before the court reads the charge to the jury.
Tex. R. Civ.P. 272. A party objecting to the charge must point out distinctly the objectionable matter and
the groundsfor the objection. Tex.R. Civ.P. 274. Inadditionto objecting to the charge, ether party may
request the trid court to submit certain questions, definitions, and ingructionsin the charge. Tex.R. Civ.
P. 273. If a party falls to timely abide by the rules concerning the jury charge, the party waives any
complaint on appeal. Tex. R. Civ. P. 273-74; Tex. R. App. P. 33.1(a).

This Court has relaxed the jury-charge preservation rules in an effort to determine cases on the
merits rather than on dight technicd defects. See State Dep't. of Highways & Pub. Transp. v. Payne,
838 S\W.2d 235, 241 (Tex. 1992). In Payne, the Court hdd that, dthough the State requested an
improperly worded jury-charge indruction, it was suffident to preserve error. Id. a 241. The Court
explained that “[t]here should be but one test for determining if a party has preserved error in the jury
charge, and that is whether the party made the trid court aware of the complaint, timdy and planly, and
obtained a ruling. The more specific requirements of the rules should be gpplied, while they remain, to
serve rather than defeet this principle” Id.

Accordingly, parties have various opportunities to formulate the jury charge and preserve error
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about the charge before thetrid court readsit to thejury. Tex. R.Civ. P. 273-74. And, after Payne, a
party need only timdy and planly makethe trid court aware of acomplant to preserve sucherror. Payne,
838 SW.2d at 241. Consequently, Texas's rules for preserving jury-charge error raise little risk of
erroneous deprivations

To summarize the Eldridge factors, then: (1) the parents interest is extremely important, but must
be balanced with the child'simportant interests for not only an accurate and just decison but dso findity
and placement in a stable home; (2) the State shares boththe parents and child' sinterests in an accurate
and just decigon, but the State’ sinterest innot unduly prolonging findity and inuniformity and predictability
in gpplying our preservation of error rulesis stronger; and (3) the risk of an erroneous deprivation under
our rules about preserving error inthe jury chargeis low, because parties have notice and an opportunity
to be heard about issues submitted and omitted fromthe charge, and error is preserved so long asthe party
timdy and planly made the trid court aware of the party’s complaint. Weighing these factors net weght
agang the presumptionthat our error preservation rules comport with due process, it cannot be said that
the parents’ were not afforded due process here so that appellate review of thair unpreserved jury-charge
erorsiswarranted.

In fact, the record supports the concluson that the parents' due process rights were not violated.
The parents had an opportunity to be heard and object to the charge. Eldridge, 424 U.S. a 333 (“The
fundamentd requirement of due process is the opportunity to be heard ‘a a meaningful time and in a
meaningful manner.””) (quoting Armstrong v. Manzo, 380 U.S. 545, 552 (1965)). As previoudy

discussed, the parents counsdl objected to a portion of the charge not chalenged on apped. And, in
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making this objection, their counsel expresdy acknowledged the risk involved infalingto object in atimey
manner. For these reasons, under Lassiter andyss, the court of apped's erroneoudy relied upon due
process consderations to review the parents unpreserved jury-charge errors.

An additiond factor further supports the conclusion that due process does not require appd late
review of the unpreserved jury-charge errors. Texas's Legidature has established the procedures for
terminating parental rights. See Tex. FaAm. Cope 88 161.001-161.211. Indoing o, the Legidature has
been heedful of the important interests — parents and children’'s— a stake. For example, the Family
Code expresdy requires that a court terminate the parent-child relationship only if the grounds for
termination, induding whether termination is in the best interest of the child, are proven with “clear and
convincing evidence” Tex. FAM.Cobe8161.001. This, of course, isahigher evidentiary sandard than
inordinary civil case. Seelnre G.M., 596 S.W.2d at 847. Moreover, though the U.S. Supreme Court
has held that states need not do so in every case, the Family Code requires courts to provide counse for
indigent parents in termination proceedings. Tex. FAM. Cope § 107.013(a)(1); see Lassiter, 452 U.S.
at 33-34.

Neither the Family Code passed by our Legidature nor the procedural and appellate rules
promulgated and applied by our courts deny parents fair notice and the right to be heard in parental-
termination cases. The U.S. Supreme Court has recognized that, “[i]n assessing what process is due . .
. substantia weight must be givento the good-faith judgments’ of our law makers“that the proceduresthey
have provided assurefar congderation of entitlement clams of individuas” Eldridge, 424 U.S. at 349.

Here, our Legidature has carefully congtructed a statutory scheme governing how courts shal conduct
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terminationproceedings. Inthat scheme, though the L egidature hasexpressy provided certain procedures
that differ from other civil cases, see Tex. FAM. CopE 88 107.013(a)(1), 161.001, it has chosen not to
preclude application of our procedura and appdlate rules in parenta-termination cases. Therefore,
subgtantia weight should be givento the Legidature sgood-faithjudgment whendeciding these cases. See

Eldridge, 424 U.S. at 349.

B. INEFFECTIVE ASSISTANCE OF COUNSEL

Asthe Court recognizes, the parents complain that their counsel’ s failure to object to the charge
and other dleged mistakes rendered his assstance ineffective.  Assuming the parents may raise this
contention, and assuming they may do so for the first time on appedl, the Court correctly concludes that
the ass stanceinthis case was not ineffective. In fact, even assuming the parents can overcomethe strong
presumption that their counsdl’ s performance was reasonable, thereis no reasonable probability that, but
for their counsd’ sunprofessiond errors, the result of thisterminationproceedingwould have been different.
See Srickland v. Washington, 466 U.S. 668, 687 (1984); Garciav. State, 57 S.W.3d 436, 440 (Tex.
Crim. App. 2001).

Asdiscussed at length in the Court’s opinion, the jury heard abundant evidence that supports a
concluson that termination is in the children’'s best interest.  Further, given the dl evidence the jury
considered from numerous sources and witnesses, the counsel’s aleged mistakes do not raise even “a
probability sufficent to undermine confidence in the outcome.” Strickland, 466 U.S. at 694. Thus, the

assgtance of the parents’ counsd in this case was not ineffective.
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C. THECOURT'S WRITINGS

The Court engages in procedurd gymnastics to avoid answering the condtitutiond questioninthis
case. While Rule 279 may indeed resolve the specific dleged problem with the jury charge in this case,
the Court refusesto answer the threshold procedurd due process question and does not analyze the due
process issue under the U.S. Supreme Court’s guiddines for ascertaining the process due in termination
proceedings. See Santosky 1, 455 U.S. at 754; Lassiter, 452 U.S. at 27. Because the Court does not
answer the threshold congtitutiona question, the Court’ swriting leaveslittle guidance for practitioners and
lower courtsfor howto determine if our error preservationrulesviolae due process whenapplied to other
types of unpreserved errors. Undoubtedly, the Court must eventudly resolve thisissue, asthere will not
be aRule 279 “band-aid” for every unpreserved trid error in parenta-termination cases.

JusTtice HANKINSON’ s fundamentd error andyssisno more compeling. Thefundamentd- error
andyss disregards that the parents' due process clam here relatesto our procedures about preserving
error for appeal. And, the U.S. Supreme Court has dictated how courts must determine what process is
due aparent. Santoskyll, 455 U.S. at 754; Lassiter, 452 U.S. at 27. However, rather thanconduct this
andyss, the dissent contends that our common law doctrine of fundamenta error gpplies. But this
disregards the true nature — and danger — of Texas s fundamenta error jurisprudence.

Higoricdly, courts have gpplied fundamentd error in civil casesunder very limited circumstances.
Typicdly, as the dissent recognizes, the concept of fundamentd error is expressed in our jurisprudence
holding that subject-matter jurisdictionmay beraised at any time. See, e.g., Texas Ass n of Bus. v. Texas

Air Control Bd., 852 SW.2d 440, 445 (Tex. 1993). However, the other types of avil cases goplying
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fundamentd error — the casesinvaving “ public-interest-based” issues— arerare. Again, asthe dissent
recognizes, this Court has often declined to apply fundamenta-error review, recently doing soinacasein
which a child's welfare and condtitutiond issues were raised. See, e.g, Texas Dep't of Protective &
Regulatory Servs. v. Sherry, 46 SW.3d 857, 861 (Tex. 2001).

Perhapsthe Court has not gpplied fundamenta-error review in many cases, because the concept
is nebulous and imprecise. This Court has held that fundamentd error exigts if the error “directly and
adversdly affectsthe interest of the public generdly, asthat interest isdeclared inthe statutes or Constitution
of thisstate” Ramsey v. Dunlop, 205 SW.2d 979, 983 (Tex. 1947). But under this test, an argument
may be made under dmost any Satute that public policy favors reviewing the unpreserved issue.

Moreover, under the dissent’ s andlys's, if courts canreview unpreserved jury-charge errors based
on the Family Code expressing a public policy that the child’'s best interest is of primary concern, then
courtscanreview any unpreserved error in parentd-terminationcases. 1n other words, alogical extension
of the dissent's goplying fundamenta-error review here is that appellate courts must review any
unpreserved error in a parenta-termination case, because any error could affect the public’s overarching
concern with the child's best interest. Thus, fundamentd-error review results in adippery dope that, for
al the reasons under the Eldridge factors adopted in Lassiter and discussed above, would cause more

harm than good in termination cases.

[1l. CONCLUSON
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Thequestionthe Courtisasked to answer today iswhether due process requires an appd late court
to review unpreserved errorsin the jury charge. The answer is “no.” | cannot join the Court’s opinion,
because it declines to answer this question and instead relies on a procedura rule that gives no guidance
for future cases. Moreover, the parents raised other issuesthe court of gppealsdid not consider, including
achdlengetothe factua sufficiency of the evidence. Accordingly, the court of appeds judgment should

be reversed and remanded to that court for further proceedings.

Michad H. Schnelder, Justice

Opinion Delivered: December 31, 2002
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