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CHIer JusTice PHILLIPS delivered the Opinion of the Court joined by Justice HECHT, JUSTICE
OWEN, JUSTICE JEFFERSON, and JUSTICE SMITH.

Justice O’ NelLL filed adissenting opinion, joined by JusTice ENocH and JusTICE HANKINSON.

JusTICE SCHNEIDER did not participate in the decision.

Inthis case we must decide whether the trid court committed harmful error by submitting a broad-
form questionon damagesthat included an dement without any evidentiary support. The court of appeds
found no harm because the jury’ s award could have reasonably been based on other dementsof damage
for which there was evidentiary support. 66 SW.3d 326, 336-38. We conclude that the error was
harmful becausethe trid court’ s charge error “probably prevented the petitioner from properly presenting

its case to the appellate courts.” Tex.R. App.P. 61.1(b). Wetherefore reverse the judgment of the court



of gppeds and remand the cause to the trid court for further proceedings.
I

LynnSmithand Erica Smith, individudly and as next friend for the Smith’ stwo minor children, sued
for injuriesthey sustained whentheir automobile collided withapatrol car drivenby Harris County Deputy
Sheriff Robert Spurgeon. At trid, the court submitted two broad-form damage questions predicated on
a finding that the deputy sheriff was negligent. Each damage question instructed the jury that it could
consder various eements of damage in awvarding asingle amount to aparty. Question 3 stated that when
determining Lynn Smith’s damages if any, the jury could consider:

a Physcd pain and mentd anguish.

b. Loss of earning capacity.

c. Physca impairment.

d. Medical care.
Harris County objected to thisissue, asking the trid court to submit each damage dement separately. After
the court denied this request, Harris County specifically objected that there was no evidence of “loss of
earning capacity” as an eement of Mr. Smith’s damages. The court overruled the objection, and the jury
awarded Mr. Smith $90,000.00.

Jury Question 4 ingtructed the jury that when determining Erica Smith’s damages, if any, it could
consider the following elements:

a Physicd pain and mentd anguish.

b. Physicd imparmen.

c. Medicdl care.

Harris County also objected to this question, daming that there was no evidence that Mrs. Smith had



sudtained any physicd imparment. The trid court overruled the objection, and the jury awarded Mrs.
Smith $3100 in damages.

Thetrid court rendered judgment againgt both Harris County and the deputy sheriff onthejury’s
verdict, which aso included a $1000 award for each of the children. Harris County appedled as to Mr.
and Mrs. Smith only, its sole complaint being that the tria court erred in submitting damages in Questions
3 and 4. The deputy sheriff did not appedl. The court of gppeds agreed that the tria court erred in
submitting loss of earning capacity as to Mr. Smith and physical impairment as to Mrs. Smith, but it
concluded that the error was harmless because there was ample evidence on properly submitted eements
of damage to support the jury’ sawardsto both plantiffs 66 SW.3d at 335. In reaching itsjudgment, the
court of appeds relied on our decison in Thomas v. Oldham, 895 SW.2d 352 (Tex. 1995), and
disinguished our holding in Crown Life Insurance Co. v. Casteel, 22 SW.3d 378 (Tex. 2000). 66
S.W.3d at 333-34. Becausewe believethe present caseiscloser to Castedl thanto Thomas, wereverse
the court of gppedls judgment and remand to the trial court for the reasons stated below.

I

In Thomas, a broad-form damage question asked the jury to consder five separate eementsin
ariving at a dngle damage amount. The defendant did not object to the broad-form submission. In
reaching its verdict, the jury made notations in the margin next to each of the five eements of damage.
These notaions totaled $500,000, which was the amount of the verdict. On appeal, the defendant
chdlenged the verdict, arguing that there was no evidence to support the amounts noted by the jury ontwo

of the five dements. Wergjected the argument, observing that thejury’ smargin notationswere not in lega
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effect “ separate damage awardsfor purposes of evidentiary review.” Thomas, 895 S.W.2d at 359. We
further said that because the defendant had not asked for separate damage findings it could only chalenge
the legd sufficiency of the evidence supporting the whole verdict. 1d. at 360. Because the defendant did
not make this argument, we rgjected its evidentiary chalenge. Id.

In this case, onthe other hand, Harris County did object to the charge. Harris County pointed out
to the trid court that particular e ements of damage had no support in the evidence and should not be
included in the broad-form question. The objection was timely and specific. It wasaso correct, and the
trid court clearly erred when it did not sustain the objection and correct the charge.

The court of gppedls did not believe that Harris County’ s objectionto the charge should make any
difference in the digposition, but we disagree. We further disagree with the court of appeas application
of Casteel.

[l

In Casteel, we ruled that when a single broad-formliahility question comminglesvaid and invdid
ligbility grounds and the gppellant’ s objection is timdy and specific, the error is harmful and anew trid is
required whenthe appellate court cannot determine whether the jury based itsverdict on an invdid theory.
The court of appeds had concluded in the case that the trial court’s submission, athough error, was
harmlessbecause one or more of the vaid lidbility theorieswere supported by sufficient evidence. Crown
Lifelns. Co. v. Casteel, 3 SW.3d 582, 594-95 (Tex. App.--Austin 1998), rev' d and remanded, 22
S.W.3d 378 (Tex. 2000). We disagreed, concluding that the error was harmful because the erroneous

submission, over timely objection, affirmatively prevented the appellant from isolating the error and
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presenting its case on gpped. We held that:

[W]hen a trid court submits a single broad-form ligbility question incorporating multiple

theories of ligaility, the error is harmful and anew trid is required whenthe gppellate court

cannot determine whether the jury based its verdict on an improperly submitted invaid

theory. See Tex.R. App. P. 61.1 ("No judgment may be reversed onapped ... unlessthe

Supreme Court concludes that the error complained of ... probably prevented the

petitioner from properly presenting the case to the appellate courts."); see also Tex. R.

AppP. P. 44.1(a).

Castedl, 22 S.W.3d at 388.

The court of appedsin this case concluded that Casteel gpplied only to “key issues’ such asthe
submission of an invaid ligbility theory. 66 SW.3d at 334. It did not extend to damages because,
according to the court of appeals, ajury waslesslikdy to indudeaninvdid dement of damage initsverdict
than it was to rely on an invdid theory of liability. 1d. at 334-35; see also Dorsaneo, Broad-Form
Submission of Jury Questions and the Standard of Review, 46 SMU L. Rev. 601, 630 (1992)
(suggedting that it is reasonable to presume that the jury will notice when there is no evidence to support
an eement of damage, but will not know thet aligbility theory isinvdid). The court then concluded that
the erroneous indusion of an invdid dement of damage was harmless, even when identified by timely
objection, so long asthere was sufficient evidence of other dementsin the broad-form question on which
the jury could have reached its verdict. 66 SW.3d at 336-38.

Harris County argues, however, that Casteel’s harmful error analysis is not confined to questions
of lighility. A tria court's error in ingtructing a jury to consder erroneous matters, whether an invaid

ligbility theory or an unsupported dement of damage, prevents the gopdlant from demongtrating the

consequences of the error on appeal. Harris County directs our attention to two courts of appeals
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decisonsthat, contrary to the court below, apply Casteel’ s reasoning to broad-form damage questions.
See Wal-Mart Sores, Inc. v. Redding, 56 S.W.3d 141, 154-55 (Tex. App.-Houston[14th Dist.] 2001,
pet. denied) (harmful error to submit over timdy objectionabroad-form damages questionthat mixesvdid
and invaid measures of damages); Iron Mountain Bison Ranch, Inc. v. Easley Trailer Mfg., Inc., 42
S.W.3d 149, 157 (Tex. App.--Amarillo 2000, no pet.) (same); seealso Inre JM.M., 80 SW.3d 232,
248 n.6 (Tex. App.--Fort Worth 2002, pet. denied) (not reaching the issue of whether Casteel appliesto
broad-form damages but recognizing conflict in courts of appeals).

In Casteel, we regffirmed our reasoning in Lancaster v. Fitch, 246 SW. 1015 (Tex. 1923),
where this Court recognized the inherent harm to the adminigtration of justice caused by mixing vaid and
invaid liability theoriesin a Sngle broad-form ligbility question. Casteel, 22 SW.3d a 389. The same
year we decided Lancaster, we applied itsreasoning to a Smilar Stuationinvalving abroad-form damages
question. See E. Tex. Elec. Co. v. Baker, 254 SW. 933, 934-35 (Tex. 1923). In Eastern Texas
Electric, thetrid court submitted asngle broad damage issue and instructed the jury to consider past and
futurementd and physicd pain in awarding damages eventhough there was no evidence of future physica
pan. The court of appeds held that the trid court had erred in ingructing the jury to consder future pain
but concluded that the error was harmless because evidence of past mentd and physicd pain was sufficient
to support the award. This Court reversed, concluding that the harmless error standard “was not intended
to deprive a party to aquit of asubgtantid right,” namdly, “the right to have the damages assessed against
it by the jury under proper ingructions submitting only the dements of damage as raised by the pleadings,
and supported by evidence.” Id. a 934. Because it was “not possible for an appellate court to say the
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jury did not consider this erroneous charge in arriving at the amount of damage,” this Court reversed and
remanded for anew trid, citing Lancaster. Id. at 935.

Just as in 1923, a litigant today has aright to afair trid before ajury properly instructed on the
issues “authorized and supported by the law governing the case.” Castedl, 22 SW.3d at 389 (quoting
Lancaster v. Fitch, 246 SW. a 1016). We conclude that the trial court erred in overruling Harris
County’ stimely and specific objection to the charge, which mixed vdid and invadid dements of damages
inasngle broad-form submisson, and that sucherror was harmful because it prevented the gppellate court
from determining “whether the jury based its verdict on an improperly submitted invaid’ eement of
damage. Casteel, 22 S.W.3d at 388; see also Tex. R App. P. 61.1(b).

Vv

Instead of Casteel, the dissent urges that we follow the United States Supreme Court’ s decision
in Griffin v. United States, 502 U.S. 46 (1991), and hold the charge error in this case to be harmless.
In Griffin, the Court consdered whether achargein acrimind case, dlowing the jury to find guilt under
ether of two counts, only one of which had support in the evidence, violated the due processclause. The
Court hdd it did not, following over a century of crimind jurisprudence. Id. at 49-51. Griffin did not
make any new cimind law, nor did it purport to extend its view of condtitutiona requirements to civil
procedure. The dissent here acknowledges as much, but neverthel ess suggeststhat Griffin’slogic should
aoply equaly in state civil procedurd questions as in federa condtitutiond law. ~ SW.J3da
(O'Nsill, J. dissenting). But the United States Supreme Court itsalf has acknowledged that a different

reversble error andlyss appliesinavil cases. See Maryland v. Baldwin, 112 U.S. 490, 493 (1884); see
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also Sunkist Growers, Inc. v. Winckler & Smith Citrus Prods. Co., 370 U.S. 19, 29-30 (1962);
United N.Y. & N.J. Sand Hook Pilots Assoc. v. Halecki, 358 U.S. 613, 618-19 (1959); Wilmington
Sar Mining Co. v. Fulton, 205 U.S. 60, 78-79 (1907).

Our rulesof appellate procedure set out two conditions upon which a judgment may be reversed
for an error of law. See Tex. R. App. P. 61.1; see also Tex. R. App. P. 44.1 Thefirgt isan error which
“probably caused the renditionof animproper judgment.” Tex. R. App. P. 61.1(a). Thesecondisan error
which “probably prevented the petitioner fromproperly presenting the case to the appellate courts.” Tex.
R. App. P. 61.1(b). Focusing only on the first condition, the dissent suggests that we mugt presume harm
hereinorder to reverse. We disagree. Just asinCastedl, thetrid court’ s charge error inthis case caused
actua harmbecauseit prevented Harris County from properly presenting its case to the appellate courts.

Tex. R App. P. 61.1(b). Inthisregard, the caseis no different from Casteel.

Fndly, the dissent decries our decisiontoday asthe end of broad-form submission, suggesting that
parties will inevitably misapply our reasoning to charge objections that complain about “potentid” errors,
such asthe factud insufficiency of the evidence. Here, of course, we have actua error in the charge, not
animagined or potentia one. Moreimportantly, our decision isnot achangein recommended broad-form
practice. Comments to the Texas Pattern Jury Charges have long recommended that damage e ements
should be submitted separately “if there is substantia doubt as to whether thereis evidenceto support” an
eement. ComMm. ON PATTERN JURY CHARGES, 1 STATE BAR OF TEXAS, TEXAS PATTERN JURY
CHARGES PJC 11.03 cmt. (1969); see also CoMmM. ON PATTERN JURY CHARGES, 1 STATE BAROF

TEXAS, TEXAS PATTERN JURY CHARGES PJC 7.02 cmt. (2d ed. 1987). The Texas Pattern Jury Charge
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presently suggests. “The use of aseparate answer line for each ement of damages might avoid the need
for a new trid if the gppellate court finds that one or more, but not dl, of the dements lack legal or
evidentiary support.” Comm.oN PATTERN JURY CHARGES, STATEBAROF TEX., TEXASPATTERN JURY
CHARGES—GENERAL NEGLIGENCE PJC 8.2 cmt. (2000). Today’s decision will change the practice only
of those lawyers and judges who have heretofore disregarded the PJC’ s advice on this question.

\%

Neither our decison today nor Casteel is a retrenchment from our fundamenta commitment to
broad-formsubmisson. This Court began moving toward modern broad-form practicein 1973, whenwe
amended Texas Rule of Civil Procedure 277 to abolishthe requirement that issues be submitted separately
and diginctly, thereby granting trid courtsthe discretionto submit issuesbroadly. Over theyears, wehave
repeatedly expressed our generd preference for broad-form submisson. See Hyundai Motor Co. v.
Rodriguez, 995 S.W.2d 661, 663-64 (Tex. 1999); TexasDep't of Human Servs. v. E.B., 802 SW.2d
647, 649 (Tex. 1990); Lemosv. Montez, 680 S.W.2d 798, 801 (Tex. 1984). Our current rule, anended
in 1988, more strongly reflects our preference for broad-form questions, mandating that the * court shall,
whenever feasible, submit the cause on broad-form questions.” Tex. R. Civ. P. 277.

When properly utilized, broad-form submissioncan smplify charge conferences and provide more
comprehensible questions for the jury. See Hyundai Motor, 995 SW.2d at 664. But werecognizethat
it is not dways practicable to submit every issue in a case broadly. As Professors Muldrow and
Underwood observe, “broader is not dways better.” Muldrow & Underwood, Application of the

HarmlessError Sandardto Errorsinthe Charge, 48 BAyLor L. Rev. 815, 853(1996). For example,
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we have suggested that broad-form submisson may not be feasble when the governing law is unsettled.
See Westgate, Ltd. v. State, 843 S\W.2d 448, 455 n.6 (Tex. 1992). In such an indance, submitting
dternative liability sandards permits the appe late court to settle the law and render the correct judgment.
Smilaly, it would be contrary to judicid economy to indst on broad- form submisson when a specific
objectionraises substantial concern that a particular theory of liability will infect the proposed broad-form
question with error. See Casteel, 22 SW.3d at 390. And in acase such as this one, asking the jury to
record its verdict as to each dement of damages when there is doubt as to the legd sufficiency of the
evidence will permit the losng party to preserve error without complicating the charge or the jury’s
deliberations. See TEXAS PATTERN JURY CHARGES—GENERAL NEGLIGENCE PJC 8.2 cmt.; see also
Muldrow & Underwood, supra, at 855.

Whether a granulated or broad-form charge is submitted, the trid court’ s duty is to submit only
those questions, ingructions, and definitions raised by the pleadings and the evidence. See Elbaor v.
Smith, 845 S.W.2d 240, 243 (Tex. 1992); seedso Tex. R. Civ. P. 278. But usng the harmlesserror rule
to permit the indiscriminate mixture of vaid and invdid liability theories or damage e ements, without
recourse, underminesa party’ sincentive to request legdly correct definitions, instructions, and questions.
In fact, it hasbeen suggested that harmful error andlysis like that by the court of gppeds here rewards the
party who invited the charge error in the first place:

[T]he trid court's submisson of a defective charge can actudly become a winning

proposition. A party can safely request a legdly defective charge provided that proper

theories of liaality are broadly submitted with improper theories or proper eements of

damage are broadly submitted with improper dements.  The jury might find in the
requesting party's favor based entirdly on the improper theory of lidbility or elemert of
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damage. Y et, aslong as the jury could have found in that party's favor based onaproper

theory or element, the appellate court will &firm. The party who invited error would be

rewarded for doing so.

Muldrow & Underwood, supra, at 851 (footnote omitted). Theseauthoritiesaso submit that thisandyss
“undermines the role that appdllate courts serve as safeguards againgt arbitrary conduct by trid courts.”
.

A litigant should not be powerless to requirethe trid court to fulfill itsduty of submitting only those
questions and indructions having support in the pleadings and evidence. A timely objection, plainly
informing the court that a specific eement of damages should not be included in a broad-form question
because there is no evidence to support itssubmission, therefore preservesthe error for gppellate review.
See 34 HopGESs & Guy, TEXASPRACTICE: THEJURY CHARGE IN TEXASCIVIL LITIGATION 8§40, at 38-39
(2d ed. supp. 2001) (discussing appellate review of errors masked by broad-form submissionand urging
that timely objection to the charge should preserve error for review); see also Sate Dep’t of Highways
v. Payne, 838 S\W.2d 235, 241 (Tex. 1992) (test for preservationiswhether “ party made the trid court
aware of the complaint, imedy and planly, and obtained a ruling”). We hold that Casteel’s reasoning
appliesequdly to broad-form damage questions, and under itsrationae we conclude that the charge error

inthiscasewasharmful. The court of gppeds judgment isreversed and the cause isremanded to the tria

court for further proceedings.
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ThomasR. Phillips
Chief Judtice

Opinion ddlivered: December 19, 2002
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