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Justice HecHT ddivered the opinion of the Court, in which CHIEF JUSTICE PHILLIPS, JUSTICE
ENnocH, JusTice OWEN, JUsTICE HANKINSON, JusTice O'NEILL, JUSTICE JEFFERSON, and JUSTICE

SCHNEIDER joined.

JusTICE SMITH did not participate in the decison.

Some 8,000 plantiffs in five related cases pending in two trid courts in Orange County and
Jefferson County have sued relator and more than 80 other defendants for damages from exposure to
ashestos. Relator moved to dismiss the plaintiffs daims againg it under section 71.052 of the Texas Civil
Practice and Remedies Code on the ground that the claims were commenced after August 1, 1995, and
arose outsde Texas a atime when plaintiffs were not resdents of this State. Thetrid courts denied the
motions, and relator seeks review by mandamus inthis consolidated origind proceeding. We conditionaly

grant relief.



I
We have before today stated that section 71.052 was enacted in 1997 as part of a legidative
package amed at reducing the crowding of Texas courts with “clams arising out of state and clams
brought by foreign plaintiffs . . . havinglittle or no connectionto Texas, at theexpense of Texasresidents.”
As pertinent to the present proceeding, the statute provides:

@ This section gpplies only to aclaim for persond injury or wrongful desth

in which:
@ the plaintiff was not a resdent of this state a the time the dam
arose,
2 the plaintiff’s clam arose outsde this state; and
3 the plaintiff’s daim dleges that harm was caused by exposure to
asbestos fibers.

(© The court, on motion of adefendant, shdl dismiss each daim againg the
defendant that is subject to this sectionand was commenced inthis state on or after August
1, 1995, but before January 1, 1997, unless the plaintiff files awritten satement decting
to:

@ abate the plantiff’ sdamagaing the defendant for aperiod of 180
days from the date the court disposes of the defendant’s motion, to afford the
plantiff an opportunity to file a new action on the dams in another state of the
United States; or

2 retain the plaintiff’ s daims againg the defendant in this state and
limit the plantiff’s recovery on the damsfor exemplary damages, if any, aganst
the defendant to an amount not to exceed the grester of:

! Owens Corning v. Carter, 997 S.W.2d 560, 565-566 (Tex. 1999).
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(A)  two times the amount of economic damages plus an
amount equal to any noneconomic damagesfound by the trier of fact, not
to exceed $750,000; or

(B)  $200,000.

* * *

(e) A court may not abate or digmiss a claim under Subsection (c) agang a
defendant until the defendant files with the court or with the clerk of the court a written
dipulation that, with respect to a new action on the daim commenced by the plaintiff, the
defendant waivesthe right to assert a statute of limitations defense in dl other states of the
United States in which the daim was not barred by limitations & the time the dam was
filed in this Sate as necessary to effect a taling of the limitations periods in those states
beginning on the date the clam wasfiled in this state and ending on the datethe dam is
dismissed or the period of abatement ends.

(f) The court may not abate or dismiss a clam under this section againgt a
defendant until the defendant files with the court or with the clerk of the court a written
dipulation that, with respect to anew action on the daim commenced by the plantiff in
another state of the United States, the plantiff may elect that the plaintiff and the defendant

may:

@ rely on responses to discovery aready provided under the Texas
Rules of Civil Procedure, plus any additiond discovery that may be conducted
under the rules of civil procedure in the other state; or

2 use responses to discovery aready provided and conduct
additiond discovery as permitted under the rules of dvil procedure in the other
date.

(9) To comply withthis sectioninrelaionto an actionthat involvesboth dams that
aroseinthis state and daims that arose outsde this sate, a court shal consder each claim
individualy and shdl sever from the action the claims that are subject to this section.

(h) A court shdl determine that adaim arose inthe jurisdictioninwhichthe plaintiff
was |located at the time the plantiff isalleged to have been exposed to asbestos fibers. If
aplantiff allegesthat the plaintiff was exposed to asbestosfiberswhilelocated inmore than
one jurisdiction, the court shal determine, for purposes of this section, which of the

3



juridictions is the most gppropriate forum for the claim, congdering the rdative amounts
and lengths of the plaintiff’ s exposure to asbestos fibersin each of the jurisdictions?

The statute “ gpplies to acivil action that is pending on the effective date’ of the Act, which was May 29,
1997, unless “atrid of aplaintiff’saction” had dready begun.®

Four of the five related cases underlying the present proceeding werefiled before May 29, 1997,
and were pending onthat date— threein Orange County on behdf of atotal of about 4,300 plaintiffs* and
onein Jefferson County on behaf of about 4,000 plaintiffs® None of the four cases had yet goneto trid,
but afew of the plaintiffs had been severed out of one of the Orange County casesinto a separate action
that had been tried in January 1997 and was awaiting judgment.? Since then there have been a least two
other trids in savered casesinvolving afew plaintiffs, aswell asanumber of settlements.

Relator, E.I. duPont de Nemoursand Co., hasnot beeninvolved inany of the trids or settlements.

DuPont was not origindly named as a defendant in any of the four cases and wasfirs added by amended

2TEX. CIV. PRAC. & REM. CODE § 71.052(a), (c), (€)-(h).

3 Act of May 27, 1997, 75th Leg., R.S., ch. 424, § 4(b), 1997 Tex. Gen. Laws 1680, 1683-1684 (“ Section 2 of this
Act [adopting section 71.052] applies to a civil action that is pending on the effective date of this Act in which the
plaintiff alleges that harm was caused by exposure to asbestosfibers. Inan action commenced beforethe effective date
of this Act, a trial of a plaintiff’s action that was completed before that date, or that isin progress on that date, and a
subsequent new trial or retrial of that plaintiff’s action are governed with respect to the subject matter of Section 2 of
this Act by the applicable law in effect immediately before that date, and that law is continued in effect for that
purpose.”).

4 Abernathy v.A.C.& S., Inc.,No.A-920,967-C (128th Dist. Ct., Orange County, Tex.); Bailey v. A.C. & S., Inc.,
No. A-920,961-C (128th Dist. Ct., Orange County, Tex.); Cardwell v. A.C. & S,, Inc., No. A-930,553-C (128th Dist. Ct.,
Orange County, Tex.).

SMartinv. A.C. & S., Inc., No. B-150,896 (60th Dist. Ct., Jefferson County, Tex.).

6 Colev. Owens-Corning Fiberglas Corp., No. A-920,961-S (128th Dist. Ct., Orange County, Tex.).
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pleadings filed in dl of themon September 10, 1996, alittle more than eight months before section 71.052
was enacted.” DuPont immediately filed specid appearancesin the cases, which the trid courts denied,
and moved to dismiss the dams againg it based on forum non conveniens, which the trid courts also
denied. DuPont took an interlocutory appeal from the rulings on the special gppearances® The court of
appedls affirmed in February 1999,° and we dismissed DuPont’ s petitionfor review for want of jurisdiction
in January 2000.%°

In August 2000 the fifthcase involved inthe present proceeding was severed from the three cases
in Orange County.™* A few days later, DuPont moved in each of the five cases to dismiss the plaintiffs
dams againg it under section 71.052(c) if plaintiffs did not dect between a cgp on exemplary damages
or a 180-day abatement to dlowfor refilinginanother state. DuPont asserted that section 71.052(c) was
gpplicable (1) because the dlams againg it were “ commenced inthis state on or after August 1, 1995, but
before January 1, 1997,” since it was not named as a defendant inthe litigationuntil September 10, 1996,
and (2) because discovery in the cases showed that dl but eighteen plantiffs in the four Orange County

cases and sixteen in the Jefferson County case had no contact at al with Texas. For those thirty-four

"Thetenth amended petitionin Abernathy, the eighth amended petitionin Bailey, the eighth amended petition
in Cardwell, and the eighteenth amended petition in Martin.

8 See TEX. CIV. PRAC. & REM. CODE § 51.014(a)(7).
9E.I. du Pont de Nemours & Co. v. Bailey, 986 S.W.2d 82 (Tex. App.—Beaumont 1999, pet. dism’d w.0.j.).
10 43 Tex. Sup. Ct. J. 337 (Jan. 27, 2000).

1 parsonsv. OwensCorning, No. A-920,961-SC(11) (128th Dist. Ct., Orange County, Tex.) (order of severance
dated August 18, 2000).



plaintiffs who had indicated some contact with Texas, DuPont argued under section 71.052(h) that Texas
was not “the most gppropriate forum for the clam[s], consdering the relative amounts and lengths of the
plantiff[S] exposureto asbestosineach of thejurisdictions” Alternatively, DuPont argued that any of the
thirty-four plantiffs for whomthis was not true should be severed fromthe actions under section 71.052(qg).
DuPont dtipulated, as required by sections 71.052(e) and (f), that limitations on any plantiff'sclam in
another state would be tolled for the time the Texas case in which he was involved had been pending, and
that plaintiffs could elect to use discovery in the Texas casesin any new actions they filed in other states.
In response to DuPont’ s motions, the plaintiffs did not contest the extent of their Texas connections or the
adequacy of DuPont’ s stipulations under the statute. They argued only that section 71.052(c) does not
apply because the actions were filed before August 1, 1995, even though DuPont was not named as a
defendant until later. Because they argued that the statute wasingpplicable, the plantiffs did not makethe
election caled for under section 71.052(c).

Thetrid court in Orange County denied the motions to dismissin its cases by four orders dated
July 5, 2000, and the trid court in Jefferson County denied the mationinitscase by order dated November
17,2000. On December 4, 2000, DuPont petitioned the court of appedsfor reief from dl five ordersby
mandamus, which that court denied by unpublished order on December 28, 2000.> DuPont filed a

consolidated petition for mandamusin this Court on January 24, 20011

21n re E.I. du Pont de Nemours & Co., No. 09-00-539 CV (Tex. App.—Beaumont, Dec. 28, 2000, orig.
proceeding) (not designated for publication).

13 44 Tex. Sup. Ct. J. 349 (Jan. 24, 2001).



[

To obtain mandamus relief, DuPont must first show that the tria courts clearly abused their
discretion by denying DuPont’'s motions to dismiss.*  Since the provisions of section 71.052 are
mandatory, the trid courts had no discretion to refuse to follow them if they apply. DuPont assertsthat it
has satisfied subsections (a) and (h) — more specificaly, that it has shown for dmost dl of the plaintiffs
whose only contact with Texas has been filing suit here, that their clams arose outsde Texas when they
werenot Texas resdents, and for the thirty-four plantiffswithany Texas contactsat dl, that their exposure
to asbestos occurred so much outside Texas that Texas is not the most appropriate forumfor their dams.
The plaintiffs did not contest this assertioninthe trid court and do not do so here— not eventhe thirty-four
plantiffs withminimd Texas contacts. Rather, the plaintiffsarguethat their clams againgt DuPont were not
“commenced in this state on or after August 1, 1995, but before January 1, 1997,” within the meaning
section 71.052(c), because even though DuPont was not named as a defendant until September 10, 1996,
ther dams againgt DuPont relate back to when thar lawsuits againgt other defendants were fird filed,
whichwasbefore August 1, 1995. Theplaintiffsaso arguethat section 71.052 isingpplicable becausetrid
began in asevered action before the statute's effective date. Both of these arguments turn on a proper
congtruction of the statute, which is a legd issue on which the trid courts views are not entitled to

deference.®

14 \Walker v. Packer, 827 S.W.2d 833, 839 (Tex. 1992).

55 1d. at 840.



In response to the plantiffs relation-back argument, DuPont points out that section 71.052
diginguishes “daims’ from “actions’. The statute thrice refers to an “action on the dlam[s]"*® and once
speaksof anaction“involv[ing]” daims!’ The statute speaks separately of the commencement of aclaim?®
and the commencement of an action on aclam.®® Thus, DuPont argues, the plaintiffs “daims’ againg it
cannot be said to have commenced whenthe plaintiffs “actions’ were firgt filed. But even gpart from the
distinctions section 71.052 seems to draw between the two words, nothing in the satute indicates that a
dam againgt adefendant would relate back to an earlier ime whenadamwas made or actionfiled against
another defendant. Certainly there would be no such relation back for purposes of gpplying a statute of
limitations aosent a showing that the later-named defendant had smply been misnamed and was actualy
aware of the plaintiffs alegations and had not beenmided or prejudiced.?’ We see no reasonto alow for
abroader relation back under section 71.052. On the contrary, to accept the plaintiffs argument would

beto impair the purpose of the statute, which is to reduce asbestosdams by nonresidents. Wetherefore

18 TEX. CIv. PRAC. & REM. CODE § 71.052(c)(1) (“to afford the plaintiff an opportunity to file a new action onthe
claims in another state”), § 71.052(e) (“with respect to a new action on the claim commenced by the plaintiff”), and
§ 71.052(f) (same).

171d.8 71.052(g) (“ an action that involves both claims that arose in this state and claims that aroseoutsidethis
state”).

181d.871.052(c) (“Thecourt . . . shall dismiss each claim . . . that is subject to this section and was commenced
in this state on or after August 1, 1995, but before January 1, 1997").

1%1d. § 71.052(e) and (f) (“a new action on the claim commenced by the plaintiff”).
Dgee Chilkewitzv. Hyson, 22 S.W.3d 825, 828, 830 (Tex. 1999); Enserch Corp.v.Parker, 794 S.W.2d 2,4-5 (Tex.

1990); see generally C.T. Drechsler, Annotation, Change in Party After Statute of Limitations Has Run, 8 A.L.R.2d 6,
112 (1949) (with supplemental citations).



conclude that the plantiffs dams against DuPont commenced, within the meaning of setion 71.052(c),
when DuPont was first named as a party on September 10, 1996.

We dso disagree withthe plaintiffs that trid began before May 29, 1997, inany of the five actions
involved in the present proceeding Smply because afew of the plaintiffsin one of those actions had been
severed into a separate action that went to trid before that date. A severed action becomes a different
action.?* DuPont does not argue that section 71.052 gpplies to the severed action, in which the plaintiffs
tdl usfind judgment has not yet been rendered. The Statute plainly gpplies to the other actions, in which
there have been no trids.

Accordingly, we conclude that the trid courts clearly abused their discretion in refusing to apply
section 71.052 to the plaintiffs dlams againgt DuPont in the five underlying cases.

M1

To obtain mandamus relief, DuPont must a so show that it has no adequate remedy by appeal from
the triad courts rulings? DuPont argues that if it is not dismissed as a party in the underlying lawsits
invalving more than 8,000 plantiffs it will likdy be many years before the trid courts' refusd to apply
section 71.052 can be gppedled. Thus, DuPont argues, its Situation is analogous to that of the defendant

in CSR Ltd. v. Link, another asbestos-exposure case, in whichwe granted mandamus relief to direct that

2l Martinez v. Humble Sand & Gravel, Inc., 875 S.W.2d 311, 312-313 (Tex. 1994) (per curiam); Van Dyke v.
Boswell,O’ Toole,Davis& Pickering, 697 S.W.2d 381, 383 (Tex. 1985) (“aseverance splits asingle suit intotwo or more
independent actions”) (citing Hall v. City of Austin, 450 S.W.2d 836, 837-838 (Tex. 1970)(per curiam)).

2\Walker v. Packer, 827 S.\W.2d 833, 840 (Tex. 1992).
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the defendant’s special appearance be sustained.?® In CSR, we said that while apped is an adequate
remedy for the improper denid of aspecia appearance inmany cases, thatisnot so in“[mj]asstort litigation
[which] places ggnificant strain onadefendant’ sresources and crestes considerable pressure to settle the
case, regardless of the underlying merits”2* Although only five plaintiffs had sued the defendant, we noted
that there were “thousands of potential daimants’.> Given the burden of these claims not only on the
defendant but dso on the State's judicid resources, we concluded that “[b]ecause of the size and
complexity of the asbestos litigation, the most prudent use of judicid resources in this caseisto permit a
preliminary resolution of the fundamental issue of persond jurisdiction by writ of mandamus.”?

We agree with DuPont that the present case is like CSR - While the defendant in CSR faced
thousands of potential clamants, DuPont has dready been sued in the underlying cases by over 8,000
plantiffs. The litigation has been pending for more than eight years, and DuPont has been aparty for more
than gx years. No end isin sght. The record reflects that the trid courts intend to try one group of
plantiffs & atime until the cases can be resolved. The burden of thislitigation— on DuPont and onjudicid
resources — is no lighter than the burden of the litigation in CSR

The plaintiffs argue that we should infer from the Legidature sfailure to provide for interlocutory

gppedl s fromordersissued under section 71.052 anintent that therebe no review by mandamus, especidly

925 S.\W.2d 591, 597 (Tex. 1996).
2d. at 596 (citation omitted).
Bd.

%|d. at 597.
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ance the Legidaure provided for an interlocutory appeal from the denid of a specid appearancein the
same session in which it enacted section 71.052.2” The plaintiffs cite no authority for this argument, and
the inferenceisnot one wecanlogicdly draw. Itisjust as reasonable to infer that the Legidaureintended
that orders under section 71.052 be subject to the same rules regarding mandamus review as any other
interlocutory orders.

For the same reasons stated in CSR, we conclude that DuPont has no adequate remedy by appeal
from the orders denying its motions to dismiss

AV

The plaintiffs argue that even if DuPont has met the requirements for mandamus relief, such relief
should notissuefor various equitable reasons, chief among themthat DuPont unreasonably delayed moving
for dismissa under section 71.052 until June 2000. The plaintiffs complainthat from October 1996, afew
weeks after DuPont was served, until January 2000, DuPont sought to have itsspecia appearancesinthe
cases sustained, and having lost that battle, it should not be dlowed to shift tactics to move for dismissd
under section 71.052. The plaintiffs argue that by asserting specia appearances and conducting limited
discovery DuPont waived any relief under section71.052. The plaintiffshavefailed to show how thedelay
has prgudiced them in any way. Even if they had made such a showing, the plaintiffs cite nothing to
indicatethat the Legidatureintended for a defendant to elect between a specid appearance and amotion

to dismiss under section 71.052. Absent any such legidaive intention, we cannot conclude that a party

27 Act of May 27, 1997, 75th Leg., R.S., ch. 1296, § 1, 1997 Tex. Gen. Laws 4936, 4937.
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must exercise itsrights under section 71.052 when to do so would compromise its assertion that the trid
court lacked persond jurisdiction over it.

The plantiffs argue that DuPont should not be alowed to move to dismiss under section 71.052
when other defendantsin the cases have not done so. The statute plainly states *a defendant” may move
to dismiss?® and the Legidature was certainly well aware of the large numbersof parties often involved in
asbestoscases. The plaintiffsarguethat DuPont has done business asamanufacturer of asbestos products
in Texas and throughout the United States. But while the extent of DuPont’ sbusinessin Texasis relevant
to its specid gppearances, it is not relevant under section 71.052, which focuses ingtead on a plantiff’s
resdence and placeof injury. The plaintiffs argue that fact questions about when and wherethe plaintiffs
clams arose preclude mandamus rdlief. But the plaintiffs do not contest that amogt dl of them have never
had any contact with Texas at al, nor do they assert that for the thirty-four who have had minimal contact
with Texas, this State isthe appropriate forum under section 71.052(h) for prosecutionof their dams. No
other fact questions regarding the plantiffs dams arerdevant to the statute. Findly, the plaintiffscomplain
that the mandamus record does not contain dl of their pleadings. The plaintiffs have falled to explan,
however, the rlevance of any omitted pleading.

In sum, were ect the plantiffs argumentsthat mandamus relief to which DuPont would otherwise
be entitled is precluded by equitable considerations.

Vv

2 Tex. Civ. Prac. & Rem. Code § 71.052 (c).
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We come findly to the relief to be ordered. In response to DuPont’s motions to dismiss, the
plantiffs, as we have said, took the position that section 71.052 was ingpplicable, and therefore they did
not file the eection required by section 71.052(c) or seek severance of any damsfor which Texasisthe
most gppropriate forum. DuPont argues that if, as we hold, section 71.052 gpplies, then the plaintiffs can
no longer make the election dlowed by section 71.052(c) or otherwise resst DuPont’s motions, and 4l
of the clams againgt DuPont must bedismissed. Wedisagree. Although we have not been persuaded by
the plaintiffs arguments that section 71.052 is ingpplicable, they should not be punished for having made
them by being denied the opportunity to make the eection offered by the Satute.

Accordingly, we conditiondly grant DuPont’s consolidated petition for mandamus. The 128th
Digrict Court is directed to vacateitsorders dated July 5, 2000, denying DuPont’s motions to dismissin
CauseNos. A-920,967-C, A-920,961-C, A-930,553-C, and A-920,961-SC(11) immediately. The60th
Didrict Court is directed to vacate its order dated November 17, 2000, denying DuPont’s motion to
digmissin Cause No. B-150,896 immediady. The plantiffs may promptly file a written eection under
section 71.052(c) and move to sever any of the thirty-four plaintiffs identified in DuPont’ smations whose
dams should be severed under section 71.052(g)-(h). If the plaintiffs fail to do o, the respective courts
are directed to grant DuPont’s motions forthwith. \We are confident that both courtswill comply with this

procedure. Our writ will issue only if they do not.

Nathan L. Hecht
Judtice
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Opinion ddivered: December 5, 2002
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