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HEecHT, JusTice ENocH, JusTiceE OWEN, JUSTICE JEFFERSON, JUSTICE SCHNEIDER and JUSTICE SMITH
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JusTICE HANKINSON not participating.

Inthis case, plaintiffschalenge certainredtrictionsthe State’ sMedicaid program places on abortion
funding. Theprogram providesmedicaly necessary servicesfor which federa matching fundsareavailable.
Before 1976, those servicesincluded abortions that were determined to be medicaly necessary. But after
the United States Congress passed the Hyde Amendment in 1976, federa fundscould no longer be used
for medicdly necessary abortions unless the pregnancy resulted from rape or incest or placed the woman

indanger of death. When federal matching funds became unavailable, the State stopped funding medically

necessary abortions that did not comply with the Hyde Amendment. Plaintiffs clam that this funding



regtriction violates the Texas Condtitution’s Equa Rights Amendment and Equa Protection Clause, and
thelr condtitutiond right to privacy, because the State gpplies a higher standard of medica necessity for
trestments that involve abortion than it gppliesto dl other medical services.

We hald that the funding redtrictions do not discriminate on the basis of sex and are rationally
related to alegitimate governmenta purpose; thus, they do not violate the Equa Rights Amendment. We
further hold that the restrictions violate neither the condtitutiond right to privacy nor the Equal Protection
Clause. Accordingly, wereversethe court of gppeds judgment and render judgment for the defendants.

I
Background
A. Statutory framework

Since 1965, the federd government’ s Medicaid program has offered matching fundsto statesthat
provide hedth servicesto theindigent. Socid Security Amendments of 1965, Pub. L. No. 89-97, Title
XIX, 79 Stat. 286 (1965) (now codified at 42 U.S.C. 88 1396-1396v). If astate implementsaprogram
that meets certain minimum standards, the federd government will contribute a percentage of the cost of
providing indigent hedth services in the state. 42 U.S.C. 88 1396-1396b; Harrisv. McRae, 448 U.S.
297, 308 (1980). A participating state may choose, at its own expense, to provide indigent hedth services
inadditionto those whichthe federal government reimburses, dthough Texas haschosennot todo so. See
Harris, 448 U.S. a 311 n.16; Tex. Hum . Res. CoDE § 32.024(e). All states participate in the Medicaid
program.

Every year dnce 1976, Congress has adopted the Hyde Amendment, a rider to the federd
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Medicad datute that limits the avalability of federal matching funds for abortions. The amendment’s
language has changed over the years, but the verson at issue in this case provides:
SEC. 508 (a) None of the funds appropriated under this Act, and none of the fundsinany
trust fund to which funds are appropriated under this Act, shdl be expended for any
abortion.

SEC. 509 (a) The limitations established in the preceding section shall not apply to an
abortion—

@ if the pregnancy isthe result of an act of rape or incest; or
2 in the case where a woman suffers from a physicd disorder, physica injury, or
physicd illness, indudingalife-endangering physica conditioncaused by or aisng
from the pregnancy itsdf, that would, as certified by a physcian, placethe woman
in danger of death unless an abortion is performed.
Consolidated Appropriations Act, 2001, Pub. L. No. 106-554, § 1(a)(1) (enacting H.R. 5656), 114 Stat.
2763, Appendix A, H.R. 5656, Tit. V, 88 508, 509.

Texas has participated in Medicaid since 1967 through the Texas Medica Assistance Program
(TMAP). SeeMedica Assstance Act of 1967, 60thLeg., R.S., ch. 151, 88 1-24, 1967 Tex. Gen. Laws
310 (now codified at Tex. Hum. Res. Cobe 88 32.001-.052). The act implementing TMAP expressly
provides that TMAP “may not authorize the provison of any service to any person under the program
unlessfedera matching fundsare available to pay the cost of the service” Seeid. at 85, 1967 Tex. Gen.

Laws 312; Tex. Hum. Res. Cobe § 32.024(e). Asaresult, the Hyde Amendment applies to prohibit

TMAP funding for abortions unless the pregnancy results from rape or incest, or places the woman in



danger of death.*

B. ThePresent Litigation

Three physcians and three clinics that provide abortions filed this lawsuit on behaf of themsdlves
and their Medicaid-digible patients? against the Texas Board of Hedlth, the Texas Department of Hedlth,
and Charles E. Bell, the Texas Commissioner of Hedth (the State).® Plaintiffs dam tha certain medical
conditions may be caused or aggravated by pregnancy, such as premature ruptured membrane,
preeclampsia, eclampsia, hypertension, diabetes, congenita heart disease, rend fallure, Sckle cdl anemia,
asthma, epilepsy, and cancer. Some of these conditions cannot betreasted whileawomanis pregnant. And
some of these conditions can, if the pregnancy is not terminated, cause a woman to suffer strokes, severe
bleeding disorders, eye disease, heart falure, rend functiondeterioration, seizures, and accelerated growth
of breast cancer tumors. Plantiffsclam that the State’ sabortion funding restrictions cause indigent women
to delay or forego medically necessary abortions, causing them to either risk or experience harm to their

hedth.

! This funding limitation is reflected in the Texas Department of Health’s regulations and reimbursement
manuals. See 25 TEX. ADMIN. CODE § 29.1121 (2002); Texas Department of Health, 2000 Texas Medicaid Provider
Procedures Manual, 8 33.4.1 available at http://www.tdh.state.tx.us/thsteps/tm2000.pdf (last visited Dec. 30, 2002).
Plaintiffs did not specifically challenge these provisionsin their petition or motion for summary judgment, but instead
have focused on the Hyde Amendment itself.

2 plaintiffs style themselves “Low Income Women of Texas.” For simplicity, we refer to them in this opinion
as “plaintiffs.”

3 The plaintiffs originally also sued the Texas Board of Human Services, the Texas Department of Human
Services, and Eric M. Bost, the Commissioner of Human Services, but nonsuited thembefore trial because they do not
administer this aspect of the program.



Fantiffs filed this quit seeking a judgment declaring that TMAP's abortion funding restrictions
violate indigent women’ s right to privacy, and their rights under the Equa Rights Amendment and Equdl
Protection Clause® of the Texas Constitution. They also sought to permanently enjoin the State from
enforcing the restrictions. After stipulating that there were no disputed materid fact issues, each sdemoved
for summary judgment. Thetrid court granted the State’'s motion, and plaintiffs gppeded. The court of
gpped s reversed, holding that TMAP s funding restrictions violate the Texas Condtitution’s Equa Rights
Amendment. 38 SW.3d 689, 703. The court rendered judgment for the plaintiffs, and remanded their
damfor attorneys feesto thetrid court for further proceedings. 1d. We granted the defendants' petition
for review to congder the plaintiffs congtitutiona chalenges.

[
Equal Rights Amendment
A. Discriminatory I ntent

Texas passed the Equd Rights Amendment to the Texas Condtitution in 1972. The Equd Rights
Amendment was “designed expresdy to provide protection which supplements the federd guarantees of
equa treatment.” TEXAS LEGISLATIVE CouNcCIL, 14 PROPOSED CONSTITUTIONAL AMENDMENTS
ANALYZED FOR ELECTION—NOVEMBER 7, 1972 a 24 (1972). It providesthat “[e]quaity under the law

shall not be denied or abridged because of sex, race, color, creed, or national origin.” Tex. CONST. art.

4 Although our Constitution does not use the words “equal protection,” we have typically referred to the
guarantee of equal rights afforded by article |, section 3by that term. See, e.g, Barshop v.Medina County Underground
Water Conservation Dist., 925 SW.2d 618, 631 (Tex. 1996); Peeler v. Hughes & Luce, 909 S.W.2d 494, 499 (Tex. 1995).



[, 8 3a Hantiffs contend that the abortionfunding restrictions discriminate onthe basis of sex because the
State funds virtudly dl medicdly necessary services for men, while refusng to fund abortions that are
medicaly necessary. They further maintain that the restrictions serve no compeling State interest and thus
are condtitutionaly infirm.

InIn re McLean, a plurdity of this Court described a three-step process for evauaing aleged
Equa Rights Amendment violations. 725 SW.2d 696, 697 (Tex. 1987) (plurdity opinion). That process
isconsgent with the Equal Rights Amendment’ s language and purposes, and the parties agree that we
should gpply it here. In doing so, wefirst decide whether equdity under the law hasbeendenied. If it has,
the Equa Rights Amendment’ s language compels us to determine “whether equdity was denied because
of a person’s membership in a protected class of sex, race, color, creed, or nationd origin.” 1d. If we
conclude that equaity was denied because of a person’s membership in aprotected class, the chalenged
action cannot stand unless it is narrowly tailored to serve a compelling governmentd interest. Seeid. a
698.

Inthe present casg, it isundisputed that the State provides virtudly dl medicaly necessary services
to indigent men, yet it deniesfunding for abortions that are determined to be medicaly necessary. Because
the State treatsindigent women seeking abortions differently fromadl others, the plaintiffs have established
the firgt prong of the McLean analyss, that is, that equaity under the law has been denied. The question
we must decide is whether equdity has been denied “because of” sex. The State contends that
this digparity isnot sex based because the funding restriction, section 32.024(e) of the Human Resources

Code, is faddly neutrd and merdy prohibits funding any services that are not federaly reimbursable.
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Fantiffs, on the other hand, look soldy to the Hyde Amendment’s terms and argue that, because only
women can become pregnant, funding is necessarily denied “because of” sex. We bdievethe questionis
not asstraightforward aseither party suggests. In McLean, we consdered a statutory scheme that
treated unmarried fathers differently fromunmarried mothers. There, abiologica father chalenged, under
the Equa Rights Amendment, a statute that required an unmarried father who wished to exercise his
parentd rights over a child to either obtain the mother’ s consent, or to establishthat legitimaionwas in the
child's best interest. Unmarried mothers, on the other hand, could exercise their parentd rights
automatically and were never subjected to such arequirement. McLean, 725 SW.2d at 697. Because
only men were required to obtain consent or satisfy the best-interest test to establish parentd rights, the
statute expresdy created a gender-based ditinction, that is, it treated fathers differently because they are
mde. Id.

Inthe present casg, it istrue that the funding restrictions affect only women, but that is because only
women can become pregnant. If the State were to deny funding of al medicaly necessary pregnancy-
related services, the classification might be comparable to the overt gender-based distinction in McLean.
But while the TMAP, through the Hyde Amendment, denies funding for medicdly necessary abortions
unless certain conditions are met, it does fund dl other medicaly necessary pregnancy-related services.
Thus, to say that the State’ s funding redtriction discriminates on the basis of pregnancy, which in turnis
gender based, misses the mark. The classfication here is not so much directed at women asaclass as it
is abortion as a medical treatment, which, because it involvesa potentid life, has no paralle as atreatment

method. See Harris, 448 U.S. a 325 (“[a]bortion is inherently different fromother medical procedures,
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because no other procedure involves the purposeful termination of apotentid life”). We smply cannot
say that the classfication is, by itsterms, “because of sex” asit wasinMcLean. But that does not end our
inquiry. If the TMAP funding scheme is merdly a pretext designed to prefer maes over femdes in the
provisonof hedlthcare, thendiscrimination* because of sex” is established and the funding restrictions must
withgtand gtrict scrutiny to pass congtitutional muster. See Pers. Adm'r of Mass. v. Feeney, 442 U.S.
256, 273 (1979) (noting that discrimination that is “overtly or covertly designed to prefer males over
femaes would require an exceedingly persuasive judtification”).

In determining whether the TMAP classfication isimpermissbly sexbased, plaintiffs would have
us examine only the Hyde Amendment, while the State urges us to consider only section 32.024(e). But
we believe the proper focusisthe TMAP funding scheme as a whole. That scheme is based upon the
interplay between section 32.024(¢e), afacidly neutrd statute, and afederd funding restrictionthat places
indigent women seeking medically necessary abortionsin adistinct class. Asfar as we can tdll, no other
state gppeds court that has consdered the issue had before it a statute Smilarly authorizing the provison

of services only to the extent federad matching funds are available.®

5 Three other state appeals courts have considered challenges under their own Equal Rights Amendments to
abortion funding restrictions. Two have held that the restrictions violated their state Equal Rights Amendments. See
Doe v. Maher, 515 A.2d 134 (Conn. Super. Ct. 1986) (holdingrestrictionsunconstitutional under statutory scheme that
did not require that services be eligible forfederal matching funds); New Mexico Right to Choose/NARAL v. Johnson,
975 P.2d 841 (N.M. 1998) (holding restrictions unconstitutional where statutory scheme did not require that services be
eligible for federal matching funds). One court hasupheld them. See Fischer v.Dep’t of Pub. Welfare, 502 A.2d 114 (Pa.
1985). None of these cases involved a provision similar to section 32.024(e). Likewise, none of the other published
appellate cases addressing other constitutional challenges to abortion funding restrictions di scuss astatute like section
32.024(e) that expressly limits services to thoseforwhich federal matching funds are available. Dep’t of Health & Soc.
Servs. v. Planned Parenthood of Alaska, Inc., 28 P.3d 904 (Alaska 2001) (holding that denial of funds for medically
necessary abortionsviolates Alaska equal protection guarantee); Simat Corp.v.ArizonaHealth CareCost Containment
System, 56 P.3d 28 (Ariz. 2002) (holding that funding restrictions violate Arizona privileges and immunities clause);
Comm. to Defend Reprod. Rightsv. Myers, 625 P.2d 779 (Cal. 1981) (holding that funding restrictionsviolate California
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In McLean, the plurdity concluded that the statute denied equa trestment “because of sex”
because the Satute, by itsterms, treated mendifferently fromwomen based solely on gender, but did not
discuss how courts should decide the issue whenthe cdlassificationis not so overtly gender based and arises
a least in part from a faddly neutra lav. While the plurdity “decling[d] to give the Equa Rights
Amendment an interpretation identicd to that given state and federd due process and equal protection
guarantees,” McLean, 725 S.W.2d at 697, we find hdpful guidance on this particular issue in federd
authorities.

Under federa law, unless an action challenged on equal protection grounds explicitly creates a
suspect dassfication, alitigant must establish that the action gems froma discriminatory purpose in order
to subject the action to drict scrutiny. See Hunt v. Cromartie, 526 U.S. 541, 546 (1999). When a
federal equal protection chdlenge rests upondisparateimpact, rather thanexplicit dassfication, the federa
courts apply the analytica framework the United States Supreme Court first described in Village of
Arlington Heights v. Metropolitan Housing Development Corporation, 429 U.S. 252 (1977). See

Reno v. Bossier Parish Sch. Bd., 520 U.S. 471, 488 (1997) (noting that Arlington Heights“ set forth a

privacy and due process guarantees); Renee B. v. Florida Agency for Health Care Admin., 790 So.2d 1036 (Fla. 2001)
(holding that funding restrictions did not violate Floridaright to privacy); Moev. Sec'y of Admin.& Finance, 417 N.E.2d
387 (Mass. 1981) (holding that funding restrictions violate fundamental right to privacy under Massachusetts
constitution); Doev. Dep't of Soc. Servs., 487 N.W.2d 166 (Mich.1991) (holdingthat funding restrictionsdo not violate
Michigan equal protection clause); Women of the State of Minn.v. Gomez, 542N.W.2d 17 (Minn. 1995) (holding funding
restrictionsviolatefundamental right to privacy under Minnesota constitution); Right to Choosev.Byrne, 450A.2d 925
(N.J. 1982) (holding that funding restrictions violate New Jersey equal protection provision); Rosie J. v. N.C. Dep’t of
Human Res., 491 SE.2d 535 (N.C. 1997) (holding restrictions do not affect suspect class or impinge upon fundamental
right); Planned Parenthood Ass'n v. Dep’t of Human Res. ofthe State of Or., 663 P.2d 1247 (Or. App. Ct. 1983) (holding
that rule restricting funding violates Oregon privileges and immunities clause), aff'd on other grounds, 687 P.2d 785 (Or.
1984) (ruling on statutory grounds); Women’s Health Ctr. v. Panepinto, 446 S.E.2d 658 (W. Va. 1993) (holding funding
restrictions violate express constitutional right to safety).



framework for andyzing ‘whether invidious discriminatory purpose was a motivating factor’ in a
government body’ s decison-making” that federa courts employ under both the Equal Protection Clause
and section 5 of the Voting Rights Act of 1965). We recognize that the funding restrictions in this case
impact only women, and for that reason, thisisnot drictly adisparateimpact case. But wefind the andyss
provided in those cases hepful in determining whether TMAP discriminates because of sex.

InArlington Heights the United States Supreme Court considered an equal -protection chdlenge
to a zoning decisionthat resulted inthe excluson of low-income housing designed to serve minorities from
the Village of Arlington Heights. The Court stated that

officdd action will not be hdd unconditutiond solely because it results in a racidly

disproportionate impact. “ Disproportionate impact is not irrelevant, but it is not the sole

touchstone of an invidious racid discrimination.” [Citation omitted]. Proof of racialy
discriminatory intent or purpose is required to show a violation of the Equal Protection

Clause.

429 U.S. at 264-65. According to Arlington Heights, determining whether the requisite discriminatory
purpose exists “demands a sendtive inquiry into such circumstantia and direct evidence of intent as may
beavalable” Arlington Heights 429 U.S. at 266. Disproportionate impact is one piece of evidence.
Id. Other factors the Court identified include the historical background providing the context for the
chdlenged action, the specific sequence of events leading up to it, departures from the norma procedurd
and subgtantive course, and legidative or adminidrative higory. 1d. at 267-68. Our consideration of these
factorsinthe present case leads us to conclude that the TMAP funding restrictions are not based on sex.

As we have noted, the State fundsvirtudly dl medicdly necessary proceduresfor men. Likewise,

except for medicaly necessary abortions, the State funds al medically necessary procedures for women,

10



induding those that are pregnancy-reated. Obvioudy, the denid of funding for medicaly necessary
abortions affects only women, at least directly.® But, as the Pennsylvania Supreme Court noted in

consdering a chdlenge to smilar abortion funding restrictions,

[t]he merefact that only women are affected by [the restriction] does not necessarily mean

that women are being discriminated againgt on the basis of sex. In this world there are

certain immutable facts of life which no amount of legidaion may change. As a

conseguence there are certain laws which necessarily will only affect one sex.
Fischer v. Dep’'t of Pub. Welfare, 502 A.2d 114, 125 (Pa. 1985). That the restriction affects only
women might be evidence to weigh in deciding whether it isintended to discriminate againgt women, but
“‘itisnot the soletouchstone.””  Arlington Heights 429 U.S. at 265 (quoting Washington v. Davis, 426
U.S. 229, 242 (1972)). And other factors identified in Arlington Heights indicate that the differentid
trestment in this caseis not “ because of sex.”

Firg, the history of TMAP revedsthat the Texas Legidaure intended to create a program that
conformed to the federa program’s contours. The now-recodified Medical Assistance Act of 1967

provided:

Itistheintent of the Legidature to make Satutory provision which will enable the State of
Texas to provide Medicad Assstance on behdf of needy individuds of this state and to

6 0f course, denying funding formedically necessary abortions potentially affects fathers in anumber of ways.
If the pregnancy is carried to term, the father will be responsible for supporting the child; if an abortion is privately
funded, he may be required to contribute to the cost. And acouple’srelationship and family life may be significantly
affected if the woman suffers adverse health consequences as aresult of the pregnancy. But these potential collateral
effects are not the focus of our inquiry.
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enable the state to obtain all benefits provided by the Federal Social Security Act as

it now reads or as it may hereafter be amended, or by any other Federal Act now in

effect or which may heresfter be enacted within the limits of funds available for such

PUrpOSES. . . .

Medical Assstance Act of 1967, 60thLeg., R.S., ch. 151, 82, 1967 Tex. Gen. Laws 310, 310 (emphasis
added). Consgtent with that purpose, the Act further provided that “ no medica services may beincluded
for which Federd matching funds are not available” 1d., 8 5, 1967 Tex. Gen. Laws 312. Furthermore,
our condtitution has long reflected a strong interest in maximizing federal matching funds for medical
assgtance to the needy. See Tex. Consrt. art. Ill, 8 51-a(c) (authorizing the Legidature to dter
condtitutiond limitson spending for medica carefor theindigent “in order that . . . federa matching money
will be available’).

Section 5 of the Act is how codified as section 32.024(e) of the Human Resources Code, which
expresdy prohibits the Department from authorizing any services “unless federal matching funds are
available” Tex.Hum.Res.Cope832.024(e). Thisprovisonwasplainly not directed at abortion funding,
asabortion wasillegd in Texas a thetime it was enacted. SeeAct of Feb. 9, 1854, 5th Leg., R.S,, ch.
49, 81,1854 Tex. Gen. Laws 1502, superseded by TEx. GEN. STAT. DIGEST, ch. 7, arts. 531-36, at 524
(Oldham & White 1859). Therecord containsno evidencethat the State has ever deviated from adhering
to the matching-fundsrequirement inadminiseringitsMedicaid program. Furthermore, itisundisputed that
Texas hascons stently funded abortions through TMAP to the extent that federal matching funds have been

avalable. Fromthe time that the Supreme Court struck down Texas s abortion law in Roe v. Wade, 410

U.S. 113 (1973), until Congress passed the Hyde Amendment, TMAP funded al medicaly necessary
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abortions. The historica background of the State's creation and adminidration of TMAP supports the
conclusion that the funding restrictions do not discriminate “ because of” sex.

Finally, we consder the Hyde Amendment’ s terms and effect. The State contends that we need
look no further than the United States Supreme Court’s decison in Harris v. McRae, 448 U.S. 297
(1980). There, the plaintiffs contended that the Hyde Amendment impinged upon their fundamentd right
to privacy under the United States Condtitution by hindering indigent women'’ sability to obtain abortions.
They dso damed that the Hyde Amendment violated the equa protection component of the Fifth
Amendment’s Due Process Clause by redtricting abortion funding while paying the costs associated with
childbirth. The Court rgjected both arguments. In assessing the plaintiffs privacy chalenge, the Court
differentiated between laws that place “ obstacles in the path of awoman's exercise of her freedom,” and
the government’ sobligationto remove obstacles such as poverty that it did not create, concluding that “it
amply does not follow that awoman's freedom of choice carries with it a condtitutiona entitlement tothe
financid resourcesto avall hersdf of the full range of protected choices” Id. at 314-16. The Court also
determined that the Hyde Amendment classification is based onfinancid need, and “[a]n indigent woman
desiring an abortion does not come within the limited category of disadvantaged classes so recognized by
our cases” |d. at 323 (quoting Maher v. Roe, 432 U.S. 464, 470-71 (1977)). Applying rational-basis
review, the Court determined that the Hyde Amendment restrictions were rationdly related to the
government’ s interest in protecting potentid life and encouraging childbirth. 1d. at 324-25.

While we find Harris v. McRae indructive, it does not control our decision for at least three

reasons. Firg, the Texas Equd Rights Amendment, under which plaintiffs bring their chdlenge, has no
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federd condtitutiona counterpart. Our Equa Rights Amendment was passed many years after the equd
protection and due process clauses of both the United States and Texas Condtitutions, and it expressy
prohibitsgender discrimination. Rules of condtitutiond interpretation dictate that al clauses must be given
effect. McLean, 725 SW.2d at 697-98 (citing Hanson v. Jordan, 198 SW.2d 262 (1946)). Unless
the Equa Rights Amendment grants additiona protection againgt gender-based dassfications than had
been found in the federd and State condtitutions at the time it was passed, the amendment was futile. 1d.
at 697; see also Richards v. League of United Latin Am. Citizens, 868 SW.2d 306, 311 n.3 (Tex.
1993). Aswehavenoted, theamendment’ slegidative history indicatesthat it wasintended to enlarge upon
the federa equal protectionguarantees. TExASLEGISLATIVE COUNCIL, 14 PROPOSED CONSTITUTIONAL
AMENDMENTSANALYZED FORELECTION—-NOVEMBER 7, 1972, a 24 (1972). 1t doess0 by devating sex
to a suspect class and subjecting sex-based classfications to heightened dtrict-scrutiny review.  See
McLean, 725 SW.2d at 698.

Second, while the Supreme Court in Harris v. McRae determined that the Hyde Amendment
cdassfied based on financid need, it did not specificaly consider whether the Hyde Amendment
discriminated on the basis of sex. Instead, the equal-protection chalenge the Court considered was like
the oneit addressed in Maher v. Roe, where the Court considered “whether the Congtitution requires a
participating State to pay for nontherapeutic abortions when it paysfor childbirth.” Maher, 432 U.S. at
466. In both decisons, the Court concluded that the plaintiffs indigency did not place them in a suspect
class. Harrisv. McRae, 448 U.S. a 323 (“[T]he principd impact of the Hyde Amendment fdls on the

indigent. But that fact doesnot itself render the funding restriction congtitutiondly invalid, for this Court has

14



held repeatedly that poverty, sanding alone, is not asuspect classfication.”); Maher, 432 U.S. at 470-71
(“An indigent woman desiring an abortion does not come within the limited category of disadvantaged
classes so recognized by our cases. Nor doesthefact that theimpact of the regulation fallsupon thosewho
cannot pay lead to adifferent concluson.”). While both decisions concluded that the Hyde Amendment
did not violate federd equa protection guarantees, neither expresdy considered a gender discrimination
dam.

We note that the United States Supreme Court has suggested that Harris v. McRae established
that “the disfavoring of abortion . . . isnot ipso facto sex discrimination.” Bray v. Alexandria Women's
Health Clinic, 506 U.S. 263, 273 (1993). Thisconclusion isbased on the fact that the Court gpplied a
rationa-basis test to the dleged discriminationinHarrisv. McRae, rather thanthe heightened scrutiny that
sex-based dassfications have invoked inother gender discriminationcases. 1d. But given the andyssthe
Court employed in Harris v. McRae and the lack of any discussion of gender discrimination, we fed
compdled to perform our own andyss.

Findly, the Court in Harris v. McRae considered only the Hyde Amendment, while the TMAP
funding scheme we consder involves the interplay between the amendment and section 32.024(e). For
these reasons, we must conduct our own analysis to determine whether the TMAP funding scheme, asa
whole, discriminatesbecause of sex. In doing so, we note that the Texas Equa Rights Amendment affords
grester protectionthrough strict-scrutiny review once gender-based discriminationisfound, but it does not
affect theinitid determination of whether the dassfication isimpermissbly sex based.

Fantiffs dam that Texas' s abortion funding restriction should be considered suspect because
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“gates have higtoricdly used women' schildbearing capacity asa basis for denying women equdity.” We
don't question that women's ability to become pregnant has historically been “a the root of the
discriminatory practiceswhichkeep women in low-paying and dead-end jobs.” H.R. Rep. No. 95-948,
a 3 (1978), reprinted in 1978 U.S.C.C.A.N. 4749, 4751. Clealy, the Equa Rights Amendment is
directed at just such purposeful gender-based discrimination. But we do not believe the discouragement
of abortion through funding restrictions can, by itself, be consdered purposeful discrimination against
women asaclass. As the United States Supreme Court said in Bray v. Alexandria Women' s Health
Clinic:
[O]pposition to voluntary abortion cannot possbly be considered such an irrationa
surrogate for opposition to (or paterndism towards) women. Whatever one thinks of
abortion, it cannot be denied that there are commonand respectabl e reasons for opposing
it, other than hatred of, or condescension toward (or indeed any view at dl concerning),
women asaclass. . ..
506 U.S. a 270. The biological truism that abortions can only be performed on women does not
necessarily meanthat governmental actionrestricting abortion funding discriminatesonthe basis of gender.

As we have said, that might be trueif the State refused to fund medicdly necessary pregnancy-related

sarvices. But, other thanabortion, the TMAP does fund al medically necessary pregnancy-related care.

The State contendsthat, evenif weignore section 32.024(e)’ sfacia neutrdity and look only at the
Hyde Amendment’ s abortion funding restrictions, those redtrictions implement a legitimate governmental
purposeto favor childbirthover abortion. Weagree. Whilethefederd congtitution preventsthe Statefrom

placing undue burdens upon awoman’ s freedom to terminate a pregnancy, the State retains the authority
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to “make a vaue judgment favoring childbirth over abortion, and to implement that judgment by the
dlocation of public funds.” Maher, 432 U.S. a 474. In the absence of any other evidence of
discriminatory intent, we beieve that the Hyde Amendment was intended to implement such a vdue
judgment.

We acknowledge that the adverse consequences of TMAP s abortion funding restrictions upon
women could give rise to an inference of discriminatory purpose. But “an inference is aworking tool, not
asynonymfor proof.” Feeney, 442 U.S. a 279 n.25. “When .. . theimpact isessentidly anunavoideble
consequence of alegidative policy that hasinitsdf dways been deemed to be legitimate, and when. . . the
satutory history and dl of the avalladle evidence affirmatively demonstrate the opposite, the inference
amply fals to ripen into proof.” Id. Whatever one might think of the legidative policy choice that the
TMAP funding scheme embodies, plaintiffs have amply falled to demondrate thet it reflectsa purpose to
discriminate because of sex.

B. Rational-Basis Review

Because the TMAP funding scheme does not discriminate “because of” sex, we judge the
classficationby the more deferentid rationd-basis standard of review. Sullivanv. Univ. Interscholastic
League, 616 SW.2d 170, 172 (Tex. 1981). Under this standard, a party asserting that a classfication
is uncondtitutional must demonstrate that the action is not rationdly related to alegitimate governmentd
purpose. Richardsv. League of United Latin Am. Citizens, 868 S.W.2d at 310-11 (ating Spring
Branch Indep. Sch. Digt. v. Stamos, 695 S.W.2d 556, 559 (Tex. 1985)). Thisrequirement is founded

onthe principle that legiddive actionis presumed to be condtitutiond. Whitworthv. Bynum, 699 SW.2d
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194, 197 (Tex. 1985) (dting Texas Pub. Bldg. Auth. v. Mattox, 686 SW.2d 924 (Tex. 1985); Sax v.
Votteler, 648 SW.2d 661 (Tex. 1983)).

Fantiffs argue that the funding restrictions cannot survive even this deferentid leve of review
becausetheyare not rationdly related to TMAP sexpress purpose to provide medica ass stanceto needy
individuals and alow the State to obtain al benefits provided by the federa act. We agree that the
restrictions do not necessarily advance either of thosegoas. Denying medical assstance does not further
the provison of medical services, and the State’ s ability to collect matching funds for services other than
abortions would not be affected if the State el ected to fund medicaly necessary abortions with unmatched
Statefunds. But, as we have noted, TMAP was expressy designed from its inception to fund only those
sarvices for which federad reimbursement is available, and an additiond legitimate purpose underlies the
Hyde Amendment — encouraging childbirth and protecting potentid life. The redtriction clearly serves
those purposes, and it isnot for usto second-guessthe Legidature spolicychoices. SeeMaher, 432 U.S.
at 479 (dating that “[i]ndeed, when an issue involves policy choices as senstive as those implicated by
public funding of . . . abortions, the appropriate forum for ther resolution in a democracy is the
legidaure.”). Becausethe TMAPfunding schemeisrationdly related to legitimate governmenta purposes,
it does not violate the Equa Rights Amendment.

1
Right to Privacy
We have recognized that the Texas Congtitution protects personal privacy from unreasonable

governmental intrusons and unwarrantedinterferencewithpersonal autonomy. Cityof Shermanv. Henry,
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928 S.W.2d 464, 468 (Tex. 1996); Tex. SateEmployeesUnionv. Tex. Dep’'t of Mental Health and
Mental Retardation, 746 SW.2d 203, 205 (Tex. 1987). Hantiffsclam that the TMAP abortion funding
redrictions violate thar right to privacy under the Texas Condtitution by interfering with the persona
autonomy of indigent women. By paying medica expensesfor childbirth but not for medicaly necessary
abortions, they argue, the State effectively coerces awoman’s decison whether to terminate or continue
apregnancy.

The United States Supreme Court has anadyzed smilar chalenges under the federal Condtitution
on two occasions. See Harris, 448 U.S. at 312-18; Maher, 432 U.S. at 472-80. In those cases, the
Court recognized a fundamentd difference between governmentd action prohibiting abortion, and the
government’s decision to encourage childbirth as a policy matter. According to the Court, the right of
choice recognized under the federd Condtitution in Roe v. Wade “ d[oes] not trand ateinto a condtitutiond
obligation of [the State] to subsdize abortions. [There is a ‘bagc difference between direct state
interference with a protected activity and state encouragement of an dternative activity consonant with
legidative palicy.”” Harris, 448 U.S. a 315 (quoting Maher, 432 U.S. at 475-76).

While we have never decided whether the Texas Condtitution creates privacy rights coextensve
with those recognized under the United States Condtitution, we find this distinction persuasive. As the
Maher Court observed, “[c|ongtitutiond concerns are greatest when the State attempts to impose its will
by force of law.” Maher, 432 U.S. a 476. To sy that the State cannot affirmatively restrict certain
activities does not mean that the State is not free to employ its resources to encourage activities it deems

tobeinthe public interest. See Maher, 432 U.S. at 479; Renee B. v. Florida Agency for HealthCare
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Admin., 790 So.2d 1036, 1040 (Ha 2001); Doev. Dep't of Soc. Servs., 487 N.W.2d 166, 178 (Mich.
1992); cf. Norwood v. Harrison, 413 U.S. 455, 462 (1973) (“It is one thing to say that a State may not
prohibit the maintenance of private schools and quite another to say that suchschools must, as a matter of
equa protection, receive stateaid.”). We disagree with those courts that have concluded that recognizing
a woman's fundamentd right to choose to terminate a pregnancy imposes a concomitant duty upon the
State to fund that choice. See, e.g., Comm. to Defend Reprod. Rightsv. Myers, 625 P.2d 779, 799
(Cdl. 1981); Doe v. Maher, 515 A.2d 134, 157-62 (Conn. Super. Ct. 1986); Moe v. Sec’y of Admin.
& Fin., 417 N.E.2d 387, 397-404 (Mass. 1981); Women of the State of Minn. v. Gomez, 542
N.W.2d 17, 29-32 (Minn. 1995). AsinMaher v. Roeand Harrisv. McRae, the funding redtrictions here
leave “an indigent woman withat |east the same range of choice in deciding whether to obtain amedicaly
necessary abortionas she would have had if [the State] had chosento subsdize no hedthcarecostsat dl.”
Harris, 448 U.S a 317. We hold that the TMAP funding restrictions do not violate indigent women's
privacy rights under the Texas Congtitution.
AV
Equal Protection Clause

Fndly, plantiffs dam that the TMAP abortion funding restrictions cannot survive rationa-basis
review under Texas Equal ProtectionClause. Tex. ConsT. art. 1, 8 3. They rey ontwo caseswhichthey
damsuggest that we have “ gpplied arationd bas's test more exacting than mere reasonableness,” inwhich
the statutory classificationmust be rationdly related not only to a legitimate Sate interest as required under

federa law, but to the very object or subject of the legidation. See Whitworth v. Bynum, 699 S.W.2d
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194, 197 (Tex. 1985); Statev. Richards, 301 S.W.2d 597, 600-01 (Tex. 1957). Plaintiffs contend that
the abortionfundingredtrictions createa digtinction between hea th-preserving and life-preserving abortions
that iswholly unrelated to TMAP s purpose, which isto protect both life and hedth.

We do not read Whitworth and Richards to establish the more exacting sandard the plantiffs
uggest. To the extent they might suggest such a standard, we have recently clarified that the federa
andyticd approach applies to equa protection chalenges under the Texas Conditution. See Rose v.
Doctors Hosp., 801 SW.2d 841, 846 (Tex. 1990) (dating “Texas cases echo federa standards when
determining whether a Statute violates equal protection.”); Richards v. League of United Latin Am.
Citizens, 868 S.W.2d at 310-11. Moreover, we beieve that plaintiffs overamplify TMAP s underlying
purposes. Aswehavediscussed, the Legidature' sintent from the program’ sinception hasbeento provide
indigent hedthcare only to the extent that federal matching fundsareavailable. Evenunder themore
rigorous standard plantiffs advocate, the TMAP funding restrictions are rationdly related to this underlying
legidative purpose and do not violate the Texas Equa Protection Clause.

\%

We hald that the TM AP abortionfunding restrictions do not violate the Texas Condtitution’ s Equal

Rights Amendment, Equal Protection Clause or right to privacy. Accordingly, we reverse the court of

gopeds judgment and render judgment for the defendants.

Harriet O’ Naill
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