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JusTtice ENocH filed a dissenting opinion, in which JusTice BAKER and JusTICE HANKINSON
joined.

Luttesv. State' decided asamatter of law that Texas shorelines are measured by the mean higher
hightide. Aswadll, the question Luttes answered is decidedly different from the question in this case —
whether asa matter of fact the meanhigher hightide canbe measured. The Court today not only misreads

Luttes, but conflates Luttes' question of law with this case’s question of fact. | respectfully dissent.

1324 S.\w.2d 167 (Tex. 1958).



Clearly aware that, in this case, the tide cannot be measured, the Court, ostensibly relying on
Luttes, equates measuring high tide with measuring daily water levesinthe Laguna. But by doing so, the
Court gtrips Luttes of any legitimate foundation. Luttes did not decide that measuring daly weter levels
in the Lagunais the same thing as measuring daily tide levels, but rather it assumed that those water levels
reflected tide. All parties agree that Luttes requires computing water levels over an 18.6-year period.
What the Court ignores isthat 18.6 yearsis the length of an entiretidal cycle? Thus, Luttes necessarily
requires the water levels being measured to be tidd levels. And here, tide cannot be measured.

The Court triesto bridge this fault line by noting that the Court in Luttes used the word “water”
when it concluded that the mean higher hightidelineinthe Laguna could be determined. And becausethe
Laguna sconditionshereand in Luttes are essentidly the same, the Court accordingly concludesthat mean
higher high tide can be determined inthis case as amatter of law. But the Court’ s bridge crumblesin the
absence of afact the Court assumed in Luttes — that the tide could be measured. All parties in Luttes
assumed that some tidal movement could be measured. Of course, that assumption is no longer viable
because we now have the undisputed fact that, as concluded by the federd government, thetide, at least
in this part of the Laguna Madre, cannot be measured.

To avoid the impossihility of finding the mean higher high tide, the Court dides into asserting that
what Luttes redly meant is that any water level could be measured againg the 18.6-year tidd cyde to

determine the water levels mean. But that is Smply junk science. If oneisnot measuring the tide, then

2|d. at 192 (opinion on rehearing).



extrapolaing whatever water measurement you have over the 18.6-year tidal cycle smply produces a
number. It doesn’'t produce the mean for higher high tide. Regardless, the Court obvioudy sees the
problem because rather than render judgment on any tide ling, it directs that judgment be rendered for the
Foundation on aline surveyed by Matt Claunchand Bill L othrop because that line is somewhere above the
mean higher hightideline. Hardly ajurisprudentiadly sound decison. One would be hard pressed to find
any casein Texas jurigprudence in which the court awarded judgment to a party on what the party was
willing to take absent the party proving it was entitled to take at least something. Furthermore, the
Claunch/Lothrop line does not purport to locate the mean daily higher highwater leve, let done the mean
tide line. Rather, it locates aline one foot above the Nationd Geodetic Vertica Datum of 1929 (Datum
Pane), which is a fixed reference adopted as a tandard geodetic datum for eevations determined by
levding.®

All the partiesto this litigation and even the Court knows that no one can determine the meantide
line and use it to locate the Laguna Madre' s west margin.  And while the Court ignores this scientific
conundrum, inthe end, it obvioudy concludes high water measurements cannot beused. For withnolegd
or evidentiary support, the Court ingtructs the trid court to enter judgment for the Foundation using the
Daum Plane plus one foot line.

But the Court need not ignore the record and gpply atidd formulato non-tidal data to determine

the proper boundary in thiscase. We have two hundred years of history about the west margin of the

3 See CTR. FOR OPERATIONAL PRODS. & SERVS., U.S. DEP'T OF COMMERCE, TIDE AND CURRENT GLOSSARY 17
(1999).



Laguna Madre to guide us. And establishing the boundary using historica evidence is fully supported by
pre-Luttes case law. Moreover, the State produced evidence supporting the jury finding that the State’ s
proposed boundary, which was based on physica evidence and historica documents, marks the west
margin with reasonable accuracy. Accordingly, | would affirmthe court of appedls judgment in favor of
the State.

I. THE PROBLEM WITH LUTTES

The problem with indsting Luttes, irrespective of the facts, controls this case is that the Court
forces a round peg into asquare hole. Luttes gppliesthe civil law. And the avil law locates seashores
usng meanhigher high tide. The Court assumes, when it concludes that L uttes permits merdly highwater
to be measured and not high tide, that a mean can be caculated. But the formulawe have for calculating
this meanrequiresusng the 18.6-year tida cycle. Thus, it isthetide that must be measured and not Smply
water levels.

As Luttes established, when grantors of avil-law littord tracts used the word “shore,” they
intended that it be the arearegularly covered and uncovered by the sea over along period of time, that the
upper level of the shore be the shoreline, and that the shoreline be located at the line of mean higher high
tide* In sdecting mean higher high tide as the shoreline measurement, the Luttes Court explained that
“‘tide’ meansthe regular and predictable perpendicular dally rise (or rises) and fdl (or fdls) of the waters

asareault of astronomica forces, to wit, the gravitationd pull of the sun and moon (mostly the latter) upon

4 See Luttes, 324 S.W.2d at 191-92.



the earth.”® That the Court inLuttesintended the tide be measured is clear from the Court’ s specification
that daily tide gauge measurements must be correlated to an 18.6-year tidd epoch, in which dl the
astronomic forcesin thetidal cycle gppear.® Thisintent is aso dear from the Court’s definition of “tide,”
quoted above, which focuses on the predictable rise and fdl of the waters based on astronomic factors.
And it is clear from the Court’s reliance on the United States Supreme Court’s reasoning in Borax
Consolidated v. Los Angeles.” In Borax, the Supreme Court expresdy approved the methodology of
the U.S. Coast and Geodetic Survey (a precursor to today’s National Oceanic and Atmospheric
Adminitration, or NOAA) for caculating mean high tide®

Although acknowledging that water levels in the Laguna Madre are adso strongly affected by
nonastronomica forces such as wind and wegther, the Court in Luttes clearly assumed that the tide could
dtill be measured.® In fact, the Court went so far asto assume that advancementsin science would make
measuring the tide even easier.’® But science didn't get to the answer the Court expected. Since Luttes
was decided, NOAA has concluded that the tide cannot be measured in areas of the Laguna Madre,

including dong its disouted west margin. And the Foundationoffered no evidence otherwise. Rather, the

5d. at 173.
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7296 U.S. 10 (1935).

8 1d. at 26.

° Luttes, 324 SW.2d at 192.

014,



only evidence is a report from NOAA, published in 1995, which andyzes the Laguna Madre's tide
characteristics and concludes that the mean tide cannot be accurately calculated adong the disputed
property.** Accordingto NOAA, other forces acting onthewater inthe Laguna, primarily meteorologica,
mask the agronomic tide. This, accordingto NOAA, makesitimpossibleto determinewhether water level
measurementsaretruly tidd. That’ sbecause, asNOAA explains, it cannot tabulatetidelevelsconsstently
because water levels derived from meteorological forces are not predictably repested.

The dgnificance of this conclusion is that, in order to correlate daily water measurements to the
18.6-year tida cycle to produce the mean water level, those measurements must be compared to along-
term control station, where atide gauge has been in continuous operation for afull 18.6-year tidal cycle.
NOAA cautions that this comparison cannot be done properly if the measurements taken from the short-
term gauge are not tidal ones because those measurements will not be similar to the measurements from
the long-termgauge. NOAA hastherefore classified parts of the Laguna, particularly in the disputed ares,
as nontiddl.*?

The Court dismisses this undisputed evidence by concluding that determining the mean daily high
water leve is not dependent on NOAA or its palicies, which post-date the land grants by more than a

century. But the Court’s argument obfuscatestheissue. NOAA smply and irrefutably statesthe fact that

1 See STEPHEN K. GILL, JAMES R. HUBBARD & GARY DINGLE, U.S. DEP’'T OF COMMERCE, TIDAL CHARACTERISTICS
AND DATUMS OF LAGUNA M ADRE, TEXAS 30, 49 (1995).

21d. at 53.



the tide dong the disputed boundary cannot be measured. Andtideisprecisdy what Luttes statesthe avil
law requires to be measured for determining shordlines.

The Court gpparently buys the Foundation’s argument that NOAA’ s conclusion that the Laguna
Madreinthe disputed areais nontidal isirrdevant because under Luttes it is Smply the daily highest water
leve that isto be averaged, regardless of the cause, and not the daily highest tide. Pointing out that Luttes
recognized that the water in the Laguna is strongly influenced by nontidal forces, the Foundation concludes
that any tide gauge measurements will do. But this argument robs Luttes of its scientific underpinnings.
Because L uttes required thewater measurementsto ultimately reflect the 18.6-year astronomic tida cycle,
the underlying measurements themsalves must necessarily reflect astronomic tidd highs. Otherwise, the
18.6-year time frame is meaningless. Put another way, if it is not the tide that one is measuring, then
factoring that measurement over the 18.6-year tida cycle cannot produce the mean of the higher high tide.

Cavdierly, the Court concludesthat the jury’ sfalureto find that the meanhigher hightide linecould
be determined is “ superfluous,” because the property’ s boundary canbe located as a métter of law at the
Claunch/Lothrop line, which in fact was the only line the Foundation sponsored at trid. But the
Claunch/Lothrop lineis smply aline one foot above the Datum Plane. A line one foot above the Datum
Fane indigoutably does not accurately represent the mean higher high tide line. Despite the Court’s
indstence that Luttes controls the outcome of this case, it too mug have concluded that the disputed
property’ s boundary could not be determined using the civil law’s mean higher high tide line or even the

mean of some other water line, for the Court does not actualy use either line to locate the boundary.



The Court attempts to divert atention from its gagp-filled reasoning by pointing out that the
Foundation’ stideexpert, Dr. FHick, eva uated highwater measurements at variouslocations throughout the
Laguna. But Dr. Hick’s evauations were not the basis of the Claunch/Lothrop line, which had aready
been surveyed. And the Claunch/Lothrop line was not based on the mean of the higher high tide. It is
tdling that the Foundationdid not rely on Dr. Flick or anyone else to prove the actua location of the mean
tide line, relying only on the Claunchv/Lothrop line.

Undaunted by thisfalure in proof, the Court concludes that the Claunch/Lothrop line must mark
the Laguna s west margin aong the disputed property because the State has conceded that thet line is at
or above mean dally high water levels. Even if the State made that concession, that fact does not establish
the missng proof — that the Foundation’s suggested boundary line is the mean higher high tide line.
Everyone, including the Foundation, knowsiit is not.

To be sure, the Foundation mantains that, despitegeophysicd redity and assuming Luttes doesn't
requiretide to be the boundary’ s measure, the line of mean higher high water can be cdculated here, and
the Claunch/Lothrop line is a or aove that line. The Foundation notes that Dr. Hick tetified that he
cdculated mean higher high water for the disputed area. But Flick admitted that he did not use NOAA’s
methodology in performing his cdculaion, and that infact he used a methodol ogy he himsdf had never used
before. Essentidly, Dr. FHick used non-tidal measurements, factored them over the 18.6-year tidal cycle,
and declared he had found the mean. He may have found anumber, but it clearly was not the mean of any

water level contemplated by the Court in Luttes.



Accordingto the avil law and Luttes, the boundaries of Texas seashore propertiesare at the mean
of the higher hightide. Luttesdoesnot permit using aline a the Datum Plane plus one foot, because that
isnot what the dvil law requires. AndLuttes certainly doesn'’t require establishing aboundary at alinethat
can't be found. True, as the Court says, the jury found that the Claunch/Lothrop lineis a or aove the
mean higher hightide line of the Laguna M adre (although | don’t know how, asthereis no evidence of this
line). But how doesthat help the Foundation? All the Foundation proved isthat its boundary line was not
measured by the mean of the higher high tide required by the civil law and Luttes. Thereisnobasisinlaw
or in fact for the Court’ s decision to locate the property’ s boundary at the Claunch/Lothrop line.

The Court erroneoudy suggests that | would accept the Foundation’ s“pogtion” but for NOAA's
conclusion that tide in the disputed area of the Laguna Madre cannot be measured.®* That suggestion
results from the Court being confused by its own reasoning. The Foundation’s*pogtion” isthat any high
water level can be measured to produce a high water level mean, which according to the Foundation, is
al that Luttes requires. That's the pogtion the Court buys. | don't. The civil law requires the shoreline
to be measured by the mean higher high tide, not just any water level. Luttes doesn’t hold otherwise.

Further, as|’ve said, answering the question of law, whether Texas shordinesare measured by the
mean higher hightide, does not answer the question of fact, whether the mean higher high tide in this case
canbe measured. Itisnot just the Foundation’s* pogtion” that fails, but its proof aswell. That falure, the

Court ignores. | don't. The Claunch/Lothrop line, which is the only boundary line the Foundation
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proffered and which the Court today imposes, reflects no mean of any water leve at dl. So much for
Luttes controlling this case. Furthermore, thereisareason the Foundation offered no evidence of themean
higher high tideline. It can’t be found. Quite smply, as NOAA'’sreport concludes, no one can measure
thetide in this area of the Laguna.

| suspect the reason the Court refuses to confront the scientific problem presented in this caseis
because the Court concludes that Luttes has to apply. Luttes dedt with property aong the west margin
of the lower Laguna Madre, and the Court has fixated on the notion that because some of the
characterigtics of the surrounding property in this case are amilar to the characteristics of the surrounding
property involved in Luttes, the result in this case must be identical. The Court isjust wrong.

The difference between Luttes and this caseis that we now know based on NOAA’swork that
the water movement in this area of the Lagunais non-tidal. Thus, we dso know that the known formula
for determining the meanof higher hightide, whichrequiresfactoring the measurementsover the 18.6-year
tida cycle, cannot be gpplied. Asaresult, we cannot determine thiswater level’s mean.

Therefore, despite the Court’ s ingstence to the contrary, Luttes and the civil-law rule it identifies Smply
cannot control the reult in thiscase. In the end, the Court agrees with me, for it locates the property’s
boundary at the Datum Plane plus one foot line, not the mean water leve it claims can be caculated.
[I. LOCATING THE WEST MARGIN OF THE LAGUNA MADRE
If there is no mean higher hightideline to determine the boundary of acivil-law grant, thenhow do

we resolve this boundary dispute? We return to firg principles. The appropriate method for locating a
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boundary isalegd questionfor the court.** And in locating aboundary, the overriding god isto follow the
grantor’s intent.”  Further, civil-law cases decided before Luttes considered historical evidence
substantidly contemporaneous with the grants in determining a specific boundary line on the ground.
Indeed, in Cavazos v. Trevino, the Court recognized the importance of such evidence:

Thepractica interpretationwhichpartiesinterested have by tharr conduct givento awritten

ingdrument, in cases of an ancient grant of alarge body of land, asked for and granted by

generd description, is dways admitted as among the very best tests of the intentionof the

ingrument.

In construing such a grant, the circumstances attendant, at the time it was made, are

competent evidence for the purpose of placing the court in the same Stuation, and giving

it the same advantages for construing the papers, which were possessed by the actors

themsalves 6
Accordingly, historica evidence is gppropriate to determine the west margin of the Laguna Madrein this
civil-law grant because the civil-law rule for determining seashores cannot be used.

Here, the State’ sexpert, Darrdl Shine, correctly examined the historicd evidenceto determine the
location of the west margin of the Laguna M adre that the origind grantorsintended. Further, thejury found
that the Shine line marks the margin with reasonable accuracy. And there is evidence supporting that
finding.

Not only was it undisputed, but experts for both sides testified that based on the origina surveys

and maps and photographs of the area from the time of the grants to the present, the area’ s physical

14 See Brainard v. State, 12 SW.3d 6, 14 (Tex. 1999).
5 Wheeler v. Stanolind Oil & Gas Co., 252 S.W.2d 149, 152 (Tex. 1952).
16 35 Tex. 133, 163 (1872) (citing Cavazosv. Trevino, 73 U.S. 773, 784-85 (1867)).
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characterigtics have not materidly changed sincethe time of the grants — two hundred years. Aswel, the
historica evidence shows that the grantors intended the biuff or vegetationlineto mark the west margin of
the Laguna Madre, making it the eastern boundary of the two grants a issue — the Big Baretta and the
Little Baretta. And the Shinelineis based largdy on this higtoricd evidence.

Shine reviewed the origind grants, prior surveys, an early patent for portions of the disputed
property, historical photographs, prior court cases, and information from NOAA. He overlaid prior
surveys on agria photographs of the disputed area and observed that the shoreline had not changed
noticeably snce the date of the earliest surveys, despite the congtruction of the Intracoastal Waterway in
the 1940s.

Furthermore, in 1882, J.J. Cocke surveyed 186 sections of the Big Barretato endble the State to
locate railroad company certificatesin thearea. The survey did not includethe disputed area as a part of
the proposed railroad sections, but instead treated it as a part of the bed of the LagunaMadre. 1n 1902,
the State sued some of the Foundation’ s predecessors-in-interest, claming the area as unpatented State
land. Although the origind grant had been logt, the court held that the defendants proved that the grant was
issued, and its judgment identified the eastern boundary of the grant as the Laguna Madre' s west margin.
The court ordered asurvey of the areato establish the boundary for issuance of apatent. That judgment

was dfirmed in State v. Spohn.*” After the Spohn judgment, F.M. Maddox surveyed the Big Barreta

1783 S\W. 1135, 1135 (Tex. Civ. App. — 1904, writ ref’d).
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grant, and a patent wasissued onthe Maddox fidd notesin 1907. Maddox’ s survey generaly conformed
to the Cocke survey. Both surveysconfirm that the Big Barretagrant did not includethe disputed property.

Alsoinevidencewerethe origind grants and surveys of the Little Barreta. The Little Barretawas
origindly surveyed by Domingo de laFuentein 1834. In 1879, Cocke made a confirmation survey of the
Litle Barreta grant.  The meander lines of the Cocke survey conform closely to de la Fuente's
diagrammeatic sketch.

Physical evidence onthe ground a so supportsthe Shineline. George Cole, an expert in surveying
water boundaries, testified for the State. He explained that, to find awater boundary whentidal data are
not available, asurveyor would find the locationof the ordinary high water mark. The ordinary high weater
mark is aphysicd feature impressed on the ground by standing water, due to changes in vegetation or in
the soil itsdf. Cole tedtified that Shine' s line basicdly followswhat Cole would consider to be the ordinary
high water mark in the disputed area.

Inrgectingthe Shine line, the Court avoidsthe weight of history by dismissvely asserting that Shine
amply followed previous surveyors meander lines, and noting that meander linesinand of themsdlvesare
not the boundary. True dso, asthe Court maintains, the origind surveys of civil-law land grants were not
done to establish a boundary but to ensure adequate grazing land. And, the Court clams that Luttes
rgjected use of a bluff or vegetation line as a boundary.

But none of these arguments justifies the Court ignoring history, nor do they provide authority to

regject the jury’s finding that the Shine line reasonably accurately locates the west margin of the Laguna
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Madre. The Court’s arguments make sense only if one blindly accepts that Luttes controls irrespective
of whether the civil law’s mean higher high tide can be measured.

In the typical case, meander lines are not themsalves a boundary line® But the meander lines of
earlier surveys are historica evidence of wherethe surveyorsunderstood the LagunaMadre’ swest margin
to be. And Shin€'s line is congstent with the evidence of where every surveyor before Claunch and
Lothrop placed the west margin.

Moreover, anauthority no less than the United States Supreme Court has permitted meander lines
to establish awater boundary in a case in which the physicdl characterigtics of the area in question made
it impossible to use other methods. 1n a series of decisons involving a dispute between the United States
and Utah about the boundary of the Great SdAt Lake, the Court was caled upon to determine the origina
boundary of the L ake when Utahwas admitted to the Unionin 1896.%° A meander line had been surveyed
around the Lake in segments beginning in 1855 and findly condluding in 19662 The customary method
for locating the L ake' s boundary would have beento | ocate the ordinary highwater mark, whichistypicaly
indicated by aline of vegetation or erosion.?* Because of the unique physical characteristics of the Lake,

no such line could be found, in the past or the present.?? Moreover, a variety of factors combined to

18 see, e.g., Stover v. Gilbert, 247 S\W. 841, 842 (Tex. 1923).
19 see Utah v. United States, 427 U.S. 461 (1976).

2 Report of Special Master in Utah v. United States, reprinted in 1976 UTAH L. REV. 245, 265, adopted in 427
U.S. 461 (1976).

211976 UTAH L. REV. at 255.
21d. at 255-56.
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produce fluctuations in the Lake swater level, causing water to flood and recede from large surrounding
areas of flas?

The Special Master gppointed by the Supreme Court concluded that “the meander lineis believed
to be the most reasonable answer” to the boundary question.?* The Specia Master also concluded that
historical data was significant in fixing the boundary.?® The Supreme Court adopted the Special Master’s
report and issued his recommended decree.?®

Regarding civil-law grants, this Court has never absolutely rejected origind civil-law grant surveys
as some evidence of the grantor’ sintent. Interestingly, asthe Court discusses, courts have observed that
it was not unusud for origind surveysto contain excess land and to be done for the purpose of assessing
payment due from the grantee.?” But ignored by the Court in this case, is that the evidence indicates the
opposite, that here the disputed area was intended to not be part of the grants. Moreover, subsequent
surveys and maps located the west margin of the Laguna Madre in subgtantidly the same place.

Overdating L uttes, the Court suggests L uttes declared that abluff line can never provide evidence
of aboundary. But that isnot true. Luttes conduded only thet the bluff line inthat case could not be the

mean higher high tide line, where it was clear that the bluff line had been the origind shoreline and the

2 |d. at 253.

21d. at 295.

% |d. at 301-02.

% Utah, 427 U.S. at 461.

2 See, e.g., Stover, 247 SW. at 842; Corrigan v. State, 94 S.W. 95, 98 (Tex. Civ. App.), writ ref'd, 94 SW. 101
(Tex. 1906).
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evidence showed that the water had since receded.?® In fact, consistent with the notion that a vegetation
or bluff line could be relevant, the Court in Luttes anticipated that the shordine would have obvious
physical characteritics on the ground.?®

Hndly, the Court suggests that accepting the Shineline as the boundary in this case will create
confuson dong the entire Texas coadtline. | disagree. | recognize that the Luttes’ declaration about the
civil law was designed to provide the benefits of certainty and stability for civil-law shordine boundaries.
But the civil law, as amatter of law, requires the mean higher high tide line to be used. In this case, that
line cannot be found as a matter of fact. Furthermore, | find the Court’ sargument about predictability of
shordines ironic. Not until this Court’s decison today does the Foundation even have an argument that
itsproperty’ sboundary is a some locationdifferent thanwhere the historicd evidence showsittobe. And
today, without so much as a blush, the Court chooses the Foundation’ s boundary, the proof of which
shows that it was found by determining neither the mean of the higher high tide nor any other weter.

[1l. CLAIM AND ISSUE PRECLUSION/ATTORNEYS FEES

Because | would dispose of the case in the State€' s favor on other grounds, | would not reach the

State’ s argument that the Foundation’s dams are barred by either claim or issue preclusion. Further, |

agree withthe court of appeals holding denying the State’ sand the Foundation’ sdamsfor attorneys fees.

2 uttes, 324 S.W.2d at 192 (opinion on rehearing).
2 |d. at 180.
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V. CONCLUS ON

Theavil law identified by Luttes requires that Texas property shordines be located at the mean
higher hightideline. Luttes cannot control the result inthis boundary dispute becausethe LagunaMadre' s
west margin cannot be located using the mean of the higher high tide. Tha's because the only avalable
water measurementsare non-tida. Moreover, the Foundation not only failed to carry its burden to prove
to the jury, but it produced no evidence that the Claunch/Lothrop line marks the Laguna Madre’' s west
margin even under its own theory about Luttes.

Because the mean of the higher high tide cannot be determined, and because the west margin has
not changed since the origind grants, | would hold that the west margin may be located by historical
evidence subgtantialy contemporaneous withthe grants. Further, the State produced evidencethat itsline
—the Shineline —is condgstent with the hitorical evidence subgstantialy contemporaneous with the grants
and withphysicd evidence of the high water mark in the disputed area. Consequently, | would hold there
issome evidence supporting the jury’ sfinding that the Shine line “ marks with reasonable accuracy the line
betweenthe fast land and the shore of the Laguna Madre” Thus, | would affirm the judgment of the court
of appedls. Because the Court does not, | must dissent.

Opinion ddivered: August 29, 2002

Craig T. Enoch
Judtice
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