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After issuing an opinion in this case on December 21, 2000, we granted petitioners motion for
rehearing® and entertained ora argument a second time We now withdraw our earlier opinion and
judgment and issue the following as the opinion of the Court.

The State and a private landowner digpute the location of the shoreline boundary of two early
nineteenth century land grants, one by Spain and the other by Mexico. InLuttesv. State,* we determined
that the law of those two sovereigns governing such grants was that a shoreline is to be found where the
mean daily higher high water levdl — that is, the average of dally highest water levels — reaches the
mainland. Now we are asked to decide whether and how the cvil law determined in Luttes appliesto the
present shoreline boundary dispute. The lower courts agreed with the State that the shordline should be
located without referenceto meandaily highwater levesbecause of the problems inmeasuring those levels
in the LagunaMadre near the land at issue and instead placed roughly asfar inland as water ever reaches
in ordinary storms, based on the historica record.®> We disagree and hold instead that the civil law as
determined in Luttes applies here and requires that the shordine boundary in this case, like dl others

governed by civil law, be set at measured mean daly higher high water levels. We therefore reverse the
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%1d. at 456.

4324 S\W.2d 167 (Tex. 1958).
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judgment of the court of appeds and remand the case to the trid court for rendition of judgment in
accordance with this opinion.
I

The John G. and Marie Stella Kenedy Memorial Foundation and the Corpus Christi Diocese of
the Roman Catholic Church (collectively, “the Foundation”) jointly own property which, asshown by the
appended maps, comprises two tracts lying just west of Padre Idand roughly hafway between Corpus
Chrigtiand Port Isabel. Onetract, called LaBarretaor the®Big Barreta’, wasoriginaly conveyed by King
Charles1V of Spainin1804 and 1809 to Lieutenant Jose Francisco Balli (who, asanhistoricd aside, was
anephew of Padre Nicolas Bdli, the grantee of Padre Idand). The other tract, called Las Motas de la
Barretaor the “Little Barreta’, is adjacent the Big Barretato the northand was originaly conveyed by the
Mexican State of Tamaulipasin 1834 to Leonardo Salinas. The 1804 grant was logt, but a later patent
from the State of Texas confirming the conveyance described the Big Barreta' s eastern boundary in the
same words used to describethe Little Barretal s eastern boundary in the 1834 grant — “the watersof the
LagunaMadre’.® The State, of course, ownsthe submerged land and the shore between the Foundation’s
property and Padre Idand. The Foundation and the State dispute the location of the shoreline boundary
adong ninemiles of the eastern edge of the Foundation’ sproperty. Locating that boundary ismeadedifficult
by the nature of the seawater inundationof this part of the LagunaMadre. Theparties respective postions

conflict starkly. The Foundation claims that the boundary isthe west bank of the Intracoasta Waterway,

6 See State v. Spohn, 83 S.\W. 1135 (Tex. Civ. App.—Austin 1904, writ ref’ d).
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where water has aways been present sinceit was dredged in 1949. The State claims that the boundary
isabout 9x milesto the west a abluff line marked by adight risein devation and changesin terrain and
vegetation, where water is present at most once or twice ayear for afew days. What has brought the
present controversy to a head is not any local change in conditions in the Laguna Madre, which has
remaned the same inthis vidnity for two hundred years, but rather the increased importance of oil and gas
production in the area. The disputed area totals about 35,000 acres.

The LagunaMadre, trandated “Mother Lagoon”, whose waters were prescribed by Spain and
Mexico to mark the disputed boundary, is a narrow estuary on the west sde of Padre Idand extending
some 130 miles from Corpus Chridti to Port Isabel. The Laguna Madre is open to the Guif of Mexico at
both ends but sheltered fromthe Gulf dong its length by Padre Idand. In many aress, including adjacent
the Foundation’s property, it isdightly above sealevel. The presence and depth of water in most of the
LagunaMadreisgoverned not by astronomic tidal forces from which it isinsulated, like those exerted by
the moonand sun, but by meteorological forces to which it remains open, like the wind and barometric ar
pressure. Inmuch of the LagunaMadre, including theareain dioute, variationsin water levelsdueto dally
tida forces are minuscule, masked amogt entirdly by variations caused by amospheric forces. Thewater
does not advance and subside daily, as one thinks of a shore facing the open sea. The wind can actudly
blow water uphill so that it is sometimes deeper at higher devations than at lower ones. At places, the
Laguna Madre s congtantly inundated with seawater severa feet deep, deep enough for waves and boats.
Onesuchplace, “theHole’, isnear the northeast corner of the Foundation’ s property; another, “the Hook”,

is a the southeast corner of the property. At other places, however, including the area east of the
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Foundation’s property, inundation is— and it isimportant to understand these precise characteristics —
regular, that is, periodic in the sense of continudly recurrent, as opposed to sporadic; shallow, usudly no
deeper thanafew inches, and infrequent, occurring only severd days, weeks, or months ayear, depending
onthearea. Therest of thetimetheareaisadry, boggy, barren mud-flat, devoid of vegetation except for
aleathery dgae. The perimeter of the mud-flats, which is asfar aswater ever gets in ordinary sorms, is
a“bluff” marked moreor lessby asmdl but digtinct riseof afoot or moreineevationand adistinct change
in vegetation and ground conditions.

The State offered, and the lower courtsrelied on, historica evidence regarding the trestment of the
BigBarretaand Little Barretagrants. An 1809 survey of the Big Barreta by Antonio Margil Cano showed
aneastern boundary approximatdy at the same biuff line that the State now argues should mark the eastern
boundary of the Foundation’'s property. Grantee Balli immediately petitioned for conveyance of an
elevated areaeast of the bluff line that was seldom inundated and was suitable for grazing. Thisarea, now
caled the Mesquite Rincon, wasrather likeanidand inthe Laguna Madre and is nearly surrounded by the
area now in dispute. Because it could often be reached only by a narrow isthmus from the Big Barreta
through the mud flats, it was usdess to anyone else and was therefore granted to Bdli. (Again, for
visudization, werefer the reader to the appended maps.) The 1809 survey and Balli’ s petition, whichwas
granted, may indicate— we will discussthisin due course — ether that Bdli did not think or wasat least
unsurethat the 1804 grant conveyed anything east of the bluff line, or that he cared most about measuring
what land was suitable for grazing. As for the Little Barreta, an 1834 survey by Domingo de la Fuente

omitted atriangle of land on the southeast corner of the rectangular tract whichextended into the Laguna
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Madre and wasunsuitablefor grazing, and added to the northeast corner atriangle of land of gpproximatdy
the same gze that was not inundated, so that the grantee Sdlinaswould have the full amount of grazing land
that he had requested. Another survey of the Big Barretain 1882 and the Little Barretain 1879 by J. J.
Cocke, and asurvey of the Big Barreta around 1907 by F. M. Maddox — dl done whengrazingwasal
that mattered — never included any area east of the bluff lineinthe landowners' property, and the owners
at thosetimesdo not appear to have objected. The exact boundary never appears to have been at issue.

The State also offered evidence that the Foundation’ s predecessorsininterest afirmatively treated
the bluff line as the boundary of their property until the mid-twentieth century, and that the Foundation did
not render the mud flats for ad vaorem taxation until 1987. The trial court excluded this evidence on the
theory that later owners actions were irrdlevant in determining the origina intent of the sovereigns
expressed in the grants. The Foundation contends that the evidence shows only that its predecessorsin
interest cared mostly about land usable for grazing while maintaining their daimto the waters of the Laguna
Madre.

INn1949, Sun Qil Co., to whomthe State had leased the minerdsin part of the now disputed area,
sued the Foundations' predecessorsininterest and Humble Oil & Refining Co., to whom they had |leased
the minerdsinthe same areg, to determine whose leasewas vaid. Humbl€e sposition was not that the mud
flatshad origindly been conveyed to the landowners, but that they had since accreted to the mainland. The

federal digtrict court rejected Humble' s contention, and the FifthCircuit affirmedinHumble Oil & Refining



Co. v. un Qil Co.” Regarding the location of the shordline, the Fifth Circuit acknowledged that it was
required to gpply Texas courts understanding of civil law, whichit believed — mistakenly, asit turned out
severd years later when we decided the matter — to be that the shorelineis the highest level reached by
the water inwinter. 1n 1958, we held in Luttes v. State that acivil law shordineis the mean daily higher
highwater level, not the highest water level.2 We will have much more to say about boththese cases, but
for now it is important merely to note thar place in the sequence of events leading up to the present
litigation.

A meandaily higher hightide— whichthe partiesagreeinthis case is synonymous withmeandaily
higher high water — is caculated by averaging the highest elevations reached by water each day over a
tidal epoch of 18.6 years. Of course, aswe recognized in Luttes, water level datais not avalable at dl
locations on the coast, and where it is available it may cover only part of the lengthy epocha cycle. But
averages may nevertheless be obtained by extrgpolation from data thet is avalable, adjusting for known,
cyclicd variations. At times on the Texas coast there are two daily high tides and two daily low tides.
Mean higher high tide is an average of only the higher of the daily levels. Mean high tide is an average of
bothhighlevels. Thisdidinctionisimmeaterid inareasof the LagunaMadrewheretidd influencesand daily
fluctuations inwater levels are ordinarily quitesmdl. Thus, for purposesof thiscase, daily higher highwater

isindiginguishable from dally high water.

7190 F.2d 191 (5th Cir.), on reh’g, 191 F.2d 705 (1951), cert. denied, 342 U.S. 920 (1952).

8324 S.W.2d 167 (Tex. 1958).



Prior to 1995, surveying regulations promulgated by the Generd Land Office cdled for coastal
shorelinesto be determined withreference to mean highwater levels, consistent with our opinioninLuttes.®
Nevertheless, in 1993, the Commissioner of the Genera Land Office hired Darrell Shine to survey the
eastern boundary of the Foundation’s property based on ground conditions, not water levels. Shine had
never been an advocate of using mean high water levels to locate the shoreline as prescribed by Luttes,
and he did not use that methodtol ocatethe boundary of the Foundation’ sproperty. Instead, Shinelocated
the boundary where he found the terrain to change in eevation and condition. After the survey was
completed, the Commissoner changed state surveying regulations to dlow shoreline boundaries to be
placed at vegetationlinesrather thanmean higher high water levels® Thisllitigation began about the same
time.

The Foundation has relied on asurvey begun in 1984 by Matt Claunch and Bill Lothrop. They
used highwater measurements, but instead of picking a particular meanlevd shown by the data, whichthey
feared the State might later contest on accuracy as opposed to methodology, thereby necessitating another
expendve survey, they used a levd higher than any the State could ever prove. The higher the levd, of
course, the better for the State. They surveyed the area on the assumption that the mean high water leve
was one foot above the National Geodetic Vertical Datum of 1929 (NGVD). All of the area on the east

side of the Foundation’s property, from the upland to the west bank of the Intracoasta Waterway, is

920 Tex. Reg. 3320, 3320-3321 (May 5, 1995) (proposing amendment to 31 TEX. ADMIN. CODE § 7.2); id. at 4349
(June 13, 1995) (adopting proposed amendment).

1020 Tex. Reg. 3320, 3320-3321 (M ay 5, 1995) (proposing amendment to 31 TEX. ADMIN. CODE § 7.2); id. at 4349
(June 13, 1995) (adopting proposed amendment).



undisputedly above that levd. After this litigation commenced, the Foundation commissoned an
oceanologi<t, Dr. Reinhard Flick, to determine the actua mean daily high water level adjacent its property.
Using data from severd tida gauges in the Laguna Madre, he caculated a mean and then adjusted it for
the standard 18.6-year tidal epoch. By Hick's caculations, the mean daily high water level adjacent the
Foundation’s property is between 0.60 and 0.75 foot above the NGV D.

At trid, the State challenged Flick’s “smultaneous comparison” methodology for comparing
readings from tidal gauges, but the focus of the State’ s positionwas onthe feaghility of usng water levels
to find a shoreline boundary in this area of the Laguna Madre. Shine testified that he had determined the
boundary of the Foundations's property based on his observation of changes in the terrain and on the
hitorical record. He conceded that the bluff linewhere he placed the boundary was not “regularly covered
and uncovered on a daly basis by the waters of the Laguna Madre.” Indeed, another of the State’s
principal witnesses testified that water reaches the bluff line no more than once or twice a year and then
only for a few hours or days. But there was a so uncontroverted evidence that some areas between the
bluff and the Intracoastal Waterway were inundated as much as forty percent of the year.

Thejury found that the ClaunchV/Lothrop line isat or above meandaily higher hightide, asthe State
concedes it is. Yet in answer to the question whether mean higher high tide could be determined with
reasonable accuracy in this area of the Laguna Madre, the jury answered “no”. The jury aso found that
the Shine survey accurately marked the boundary of the Foundation’s property and failed to find that the
Claunch/Lothrop line did so. After the verdict, the trid court issued two opinions explaining that while he

had come to believe that the Foundation’s claims were precluded by Humbl e, eventhough he had denied
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the State’ s motion for summary judgment urging precluson, he would render judgment on the verdict for
the State.

The court of gppeds affirmed.* 1n essence, the court concluded that Luttes does not preclude
a determination of shoreline boundaries without reference to water levels, and that there was evidence,
historic and current, to support the jury’ s finding that the Shine line was accurate.

We granted the Foundation’s petition for review.'? In extensve brifing, the parties have raised
two principd issues. whether and how Luttes applies here, and whether the Foundation’s dam is
precluded by Humble. Weturn firg to Luttes.

[

The Foundation and the State agree that the result inthe present case depends heavily on how we
read our decision in Luttes, and they have accordingly focused their attentions on this issue. They
vigoroudy disagree over whether Luttes was correctly decided, whether it gpplies, and what it means. In
farnessto al of these arguments, we firg explain our understanding of Luttes with afar more excursve
recitationof itstext than we would ordinarily use so that what we think isits clear import will emerge from

the wordsthemselves. Then we will examine the parties’ arguments about its gpplication to ther dispute.

11994 S.\W.2d 285 (Tex. App.—Austin 1999).
1243 Tex. Sup. Ct. J. 301-302 (Jan. 13, 2000).
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A

In 1953, J. W. Luttes successfully petitioned the Legidature to alow him to sue the State to
determine title to some 3,400 acres of mud flats in the Laguna Madre on the east Sde of his property in
Cameron County,*® about forty miles south of the Foundation’s property in the present case.* His
predecessor’ sorigina 1829 grant, known as Potrero de Buena Vista, was to the westerly “shore” of the
LagunaMadre® Luttes contended that while the shordine boundary had origindly and for many years
been a bluff beyond which the mud flats were then completely submerged, more recently the areato the
east had risen in eevationbecause of accretiondue to deposits of sit over the years, and therefore he was
entitled to the additional property.*® Thetrid court made two important determinations, one of law and
one of fact. The court concluded asamatter of law that under the applicable civil law of Mexico, Luttes's
shordine boundary ended at the highest level water ever reached. The court found asamatter of fact, after
abench trid, that Luttes had not proved that any eevation in the area was due to accretion. On gpped,
L uttes complained that the trid court had misconstrued the avil law and that itsfalure to find accretionwas

againg the great weight and preponderance of the evidence.t” The court of appeds affirmed.*®

13289 S.W.2d 357, 357 (Tex. App.—Waco 1956), rev’ d and remanded, 324 S.W.2d 167 (Tex. 1958), on remand,
328 S.W.2d 920 (Tex. App.—Waco 1959, no writ).

14 See 324 S\W.2d at 168.
151d. at 169.
64,

17 289 S.W.2d 357, 374-375 (Tex. App.—Waco 1956), rev'd and remanded, 324 S.\W.2d 167 (Tex. 1958), on
remand, 328 S.W.2d 920 (Tex. App.—Waco 1959, no writ).

814,
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This Court reversed and remanded, concluding that the court of apped s had indeed misconstrued
the dvil law and that that error may have affected itsassessment of the evidence of accretion.”® Inalengthy
opinion, Justice St. John Garwood began by describing the area of the Laguna Madre in dispute.

The surface of the area in question, induding the disputed 3,400 acres, has the
characterigticsof abasin, or, more accurately, a series of amdl basins running roughly from
a point hdf a mile or so off the northerly portion of the base line of the triangle in a
southeasterly direction across the middle of it. The lower levels of these basins are
between 0.25 and 0.40 feet above mean sealevd (dightly below “mean high tide’) and
cover asubgtantia part of the acreage clamed by the petitioners-plaintiff; but the bulk of
the latter and of the whole 4,000-acre triangle lies above the 0.40 foot contour, rising
generdly toward the sdes, dong which, including the mainland Sde, it islargely between
0.80 feet and 1 foot above mean sea leve, or about 0.50 feet above theleve of “mean
hightide’.

[On the flats)] there is no vegetation except algae, which does not have the
appearance of normd vegetation and forms a sort of thin darkish mat over the surface,
drying up and cracking in the frequent periods when the flats are free of water. ... The
soil of the flats is evidently of a darker and muddier appearance and character than the
sand which comprises the flats and beaches of Padre Idand severa miles across the
Laguna to the eastward. At least when the area is free of water, fairly heavy motor
vehiclescanbe drivenover most of it without difficulty. At the sametime, and apart from
the matter of the dgae, it has many characteristics of land that is periodicaly covered by
seawater, induding aperennia dampness, presence of numerous st crystas, seashells,
remnants of fish and so on, while water canevidently dways be reached by digging afoot
or two below the surface.

Where the flats join the mainland and the idands there is an abrupt changein the
angle of elevation and the character and appearance of the sail, including awell-marked
beginning line of sand, followed by grass and vegetation. Thisline, so far asit liesaong
the established mainland, is conagtently referred to by the petitioners-plaintiff themselves
asa“bluff” or “bluff ling’, and evidently is considered by themto have been the undoubted

19324 S\wW.2d at 187, 191.
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seaward limit of the Buena Vida grant at least up until the early part of the present
century.?

Regarding the nature of the seawater inundation of the Laguna Madre, the Court explained:

As found by the trid court, and admitted by the parties to the suit, there isin the
Laguna Madre relaively little tide in the true sense, athough there are undoubtedly
substantia and frequent, but irregular, variations in water levels during each day or longer
period due to the influence of nonastronomical forces and conditions, sometimes in
combination with astronomica tide conditions in the Gulf of Mexico. One of the factors
causing, or substantidly contributing to, higher water levelsin the generd areainauit isthe
presence of northerly windsin the period from early Fal to Spring, athough, on the other
hand, there have been recent instances of seawater overrunning the flats in midsummer.
Thereis aso present, and duein at least some part to astronomical forces, a progressive,
dow rise over the years of the generd (“mean”) sealeve at anaverage rate of about 0.02
feet per year.!

Againg this backdrop, the Court began:

We granted the writ of error largely in the hope of being able to diminate the
confusionthat gppears to exist at the Bar and otherwise asto what, in details of practical
gpplication to cases like the present, is the correct definition of the shore — the matter
being obvioudy one of considerable public importance. We shdl accordingly discuss that
question firg.

We harbor no doubt that the Mexican (Spanish) law, whatever it may be, in effect
at the date of the grant, is what must furnish the gpplicable rule, and that suchisthe effect
of every decision, observation or assumptionthat has ever been made by this Court onthe
subject . . . .2

Turning to the body of civil law, we Sated:

21d. at 171.
2l1d. at 173.

21d. at 175-176.
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The basc ddfinition[of shore], of course, isthat of the cel ebrated body of Spanish
law known as Las Sete Partidas, which was evidently written in the 13th century and
promulgated some three centurieslater, and of which the critical portionof Partida 3, Title
28, Law 4 (from the so-called Lopez edition published at that time under governmental
auspices a Salamanca) reads asfollows:

“* * * atodo agud lugar esllamado riberade lamar quanto se cubre €
agua della, quanto mascrece entodo € ano, quier entiempo del inuierno
0 ddl verano."®

After surveying the severd different interpretations of this passage over the centuriesand nating the expert
testimony offered by L uttesand the State onitsmeaning, we reasoned that both the Partidas and common
sense contemplated a shoreline where water was, on the average:

Now whether the language confines the shore to that arearegularly covered and
uncovered by “tide’ inthe astronomica senseor permitsit to be that highest “swdl”, wave
or rise that may occur a this or that one particular hour or minute from whatever force
other than storm conditions, the phrase, “in dl the year” (en todo € afio), undoubtedly
leaves a question as to what year ismeant. Doesit mean the last calendar year expiring
before the litigation or other effort to fix the boundary on the ground, or some earlier year
withahigher water leve, or the kind of average of angle highest annud levels over severa
years, on which the trid court dternatively relied in the ingant case, or does it mean that
wherethe daily highest levels over aperiod of years are of record and in evidence, these
hundreds or thousands of highest levels should be averaged, and the average taken to be
“however mogt it growsin all the year”?

Pretermitting for the moment the matter of interpretive authority, we think the
language of the partidas of itsef permits, and common sense suggests, aline based on a
long term average of daily highest water levels, rather thanaline based on some theory of
occasiond or sporadic highest waters. Indeed, such appearsto usto be consistent with
one of the primary arguments of the State itsdlf to the effect that the true line should be one
evidenced by more or less permanent markings on the ground of the kind ordinarily
associated withthe upper line of ashore. Whatever the aspect of the ground in the instant
case, ordinarily a“ shoreline’ is one characteristic of regular and frequent coverage by the

21d. at 177.
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sea, which in turn is much more closdy rlaed to an average of daly highest waters than
to one, or an average of merely afew, highest annua readings.

While obvioudy the word, “average’, or its equivadent, “mean”, does not occur,
both are suggested by the language as a whole, as the learned trid judge evidently
recognized. No particular year being indicated as that from which the so-called highest
tide or water “in dl the year” is to be taken, the inference is that a condition regularly
prevailing over anumber of yearsiswhat was intended, and thisin turn suggests a mean
taken over such a period. If, for example, the sngle highest water for each of the five
years immediay prior to the litigation were in no instance higher than one foot above
meansealeve, but were somehow shown to bethreefeet inone particular year long prior
to the latest five years, it would hardly appear within the reasonable intendment of the law
that we should forget the later yearsand fix the line at three feet according to the one more
remote year. Conversdly if the Sngle highest reading for the year just preceding the tria
were two feet, while those for each of nine or more years preceding the latest were not
over onefoot, it would seem unreasonable to require fixing the line a the two-foot level
of the latest year, disregarding the lower “highest” levels of dl the preceding years. And
if weareto use some kind of “mean”, as evidently we should, what isthereinprinciple, or
in the words of the basic law itsdlf, to require such an average to be that of sngle highest
annud readings for each of the severd yearsin question, rather than one of dally highest
readings for dl of the days of such years? Both are averages of highest water readings.
The only difference liesin the number of highest readings averaged*

That difference might be trivia on a shore exposed to the open sea and astronomic tidal forces.

There the mean high water leve is not likdy to vary much whether readings are taken daily, weekly, or
monthly. But the difference dueto theinterval over which readings are taken can be subgstantid in an area
likethe Laguna M adre whichisinundated and dry for days at atime. For severa daysthe water a agiven
spot may be afoot deep, while on other days the placeis completely dry. To locate the shordline at the

highest annud water level inthis area of the Laguna Madre, we reasoned, would meanthat most of the time

no water was present there a dl.

21d. at 179.

15



Thus should we base the ling, as did the court, on these few exceptiond levels, we are
likely to have aline of shore which is not shore in the commonly accepted sense of being
regularly covered and uncovered by water. Itisdifficult to believethat the ancient writers
of the partidas had in mind ashore whichwas different fromthe commonly accepted idea
thereof. Onethinksof shore morein termsof thewater’ sedge than in termsof land which
isonly occasiondly and irregularly inundated.®

But how to obtain the water level datato be averaged when tida gauges, though scattered aong
the Texas coast, were often far apart? One way would be to obtain evidence from sources less reliable
than tidal gauges. Another would be to abandon the mean high water level measurement atogether and
smply rely on eyewitness testimony to establish high water levels. We rejected both.® Instead, we
explained:

A third and muchmorerdiable dternative, however, isthat of followingthe system
of “meanhightide (water)”, whichineffect isbut the average of highest water of each day
rather than each year. If that rule is adopted, we can have, by indaling atide gauge for
as litle as one year near the area in question, the benefit of 365 highest readings upon
whichto base an average, that is, uponwhichto determine “ meanhightide (water)” at that
point for that one year. Thismean levd will obvioudy vary lessfrom acorresponding leve
for earlier (or later) years than would a sngle highest annud leve for one year vary from
the respective highest annud leves of other years. Indeed, as before stated, upon the
further and quite smple step of correction againg the nearest tide gauge which has been
in operation for the full 19-year tidd cycle, the one-year “mean high tide (water)” figure
of theloca gauge will reflect withreasonably close exactnessthe “ meanhightide (water)”
for the whole 19-year cycle. In other words, so far as most of the Texas coast is
concerned, the only reliable way in which to obtain any sort of average of highest water
levelsis by use of the andard of “mean high tide (water)”.

Whilethisinvolvesadelay of ayear, it appears more practical thanwaiting severd
yearsinorder to get an average of single highest annua waters over the longer period. In
ather event, the loca tide gauge is necessary because, as stated, water levels vary

%|d. at 180.
%1d.
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congderably from place to place in the Laguna, particularly on account of varying
exposures to meteorological forces, whereas, by adopting the “mean high tide (water)”
standard, the period of tide gauge operation may be reduced to one year.?’

* * *

Oncewedect for an average, as the practicalities seemto require, and the texts of naither
the Roman Civil Law nor the partidas appear to forbid, the sounder courseisto takethe
average of daily tide gauge readings of daly highest water, be it tide or a wind-driven
wave.®

We rgjected the highest water leve rule announced inHumbl e as being an incorrect interpretation
of the civil law, and we found nothing in the law of other states to contradict our reading of the Partidas.
Finaly, we rgected the argument that fixing the shore at the level of mean dally high water was unfair to
the State and instead stressed the importance of actudly ascertaining water levels as opposed to reying
on testimony adduced for litigation.

Theoreticadly, the rule of mean hightideislessfavorable to the State in its capacity
as alandowner than arule based ona angle insance of highest annud water or a mean of
severa suchingtances. But that isnot areason for our interpreting the law differently than
we would if only private interests were involved. Moreover, we are far from sure thet in
actua practice the rule of meanhighwater isless favorable than arule cdling for a higher
shore line that will dways be vague and difficult of ascertainment until findly fixed on the
ground after extended and complicated litigation. A result of the latter kind of rule may
well be to give the abutting private landowner (and his minerd lessee) an advantage over
the State in the inevitable litigation, because he haslonger and better access to the kind of
proof that will necessarily be involved in demondrating whether on such and such an
occasion in such and such ayear or years one or more “highest waves’ actualy reached
this or that irregular line on the ground. Another result may be to discourage the minera

27|d. at 181.
% |d. at 182 (emphasis added).

17



leesing of tidal areas from the State by smdler operators who cannot run the risk of
complicated boundary litigation in addition to the other risks of minera exploration.?

Conduding our andlyss of the avil law, we specificaly held “that the gpplicable rule of Mexican (Spanish)
law [in determining a shoreling] isthat of the average of highest daily water computed over or corrected
to the regular tidal cycle of 18.6 years.”*® Concerned that the court of appeds mistaken interpretation of
the civil law might have influenced its assessment of the evidence of accretion, we remanded the case for
afactud sufficiency review in light of the announced rule of law.*!

Onrehearing, we acknowledged that ameandaily high water level might be determined otherwise
than by tidal gauges, but we did not retreat fromour conclusionthat the avil law placed the shordine at that
leve, and wespecificaly rejected the argument that the shordline could be located at an“ obvious’ biuff line,
which we had dready remarked was not redly very obvious.

Whatever may be the case asto that part of our shores governed by the Anglo-

American rule of mean high tide, we do think it correct to say that the Spanish (Mexican)

law concept of the shoreisthe areain which land is regularly covered and uncovered by

the seaover along period. Ifit be showninagivencase that the upper leve of the shore,

as actudly covered and uncovered by the sea, is higher (or lower) than the level of mean

higher high tide as determined by tide gauges, and if it also appears that an upper median

line of the shore, asactudly so regularly covered and uncovered, can be determined with

reasonable accuracy otherwise than by exclusive resort to tide gauges, we do not by our

opinion intend to foreclose such a case.

Inthe indant case, it isquiteplain to us that the areainauit isnot regularly covered
and uncovered by the Laguna waters and has not beenfor alongtime. To say that merdly

21d. at 186-187.
01d. at 187.

311d. at 191.
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because there exigts, at the western edge, a “bluff ling’ or a “vegetaion ling’, marking
wherethe watersat Some undisclosed period inthe past evidently did reachwithregularity,
the latter line is the line of mean higher high tide, would, in our opinion, be much less
reasonable than to fix aline of mean higher high tide by exdlusive resort to tide gauges.

To diminate any dispute over what we had determined to be the civil law rule for determining shorelines,
the dissent articulated what the Court had rejected:

The shordline should be determined according to the dvil law. Thisline cannot, under any
circumstances, be accurately determined by the use of the tide gauge. According to the
provisions of Las Sete Partidas, the seashore isthe land that is covered with water from
timetotime. The Spanish verb “cubrir” is used, which means “to cover”. The seashore,
then, isthat portionthat isaternately covered and uncovered by the sea. Theheight of the
water on the tide gauge is not the same as the height of the water that rolls up or is blown
up on the shore. The tide gauge might be used to establishprima facie the location of the
shordline, but it should dways be hdd to only be prima fadie evidence of the true line
Such presumptive evidence may be destroyed by the facts. In other words, the question
of the location of the shoreline is one of fact and not one of law. Thereisnothing in the
Partidas definitiondedlingwithtidegauge. . . . Thetide gauge would be whally inaccurate
to establish the true seashore line3®

It seems to be unassalable that the civil law contemplated [“shore” to mean| the
area actually reached by the sea, though only asingle swdll. If the tide gauge is accepted
as the absolute determinate in placing or locating the shordline, then we areesteblishinga
rather atificid line3*

From Luttes, the following propositions may fairly be said to be established:

%2|d. at 192.
3d. at 196-197 (Smith, J., dissenting).
% 1d. at 197 (Smith, J., dissenting).
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First: Luttes purports to, and does, generaly determine shoreline boundaries under the avil law.
It isnot limited to the facts of Mr. Luttes s case. Asthe Court said: “We granted the writ of error largely
in the hope of being able to diminate the confusion that appearsto exist at the Bar and otherwise as to
what, indetails of practical applicationto caseslikethe present, is the correct definition of the shore— the
matter being obvioudy one of considerable public importance.”*

Second: The generd conditionsin the Laguna Madre east of Luttes' s property in the 1950's are
no different fromthose east of the Foundation’ s property now, only forty miles away: seawater inundation
isregular, shdlow, and somewhat infrequent, and it is caused mostly by seasonal meteorol ogica forces but
neverthdess affected dightly by daily astronomic forces.

Third: The boundary of origind dvil law grants must be determined by that law, not subsequent
surveys or the conduct of the grantees or their successors.

Fourth: A shordine boundary cannot be determined without water level measurements, evenif no
tidd gaugeshave higoricdly been placed adjacent the property, and evenif those measurementsare made
for no reason but to determine a boundary over asshort atime asayear. An historic bluff line does not
mark acivil law boundary.

Fifth: The rdevant water level measurement is not the highest level that water ever reaches but a

mean leve.

%1d. at 175-176.
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Sixth: The mean should be cdculated on a daily basis, even if the daly change in water levels
caused by atmospheric tidd forcesisvery amdl.

Thisisour underganding of Luttes, and with it we turn to the parties arguments in this case.

B
We condder firg the State' s arguments.
1

The State argues that Luttes miscongtrued the Partidas. Properly interpreted, the State says, the
avil law placed shordines at the highest water levels reached in ordinary storms, not at mean daily high
water levels. The State tdls us that while “[t]he proper congtruction of [the Partidas] was extensvdy
briefed by the partiesin Luttes, by some of the best lawyers then practicing in this Sate”, the evidentiary
record on the subject was limited. In this case, the State says,

the parties retained some of the foremost expertsonancient Spanishlaw to give their own

reports on the proper construction of the Partidas: Professor Saul Litvinoff, of Louidana

State Univerdty, and Professor Jose Luis Soberanes Fernandez, of the Universidad

Naciona Autonoma de Mexico, for the State, and Professors Hans Baade and Guillermo

F. Margadant, both of the University of Texas, for the Petitioners.
Based on this evidence, the State argues, the Court should reexamine Luttes's interpretation of the civil
law.

We accept dl of the State' s premises. The meaning of the civil law wasinfact extensvey briefed
in Luttes by some of the best lawyersin Texas, and we hasten to add that the subject has been given an

even more thorough treatment in the present case by lawyersevery it the equals of counsd in Luttes. In

both cases the Court has had benefit of the views of atruly formidable array of scholars on the avil law,
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dthough in Luttes reference was to texts unaided by the kind of expert testimony adduced in the present
case. But nothing in the record and argument now before us convinces us that we should reconsider the
rule determined in Luttes. On the contrary, the record in this case makes even more gpparent the
uncertainty in interpreting the Partidas; the State's evidence and arguments for a different rule are
persuasive, but so are the Foundation's evidence and arguments for the rule of Luttes. It is amply
impossible to know for certain how eghteenth-century Spain and Mexico would have applied their
thirteenth-century law for determining shorelinesin the difficult context of the Laguna Madre.

The Court’ sinterpretationof the avil law in Luttesisreasonable and workabl e, and it has provided
a rule for determining boundaries for more than forty years. While we recognize that the subject is not
beyond reconsideration, stare decisis is never stronger than in protecting land titles, asto which thereis
great virtuein certainty.® \We would be very reluctant to discard a rule determining seashore boundaries
that has served as long and satifactorily asthe rule in Luttes, thereby upsetting long-settled expectations,
and we could not do so absent far more compelling evidence than can be offered here.

Accordingly, we regffirmthat shoreline boundariesin dvil law land grants mugt be determined with
reference to measured mean daly high water levels.

2
The State argues that the rule of Luttes gpplies only when the shordine isclamed to have moved

over time because of accretion or rdiction. It istrue, of course, that Lutteshimsdf made such aclam. It

% Marmon v. Mustang Aviation, Inc., 430 SW.2d 182, 193 n.3 (Tex. 1968); Cross v. Wilkinson, 234 S.W.68, 70
(Tex. 1921).
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is not true, however, that the dvil law determined in Luttes was in any way dependent on the occurrence
of accretion or rdliction. What Luttes established was nothing less than “the gpplicable rule of Mexican
(Spanish) law” for determining seashore boundaries®” An interpretation of the civil law, we held, was
necessary to understanding L uttes sdam of accretion, not viceversa. Theruleof Luttes applieswhenever
aavil law shoreline boundary isin question.
3

The State next argues that the rule of Luttes should not be gpplied in this case because its result
is contrary to the surveys of the grants at the time they were made and for acentury afterward, and to the
uniformunderstanding of the Foundation’ s predecessorsininterest until at most the past few decades. For
two reasons, we do not agree.

Firg, it isfirmly established thet

[t]he rulesfor the congtruction of grants, and for ascertaining their boundaries, whichhave

fromtime to time been announced by the court and have been acted oninestablishing their

lines, are dl designed for the purpose of carrying out the intention of the grantor. When

this intention is once made manifest, dl dse must yield to and be governed by it.%®

Theintent of Spain and Mexico in granting land to the Foundation’ s predecessors must be determined by

referenceto those sovereigns policiesand lawsat the time of the grants® A survey may, of courseg, give

7 Luttes, 324 S.W.2d at 187.

% Woodsv. Robinson, 58 Tex. 655, 660-61 (1883); accord, Wheeler v. Stanolind Oil & Gas Co., 252 S.W.2d 149,
152 (Tex. 1952).

% See State v. Balli, 190 SW.2d 71, 86 (Tex. 1944).
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some indication of a grantor’ sintent,*® but when the grant cals for anatural monument as a boundary —
here, “the waters of the Laguna M adre” — that monument controls over courses and distances determined
by survey.*! Generdly, a surveyor’s meander lines along awater line do not mark the boundary.*? We
have determined what theintent of Spain and Mexico was by interpreting their law, the Partidas, inLuttes.
That thar grantees and surveyors may have had a different understanding must be, and has been,
conddered in interpreting the civil law. In other words, an interpretation of controlling eighteenth century
avil lav mug take into account how it was understood by those who applied it at the time, including the
origind grantees and surveyors of the property at issue hereand those who succeeded them. But having
determined what the applicable avil law was, aswe have in Luttes, after taking dl suchconsderationsinto
account, we cannot thenrefuse its gpplicationwhere there happens to be evidence that particular grantees
and surveyors had a different understanding of the law. Their misunderstanding of the applicable law
cannot diminishthe grantors' grantsany morethanit could enlarge them. The avil law does not locate “the
waters of the LagunaMadre” at one place when there is no evidence of any contrary understanding by
owners and surveyors and at another place when there is such evidence. The civil law, as we have
interpreted it, defines the monument without regard to private understanding.

Second, the historicd record isambiguous because of the different motives of the actorsover time.

We noted in Sate v. Balli, regarding the title to Padre Idand, that surveys were oftenmadeto determine

0 See Fulton v. Frandolig, 63 Tex. 330 (1885).
4l See Howland v. Hough, 570 S.\W.2d 876, 882 (Tex. 1978).

“2 stover v. Gilbert, 247 S.W. 841, 843 (Tex. 1923).
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what dues were to be pad the sovereign or what land was usable for grazing rather than to ascertain
boundaries for title purposes.*® Unquestionably, thefirst grantees principal concern wasland suitable for
grazing. That explains Balli’ s petition for the Mesquite Rincon adjacent the Big Barretaand delaFuente' s
adjugment to the survey of the Little Barreta. Both wereto ensurethat the owners possessed grazing land.
The State argues that because the Mesquite Rincon lies wholly within the area now in dispute, if Balli
owned it by virtue of hisgrants, as the Foundationcdams, he had no need to petitionfor it; therefore it must
not have been included in the grants any more than any other area east of the bluff line. Whatever Bdli’s
intent may have been by his petition — whether to acquire the Mesquite Rincon that he did not own, or
merdy to confirm his ownership of grazing land in an area he dready owned where grazing was for the
most part impossible — we cannot regard his intent as limiting the Spanish grant. Nor can we determine
the sovereign’ sintent ingranting Bali’ spetitionfor the M esquite Rincon, apart fromthe governing avil law,
other than to confirm his ownership of its grazing land.

In sum, the Foundation’s eastern boundary — “the waters of the Laguna Madre” — isfixed by
the civil law in effect when the origind grants were made and can neither be enlarged nor reduced by the
parties misunderstanding of that law at that time or since. Thisisnot, of course, a case inwhichanowner
is clamed to have abandoned property or in which achdlenger clams adverse possession; thisisacase

congtruing acdl for anatura monument in an origind grant. The relevance of the historic record offered

4 state v. Balli, 190 S.\W.2d at 97.
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by the State is in determining the gpplicable law. Once that law has been determined, however, asit has
beenin Luttes, it can neither be enlarged nor diminished by private understanding.
4

The State argues that the rule determined in Luttes cannot practicaly or sengbly be gppliedinthe
area of the Laguna Madre east of the Foundation’ s property because of the conditionsthere. Asthe State
points out, the jury found that mean higher high tide could not be determined with reasonable accuracy
there. But it isplain from our opinion in Luttes, aswell asfromthe trid court’ sfindings of fact inthat case
extengvely recited in the court of appeds opinion,* that the only appreciable difference in the Laguna
Madre at the two locations is that water “dways’ or “completdy” covered the area east of Luttes's
property* whileinundationeast of the Foundation’ sproperty may have been lessfrequent or lesscomplete.
Otherwise, the natureof seawater inundationinthe disputed areain Luttes appears to have been essentidly
identicd to inundation in the disputed area here. Given that mean higher high water could be determined
in Luttes and that the evidence in the present case establishes that the conditions in both cases are
esentidly the same, as a matter of law mean higher high water can be determined in the present case.

The State argues here that the shordline east of the Foundation’ s property is marked by an obvious

“bluff” — a dight rise in devation — and a change in vegetation and terrain. But the State made the

4 Luttes v. State, 289 S.W.2d 357, 361-374 (Tex. App.—Waco 1956), rev’d and remanded, 324 SW.2d 167 (Tex.
1958), on remand, 328 S.W.2d 920 (Tex. App.—Waco 1959, no writ).

4 See 324 S.W.2d at 169 (“ Atthedate of the grant, and, indeed, for well over half a century thereafter, the area
in suit was alwayscovered by thewaters of the Laguna”); cf. 289 S.W.2d at 373 (“in 1829 the waters of the LagunaMadre
completely covered the lands in controversy at the time of the original Mexican grant involved in this suit,or at least if
not completely covered at all times, such area was a part of the bed or shores of the Laguna Madre”).
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identicd argument in Luttes. The evidence in the present case isthat water reaches the bluff line a most
once or twiceayear. Theevidencein Luttes was comparable. Evidence of the number of days of any
inundation of the mud flats, eveneast of the bluff line, is aso comparable inboth cases.*® Daily astronomic
forces were no stronger in the Laguna Madre near L uttes s property than they are near the Foundation's
property. Therewereno tidd gaugesinthe immediatevicinity of Luttes s property, just as there are none
near the Foundation’s property.

The State arguesthat under such conditions, wheninundationisregular but shalow and infrequent,
it makes no more sense to determine the presence of water using mean water levels measured on adally
basis than it does to describe the dimate of Corpus Chridti by saying that itsmeandaily temperature is 72"
F. But the State made this same argument in Luttes, and we expresdy rejected it there. It makes less
sense to determine a shordine based on the highest level water ever reachesin ayear, just asit does not
accurately describethe Corpus Christi climate to say that it was 109" F there on September 5, 2000. The
infrequency of seawater inundation in areas of the Laguna Madre, like those adjacent Luttes's and the
Foundation’ s properties, makes any shordine determinationadifficult exercise. But here, asinLuttes, the
exercise is made no easer by basing the boundary determination on a surveyor’s subjective observations
of the terrain. For certainty in land titles, it isimportant to have arule, and the civil law as interpreted in

Luttes provides one.

4 See Luttes, 289 S.W.2d at 367.
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The State argues that mean daily high water level measurements should not be used to determine
a“shording’ inthe Laguna M adre adjacent the Foundation’ s property because such measurementsare so
difficult and meaninglessthat after 1995 the National Oceanic and Atmaospheric Adminigtrationabandoned
any effort to makethem. Butthecivil law ruledetermined in Luttes predated NOAA and its predecessor,
the United States Coast and Geodetic Survey, by morethana century, and the Survey was mentioned in
Luttesonly in passing. Application of therule of Luttes is not dependent on NOAA or itspoliciesor the
nearby ingtdlation of tidd gauges, whether private (as onewasin Luttes)*’ or governmentd.

The State argues that the impossibility of measuring mean daly high water leves in the Laguna
Madre is demonstrated by the Foundation’s efforts to do so and its retreet to the position it has taken in
this litigation that the applicable level is not a measured one but an arbitrary one — one foot above the
National Geodetic Verticd Datum of 1929 — that is higher than any that could be measured and which
conveniently (for the Foundation) intersectsthe west bank of the Intracoastal Waterway. But theevidence
is undisputed that high water levels can be measured daily wherever inthe Laguna Madre one chooses to
do so, that those measurements can be averaged to obtain a mean, that the Foundation’s experts have
performed such measurements and calculations, and that the meanleve obtained by that processisbel ow
— and therefore more favorable to the Foundation — the leve it dams. The jury’sfalure to find that
mean daily high water levels can be determined with reasonable accuracy does not detract from the

established fact that such levels, even if inaccurate, are bel ow any leve that would locate the Foundation’s

47 Luttes, 324 SW.2d at 173.
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boundary onthe west bank of the Intracoastd Waterway. The Foundation explainsthat it has advocated
ameandaly highwater level that is severa inchesabove the caculated level and thereforefavorable tothe
State in order to avoid disputes over the accuracy of the measurements that were made. Whether this
explandion istrue or not, the evidence is that the Foundation has measured mean daily high water levels,
and the State concedes that those measurements would place the boundary at the same place— the west
bank of the Intracoastd Waterway.

The State urges, however, that but for the presenceof the | ntracoastal Waterway, the Foundation’s
measurements could not be used to locate an eastern boundary to its property west of Padre Idand, and
therefore it would own al the land eastward to the Guif of Mexico. ThisisSmply incorrect. It istrue that
the dredging of the Intracoastal Waterway in 1949, so that water is always present there, did not create
aneastern boundary for the Foundation’s property. But it is also true that seawater inundated the Laguna
Madre east of the Foundation’s property long before the Waterway existed, at least to the time of the
origind grants. The grantsthemsdves cdled for aboundary a “thewatersof the LagunaMadre’. Aslong
as water was sometimes present at some level between the Foundation’ s property and Padre Idand, the
reach of mean high water level on the upland — which is the boundary line under civil lav — was
somewherewest of the Idand. The Foundation concedesthat it cannot say now where that boundary was
many decades ago, but it need not do so. The State’'s argument is that mean daily high water level
measurements cannot be used to locate a vigble boundary west of Padre Idand in the absence of the
Intracoastd Waterway, and that argument is Ssmply incorrect.

5
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Hndly, the State argues that the Court’s opinion on rehearing in Luttes itsdf recognized that
circumstances might exigt in the Laguna Madre where shoreline boundaries could better be determined
without reference to mean daly high water level measurements. We do not share this reading of our
opinion. All we said on rehearing was that

[i]f it be shown in a given case that the upper leve of the shore, as actually covered and

uncovered by the sea, is higher (or lower) than the level of mean higher high tide as

determined by tide gauges, and if it dso gppears that an upper medianline of the shore, as
actudly so regularly covered and uncovered, can be determined withreasonable accuracy
otherwise than by exclusive resort to tide gauges, we do not by our opinion intend to
foreclose such a case.*®
But in so doing we did not create an exception to the rule we had determined under the avil law that a
“medianling’ must be determined. Indeed, it would have made no sensefor usto have held that advil law
shordine mugt be determined by daily water level measurements and then stated onrehearingthat any other
method was acceptable, too. Had that been our intent, wewould have withdrawn our rejection of the bluff
line boundary. Moreover, in the two sentences immediately following the sentence just quoted, we
reiterated our rejection of arule that would locate a water-line boundary at a bluff water rarely reached:
In the ingtant casg, it isquite plainto usthat the areain it isnot regularly covered

and uncovered by the Lagunawatersand hasnot beenfor alongtime. To say that merdy

because there exidts, at the western edge, a “bluff ling’” or a “vegetation ling’, marking

wherethe waters at some undisclosed period inthe past evidently did reachwithregularity,

the latter line is the line of mean higher high tide, would, in our opinion, be much less
reasonable than to fix aline of mean higher high tide by exdusive resort to tide gauges.*®

®1d. at 192.
“d.
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The bluff line boundary the State urges in the present case is indistinguishable from the bluff line boundary
it urged in Luttes, and its argument is therefore foreclosed by our decison in that case.
C
Having rgected the State's arguments regarding the application of Luttes in this case, we turn
briefly to the Foundation's position. The evidence establishes, and the State concedes, that the Claunch/
Lothrop line on which the Foundation relieswas a or above mean daily high water levels. The evidence
as0 establishes that those levels were susceptible of being determined in the Laguna Madre east of the
Foundation’'s property. Thus, the jury’s findings are superfluous and the boundary can be located as a
meatter of law using therule of Luttes at the Claunch/Lothrop line, which has the same effect as uang a
mean daily high water line of one foot above the NGVD..
M1
The State dso argues that the Foundation's clams in this case are barred by res judicata and
collatera estoppel — oftenmore ussfully referred to, respectively, as dam preclusonand issue preclusion
— based onthefederd trid court’ sfindings and the Fifth Circuit’ sholdings inHumble Oil & Refining Co.
v. Qun Qil Co., decided in 1951.%° In Humble, as we have already said, Sun Oil, the State’'s mineral
lessee inapart of the mud flats at issue inthe present case, sued the Foundation’s predecessorsin interest

and thar minerd lessee, Humble Qil, to determine whose lease was vaid. The didtrict court permitted the

%0 sun Oil Co. v. Humble Oil & Refining Co., 88 F. Supp. 658 (S.D. Tex. 1950), modified and aff’ d sub nom.
Humble Oil & Refining Co. v. Sun Oil Co., 190 F.2d 191 (5th Cir.), reh’g denied, 191 F.2d 705 (1951), cert. denied, 342
U.S. 920 (1952).
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Statetointervenein the litigation as the competing owner to title to the land a issue>* but the Fifth Circuit
reversed this ruling because the presence of the Stateasa party would defeeat diveraty jurisdictiononwhich
the case was based.>? TheFifth Circuit held that “[t]hetrial court could not and did not acquirejurisdiction
over the controversy between the State of Texas and the defendants’>® and modified the judgment “so as
not to be binding uponthe State”.>* The federa digtrict court concluded that Sun Qil’ sleasewasvdid, and
the Fifth Circuit affirmed.

Not only were the leaseholds at issue in the federd case only about one-fifthof the land indispute
in the present case, the actud location of the boundary was not litigated. According to the Fifth Circuit,
“[t]he defendants conceded that the land incontroversy was a part of the bed of the Laguna Madre when
their grants were issued, but claimed that its eevation had been increased” by accretion.™

The crucia questionfor determination is whether land, which admittedly was a part of the

origina bed of Laguna Madre and outside of gppdllants mainland grants, has become a

part of the mainland under the doctrine of accretion. The burden of proving this was on

appellants; and we think, upon the undisputed facts, that they failed to meet this burden.*

Thus, the partiesin the federd case did not seek a determination of the origind eastern boundaries of the

Big Barretaand Little Barreta, and the federd tria and appellate courts did not adjudicate the issue.

51 Sun Oil Co. v. Humble Oil & Refining Co., 88 F. Supp. 658 (S.D. Tex. 1950).
2 Humble, 190 F.2d at 197-198.

8 1d. at 197.

% 1d. at 199.

% 1d. at 193.

% 1d. at 199.
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The federal courts reasoned, however, much as this Court later reasoned in Luttes, that a
determination of whether additiona land had accreted to the property necessitated in part an understanding
of what increase in devation would be required for accretion, which in turn required some understanding
of the concept of shoreline under the civil law. Recognizing that it was bound to follow Texas law on the
subject, the Fifth Circuit hdd that “[b]y the avil law, the shore extends to the line of the highest tide in
winter.”>” Texas law interpreting civil law shoreline boundaries was not settled at the time of the federal
litigationand wasnot authoritatively determined until about Six yearslater whenthis Court decided Luttes.®®
Luttes rejected the Fifth Circuit’ sinterpretation of the civil law in Humble.®

We firgd consder whether the Foundation’s claims in the present case are precluded by res
judicata. In Texas, the preclusive effect of afederal judgment is determined by federd law.%° Federal res
judicata rules have been described by Professors Wright, Miller, and Cooper as “intricate” .5 Generdly,
however, the United States Supreme Court has explained that

[t]he rule providesthat whena court of competent jurisdictionhasentered afind judgment

on the merits of acause of action, the parties to the Uit and ther privies are thereafter
bound “not only asto every matter which was offered and received to sustain or defeat the

51d. at 195.
%6324 S\W.2d at 185-186.
9d.

8 EagleProperties, Ltd.v. Scharbauer, 807 S.W.2d 714, 718 (Tex. 1990) (“ federal |aw controls the determination
of whether resjudicatawill bar alater state court proceeding”).

61 18 CHARLES A LAN WRIGHT, ARTHUR R. MILLER, & EDWARD H. COOPER, FEDERAL PRACTICE AND PROCEDURE
84401, at 4 (2d ed. 2002).
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clam or demand, but asto any other admissble matter whichmight have been offered for
that purpose.”®?

Under thisrule, the Humbl elitigationdoes not preclude the Foundation’ sdams inthe present case.
Thefedera digtrict court in Humble did not determine the eastern boundary of the Foundation’ s property
and could not have done so. Not dl of theareawasinvolvedinthecase. The parties sdisputein Humble
over the vdidity of competing minera leases covered only a smdl part of the areain dispute in the present
case. Sun Qil, the Sat€e's lessee, did not claim an interest in most of the land dong the east Sde of the
Foundation’ s property, and therefore could not litigate the boundary. The State, aswe have said, wasnot
a party to Humbl e because its intervention would have defeated diversity jurisdiction on which the action
was predicated.®® For this reason, the Humbl e litigationcannot be held to precludethe daims made in the
present case.

Asfor whether collatera estoppel — the preclusive effect of the federa case onlitigationof issues
inthe present case — is governed by federa or state law, we have previoudy concluded that both arethe
same® Under both federa and Texas law:

A party seeking to assert the bar of collateral estoppel mugt establish that (1) the facts
sought to be litigated in the second action were fully and fairly litigated in the firgt action;

62 Commissioner v. Sunnen, 333 U.S. 591, 597 (1948) (quoting Cromwell v. County of Sac, 94 U.S. (4 Otto) 351,
352 (1876)); accord, Allen v. McCurry, 449 U.S. 90, 94 (1980) (“Under res judicata, afinal judgment on the merits of an
action precludes the parties or their privies fromrelitigating i ssues that were or could have beenraised in that action.”);
see WRIGHT, supra note 61, § 4406, at 140.

190 F.2d at 197-198.

8 Eagle Properties, Ltd. v. Scharbauer, 807 SW.2d 714, 721 (Tex. 1990).
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(2) those facts were essentid to the judgment in the firgt action; and (3) the parties were
cast as adversariesin the first action.®

For the reason we have just explained, the facts concerning the Foundation’ s eastern boundary were not
fully and fairly litigated inthe Humbl e case. Only afraction of the areaon the east side of the Foundation’s
property was inissue. The centrd digpute was not over the civil law boundary in the origind grants but
over whether there had been accretion in the intervening years.

The importance of gability in land titles that moves us to adhere to the rule stated in Luttes does
not require that we give the Humble litigation preclusve effect in this case. The facts regarding the
Foundation’ s boundary were not determined in Humble and could not have been. The federa courts
interpretationof the civil law governing the origind grantsis not binding on us, and weregjected it inL uttes.
Determinaions of law are not generaly given preclusive effect.%®

Furthermore, to give the Humble case preclusive effect here would not serve the principles that
preclusonserves®’” InParklane Hosiery Co. v. Shore, the United States Supreme Court stated that res
judicata and collatera estoppel both serve “the dud purpose of protecting litigants from the burden of

reitigating an identica issue with the same party or his privy and of promoting judicial economy by

% gysco Food Servs., Inc. v. Trapnell, 890 S.W.2d 796, 801 (Tex. 1994) (citing Allen v. McCurry, 449 U.S. 90,
94-95 (1980); Hicks v. Quaker Oats Co., 662 F.2d 1158, 1166 (5th Cir. 1981); Eagle Properties, Ltd. v. Scharbauer, 807
SW.2d 714, 721 (Tex. 1990); Tarter v. Metropolitan Sav. & Loan Ass'n, 744 S.W.2d 926, 927 (Tex. 1988); and Bonniwel
v. Beech Aircraft Corp., 663 S.W.2d 816, 818 (Tex. 1984)).

8 See WRIGHT, supra note 61, § 4425,

%7 See Sysco, 890 S.W.2d at 803.
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preventing needless litigation.”® Evenif wewereto hold that Humble determined title to part of the area
now in dispute, it could not preclude litigation over the remainder of the area.
We therefore conclude that the Humbl e casedoes not preclude litigationof the title issuesinvolved
in the present case.
AV
The lagt issue we must addressis whether the Foundation is entitled to recover its attorney fees.
The only basis the Foundationdams for suchrecovery isthe Declaratory Judgments Act, whichauthorizes
an award of reasonable and necessary attorney fees whenjust and equitable.®® Weallowed attorney fees
to be awarded against the State in Texas Education Agency v. Leeper,” which involved a chdlengeto
legidative enactments, and the Foundationarguesthat we should also award fees here. But the dispute in
the present case is over title, not an enactment, and the Foundation’ sdamfor declaratory relief is merdy
incidenta to thetitle issues. In such circumstances, the Act does not authorize an award of atorney fees
agand the State. Moreover, the provisions of the Natural Resources Code which permit the Foundation
to sue the State in this case do not provide for recovery of atorney fees.”
\%

Findly, we add a brief word in response to the dissent.

8439 U.S. 322, 326 (1979).
% TEX. CIv. PRAC. & REM. CODE § 37.009.
70839 S.W.2d 432, 446 (Tex. 1994).

"1 See TEX. NAT. RES. CODE §§ 33.171-.176.
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The dissent’s principa argument is that Luttes assumes that tide in the Laguna Madre can be
measured, and “that assumption is no longer viable because we now have the undisputed fact that, as
concluded by the federd government, the tide, at least in this part of the Laguna Madre, cannot be
measured.””?  Without trying to put too fine a point on it, what we actudly know from the federa
government is that in 1995, thirty-seven years after Luttes was decided and shortly after this present
litigation began, the Nationa Oceanic and Atmospheric Administration, a bureau of the U.S. Department
of Commerce, issued areport devel oped in cooperation with the Texas Generd Land Office, a party to
the present case, inwhichit concluded, for purposes of commercid navigationand not for determining land
titles, that regions of the Laguna Madre, induding the area adjacent the Foundation’ s property “should be
classfied as. . . non-tida for tidal datum computati on purposes according to operationd criteria established
by [the Nationa Ocean Service] for tabulation of the tide’”® because aimospheric forcestoo grestly affect
water levelsin the region for astronomic tides to be measured. The report was based not onany changes
inconditions inthe Laguna M adre— no one contends that there have been any changesinthe regionnear
the Foundation’ sproperty in two hundred years — but on what the report says is “the latest ina series of
NOS efforts to understand the tiddl characteristics of LagunaMadre, Texas’.™ The governing criteria of

the report were not the provisons of early nineteenth century Spanish and Mexican avil law but recent

2 Post at .

" National Oceanic and Atmospheric Administration, Tidal Characteristics and Datums of LagunaM adre, Texas
1, 53 (July 1995).

"1d. at 53.
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NOS policies. The purpose of the report was not to fix land titles but to guide NOAA’stide tabulations.
Y et the dissent argues that this report, written after this litigation began, in cooperation with one of the
parties, uang different criteria than those which determine this case and for different purposes supersedes
Luttes and the dvil law. Had the present litigation been concluded before the report issued, or had the
report been withdrawn before this litigation concluded, the dissenting Justices would presumably favor
the Foundation’ spogtion. Thedissent’ spostionisthat early nineteenth century Spanish and Mexican civil
law and Texas land titles dong the seashore fluctuate depending on NOAA'’ s evolving understandings of
tida charecterigticsin the region. Because “[t]he federd government hasdeclared asa matter of law that
the tide cannot be measured,” ™ according to the dissent, the dvil law regarding shorelines gpplied to these
land grants from 1804 to 1995 and then stopped, shifting 35,000 acres from the Foundation to the State.
With great respect for the power of the federa government, we do not agree that an agency’s
understanding of nature can dter history.

The conditions inthe Laguna M adre inthe regioninvolved inthe present case are the sameasthose
inthe regioninvolved inLuttes. What the Foundation has measured — what NOAA hassometimescalled
“tide” and sometimes not — is precisdy the mean daily high water levd that Luttes says the avil law
requires to be measured. Whether NOAA choosesto cdl such levels “tidd” asit did for many years, or
to cdl them“non-tidd” asit hasin its 1995 report, high water levels can be measured inthe disputed area

just asthey could be measured inLuttes, and daily measurements can be averaged to get amean, and that

" Post at .
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mean can be adjusted with actuad and extrapolated data over a tidd epoch of 18.6 years. The
Foundation’ s oceanologist did that and determined that meandaily highwater was 0.60 to 0.75 foot above
the NGVD over the disputed area. Thereisaregular flow of water in the digouted area, but not like an
openbeach. Water flow isregular in both places over different periods of time. NOAA and the dissent
might not consider thisflow “tiddl”, but tharr understandings do not fix the Foundation’ sboundary. Theavil
law does. Theissuein the case, stripped of obscuring rhetoric, is whether the regular movement of weter
over the disputed area makes it a*“ shore’ within the meaning of the origind land grants and the governing
cavil law at thetime as condrued in Luttes. That depends on whether the conditions Luttes considered
were materidly different from those in this case, and the answer to that isno, asthe extensive passages we
have quoted from Luttes demonstrate.

The dissent argues that usng mean daily high water levelsto mark the shordine inan area like this
“is mply junk science.””® But the determination of where to mark a shordline is a matter of law, not
science. Thelaw might place the shoreline a the highest level reached by water annudly, asfor example
the court in Humble Oil concluded the avil law did. Or the law might locate shorelines a changesin
vegetationand devation, asthe State argues should be done here. In fact, however, according to Luttes,
eighteenth century avil law did neither but instead marked shorelines where mean dally high weter levels
intersected the upland. The civil law rule was based on the policy of the cultures it served, not “junk

science’. Torgect that rule two hundred yearslater because this Court now thinksit was unsound would

8 Post at .
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bejunk law. The dissent arguesthat Luttes wasill-advised to adopt asngle rule for dl circumstances, but
Luttesdid not adopt arule; Luttes interpreted the rule that Spain and Mexico had adopted. Whether that
ruewaswdl- or ill-consderedisirrdevant. The grantsin thiscaseand in Luttes are governed by the avil
law rule, whatever it was, and Luttes expresdy determined what it was.

The dissent suggests that the boundary line determined by usng a mean high water level one foot
above the NGVD is different from the boundary that would be determined usng actua water level
measurements, but thisis Smply not true. Whether mean high water is aslow as seven inches or as high
astweveinchesabove the NGV D, the boundary lineis exactly the same: the west bank of the Intracoastal
Waterway. The evidence does not, and need not, show where the boundary was before the Intracoastal
Waterway was dredged.

The dissent argues that historica evidence better shows the location of the boundary line, even
though it concedes that surveys were notintended to establishboundaries. Historicd evidenceisimportant
in trying to understand what the civil law meant by a shoreline, but once that law has been interpreted, it
cannot be defeated by the views of individud surveyors and others. Luttes held that what Spain and
Mexico meant when they granted land to a shoreline was mean daily high water level. That sad, the
higtoricd record in a particular case no longer matters. No surveyor or grantee could either expand or
contract the meaning of the sovereign’s grant.

Findly, the dissent sudioudy ignores one very important fact: that water reaches the bluff line the
State claims as a boundary at most once or twice ayear. It isodd to think of a shore as the place where

water dmost never is.
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For the reasons we have explained, we reverse the judgment of the court of appeds and remand

the case to the trid court for rendition of judgment in accordance with this opinion.

Nathan L. Hecht
Judtice

Opinion ddivered: August 29, 2002
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