IN THE SUPREME COURT OF TEXAS
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IN RE TEXAS NATURAL RESOURCE CONSERVATION COMMISSION, RELATOR
QAAAAAQ4884484884484484480444484484444484444484444444444444444444
ON PeTITION FOR WRIT OF MANDAMUS
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JusTice JEFFERSON delivered the opinionof the Court, inwhich CHIEF JuSTICE PHILLIPS, JUSTICE
HecHT, JusTice ENocH, JusTice OWEN, and JusTICE RODRIGUEZ joined.

JusTice BAKER filed adissenting opinion, in which Justice HANKINSON and JusTice O’ NEILL
joined.

Theissue inthis origind mandamus proceeding is whether a district court may extend atemporary
resraning order by forty-two days without the restrained party’s consent. Because the district court
abused itsdiscretionand the relator does not have anadequateremedy by appeal, we conditiondly granted
the writ on June 13, 2002.

The City of Marshdl, Texas, gpplied to the Texas Natura Resources Conservation Commission
to amend the city’ s certificate of adjudication. The certificate previoudy alowed the city to divert 16,000
acre-feet of water per year from Cypress Creek basin of Lake Caddo for municipd purposes. The city
sought an amendment that would alow it to provide water for industrial purposes.

The TNRCC' s executive director granted the City of Marshdl’ sapplicationon March 25, 2002.
Under the Commisson’s rules, permits and other approvals are generdly effective when the executive
director signsthem. 30 Tex. AbDMIN. Cobe 8 50.135. On April 4, 2002, the City of Uncertain, Texas,
the Caddo Lake Area Chamber of Commerce and Tourism, the Grester Caddo L ake Association, the
Caddo Lake Indtitute, John T. Echals, and Barry L. Bennick and others moved the TNRCC to overturn
the executive director’s decison, seeking a contested case hearing before the three TNRCC

Commissone's.



While their motionwas pending withthe TNRCC, the City of Uncertainand the other movantsfiled
the underlying suit in digtrict court on April 15, 2002, seeking atemporary restraining order, a temporary
injunction, and permanent relief. The plaintiffs telephonicaly notified the TNRCC that the trid court had
scheduled a hearing onthe temporary restraining order. The TNRCC attended the hearing and opposed
the plaintiffs requests. On April 17, 2002, the digtrict court issued an order barring the TNRCC from
giving immediate effect to the City of Marshdl’s amendment until the TNRCC had an opportunity to rule
onthe plaintiffs motionto overturnthe executive director’ sdecison. Thedistrict court’ sorder Sated that,
by agreement of the parties, the restraining order would expire on May 13, 2002. The order did not
require a bond and set the hearing on the plaintiffs application for a temporary injunction for May 14,
2002.

On May 8, 2002, the TNRCC extended itstime to act on the maotion to reconsider the City of
Marshdl’s amendment to June 14, 2002, and the Commissioners scheduled it for their agendathat day.
See 30 Tex. AbmIN. CobE 8 50.139(e), (f)(1)(dtating that motion is overruled 45 days after notice of
executive director’ s decison but may be extended up to 90 days). On May 10, 2002, the plaintiffs moved
the didtrict court to extend the time period of the temporary restraining order. Thedistrict court conducted
ahearing that day. The TNRCC argued that the district court should not extend the temporary restraining
order for any additional period, and in no event for morethan fourteen days. The didtrict court extended
the effective period of the temporary restraining order to June 25, 2002 and aso reset the temporary
injunction hearing for June 25.

The TNRCC contends that the district court abused its discretion by granting the extension over
the TNRCC' s objection, thereby contravening Texas Rules of Civil Procedure 680 and 687. Rule 680
providesin part that:

Every temporary restraining order granted without notice . . . shdl expire by its terms

within such time after Sgning, not to exceed fourteendays, asthe court fixes, unlesswithin
the time so fixed the order, for good cause shown, is extended for alike period or unless
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the party agains whomthe order is directed consents that it may be extended for alonger

period. The reasons for the extension shdl be entered of record. No more than one

extension may be granted unless subsequent extensions are unopposed.
Tex. R. Civ. P. 680. The red parties note that the rule's first, second, and fifth sentences refer to
temporary restraining orders “granted without notice.”* They argue that Rule 680’ sexpress limitation on
extendons of time does not apply here because the TNRCC had notice of the didrict court’s initid
temporary restraining order hearing and its hearing on the extension motion. The real parties contend that
temporary restraining order requirementsare found inthe find sentence of Rule 680 and in Rules 682 and
683, none of which redtrict atria court’s discretion to extend its temporary restraining order.

The TNRCC argues that whenatemporary restraining order isgranted, regardless of notice, Rule
680 permitsonly asngle extensionof fourteen days absent consent. The TNRCC contendsthat Rule 680
attemptsto disinguishtemporary restraining orders from temporary injunctions, not temporary restraining
orderswithnaticefromthose without. The TNRCC further contends that if the real parties’ interpretation
iscorrect, thenmany of Rule 680’ s requirements do not gpply to temporary restraining orders granted with

notice.

! Rule 680. Temporary Restraining Order

No temporary restraining order shall be granted without notice to the adverse party unless
it clearly appears fromspecific facts shown by affidavit or by the verified complaint that immediateand
irreparableinjury,loss, or damagewill result to the applicant before notice can be served and ahearing
had thereon. Every temporary restraining order granted without notice shall be endorsed withthe date
and hour of issuance; shall be filed forthwith in theclerk's officeand entered of record; shall define
the injury and state why it is irreparable and why the order was granted without notice; and shall
expire by its terms within such time after signing, not to exceed fourteen days, as the court fixes,
unlesswithin thetime so fixed the order, for good cause shown, is extended for alike period or unless
the party against whom the orderis directed consents that it may be extended foralonger period. The
reasons for the extension shall be entered of record. No more than one extension may be granted
unless subsequent extensions are unopposed. In case a temporary restraining order is granted
without notice, the application for atemporary injunction shall be set down for hearing at the earliest
possible date and takes precedence of all matters except older matters of the same character; and
when the application comes on for hearing the party who obtained the temporary restraining order
shall proceed with the applicationforatemporary injunction and, if he does not do so, the court shall
dissolvethetemporary restraining order. Ontwo days' noticetothe party who obtained thetemporary
restraining order without notice or on such shorter noticeto that party as the court may prescribe, the
adverse party may appear and move its dissolution or modification and in that event the court shall
proceed to hear and determine such motion as expeditiously as the ends of justice require.

Every restraining order shall include an order setting a certain date for hearing on the
temporary or permanent injunction sought.



We agree that dl temporary restraning orders are subject to Rule 680's limitations on duration.
We have held that “[€]xtensions of temporary restraining orders, absent some specia statutory authority
..., must meet the limitations of TEX. R. CIV. P.680....” Ex parte Lesikar, 899 SW.2d 654, 654
(Tex. 1995) (holding that such extensons must be in writing). Rule 687(€) requires al temporary
restraining ordersto “ state the day and time set for hearing, which shal not exceed fourteen days from the
date of the court’s order granting such temporary restraining order.” Tex. R. App.P. 687(€). Byitsplan
terms, Rule 687(e) limits any temporary restraining order to fourteen days. Rule 680 provides the only
method for extending atemporary restraining order beyond fourteen days.

Rule 680 was origindly taken dmost verbatim from Rule 65(b) of the Federal Rules of Civil
Procedure. The federd rule has retained the ten-day limit on temporary restraining ordersthat the Texas
rule has extended to fourteen days. The fourth sentence of the Texas rule, prohibiting more than one
opposed extension, was added in 1984 and is not found in the federal rule. Even without that sentence,
the federa courts have construed their rule aswe do ours. As aleading commentary summarizes.

Thetext of Rule 65(b) seems toexcludeany possbilitythat atemporary restraining

order can remain in force beyond twenty days. Not surprisingly, therefore, some courts

have had no difficulty finding that twenty days-the ten days that the origina order may stay

in effect plus an extenson for a like period for good cause shown-s the longest that a

temporary restraining order can be operative. Indeed, it has been held that thislimitation

appliesevenwhenthe order isnot issued ex parte and both notice and a hearing are held.
CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE 8 2953, at 279-80 (1995)
(footnotes omitted).

Moreover, if aparty can obtain unlimited extensions of atemporary restraining order, therewould
be no reason to ever seek a temporary injunction, which has more sringent proof requirements. See
MillwrightsLocal Union No. 2484 v. Rust Eng’ g Co., 433 S.W.2d 683, 685-87 (Tex. 1968) (holding
that temporary restraining order may issue onswornpetitionwhile temporary injunctionrequires evidence).

Asour Court has explained:



An gpplicant for atemporary injunctionseeks extraordinary equitable relief. He seeksto

immohilize the defendant from a course of conduct which it may well be hislegd right to

pursue. Crowded dockets, infrequent jury trial weeks, or trial tacticscan often delay atrid

of a case on its merits for many months. The applicant has, and in equity and good

conscience ought to have, the burden of offering some evidence which, under applicable

rules of law, establishes a probable right of recovery. If not, no purposeis served by the

provisons of Rule 680, Texas Rules of Civil Procedure, limiting the time for which a

restraining order granted without a hearing can operate and requiring a hearing before a

temporary injunction can issue.

Camp v. Shannon, 348 S.W.2d 517, 519 (Tex. 1961). Here, dthough the TNRCC had natice, the
temporary restraining order issued on sworn pleadings and the tria court has not conducted anevidentiary
hearing. We hold that Rule 680 governs an extension of atemporary restraining order, whether issued with
or without notice, and permitsbut one extensonfor no longer than fourteen days unlesstherestrained party
agreesto alonger extenson. Therefore, thedigtrict court abused its discretion by granting an extension for
more than fourteen days.

The TNRCC contends that appedl is inadequateto remedy atemporary restraining order granted
for aperiod longer thanRule 680 dlows. Thered partiesin interest do not disagree, and theissue appears
to be one of first impression.?

The initid inquiry is whether the district court’s order is an appealable order. A temporary
restraining order is generdly not appeaable. See Del Vallelndep. Sch. Dist.v. Lopez, 845 S.W.2d 808,
809 (Tex. 1992). A temporary injunction, however, is an appeadble interlocutory order. See Tex. Civ.
PrAacC.& Rem . CopE 8§ 51.014(4). Thefact that theorder isdenominated asatemporary restraining order
does not control whether the order is appedlable. Whether an order is a non-appeal able temporary
restraining order or an appedal able temporaryinjunctiondependsontheorder’ s characteristics and function,
not itstitle. Qwest Communications Corp. v. AT & T Corp., 24 SW.3d 334, 336 (Tex. 2000); D€l

Valle, 845 SW.2d at 809. In Ddl Valle, we explained the roles the different orders serve:

2 The dissent complainsof thelackof citationto “ cases in which courts have exercised mandamusjurisdiction
to review a complaint about atemporary restraining order,” but the dissent likewise does not cite any casesin which a
court even considered mandamus under these circumstances, much less rejected it.

5



A temporary restraining order is one entered as part of a motion for a temporary
injunction, by whichaparty is restrained pending the hearing of the motion. A temporary
injunction is one which operates until dissolved by an interlocutory order or until thefina

hearing.

Id. (quoting Brines v. Mcllhaney, 596 S.W.2d 519, 523 (Tex.1980)). We observed in Del Valle that
an order “which directs the conduct of a party but does not contemplateimminent disposition of a request
for atemporary or permanent injunction, cannot be categorized as anon-apped able temporary resraining
order.” Del Valle, 845 SW.2d at 809.

Thedidrict court’ sinitid order here has the characteristics and function of atemporary restraining
order. It restrained the TNRCC from givingimmediate effect to the executive director’ sauthorization. The
order provided for itsown dissolutionand set a hearing on the temporary injunctionmotionondatesagreed
to by the parties as Rule 680 permits. It does not ater the status quo. See Transport Co. of Tex. v.
Robertson Transps., 261 S.W.2d 549 (Tex. 1953) (holding that status quo of the controversy wasthe
gatus immediately before Commission order granting amendment to certificate). It does not grant dl the
relief sought for a temporary injunction (injunction until trial on the merits), or a permanent injunction
(injunction from granting the amendment here and other requested amendments). The question remains
whether the improper extension order converted the temporary restraining order into an appedlable
temporary injunction.

Our Court hasnot addressed the effect of Rule 680's time limits on the gpped ability of temporary
restraining orders or extensons. The temporary orders in Qwest and Del Valle were not denominated
temporary resraining orders, and Rule 680's deadlines were not discussed as a factor in the decisons.
Three courts of appeals' opinions have considered whether atemporary restraining order inexcess of Rule
680's deadlinesis effectively an gpped able temporary injunction, and reached different results. Compare
LaredoJunior CollegeDist.v. Zaffirini, 590 S.W.2d 535 (Tex. Civ. App.—San Antonio 1979, writref’d
n.r.e.), with Global Natural Res. v. Bear, Searns & Co., 642 SW.2d 852, 854 (Tex. App.—Dadlas

1982, no writ) and Plant Process Equip., Inc. v. Harris, 579 S\W.2d 53, 54 (Tex. Civ. App.—Houston
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[14th Digt.] 1979, no writ). InZaffirini, the court of apped s held that a second extension of atemporary
restraining order contrary to Rule 680 should not be considered an appealable temporary injunction.
Zaffirini, 590 SW.2d at 536. The trid court had granted the second extension when it recessed the
temporary injunction hearing for atwo-week period, and extended the temporary restraining order “* until
the hearing on the gpplication for temporary injunction is concluded or until further orders of’ the court.”
Id. The court of appeals held that the extension could not be considered an appedable order granting a
temporary injunction, but wasin effect “an invaid atempt to prolong the life of the temporary restraining
order.” Id.

In Global Natural Resources and Plant Process Equipment, the courts held that an order that
does more than protect the status quo for the dlowable period under Rule 680is functiondly an appedable
temporary injunction. SeeGlobal Natural Res., 642 S.W.2d at 854; Plant Process Equip., 579 SW.2d
at 54. However, in both cases the chalenged order was held to be a temporary injunction because it
atered the status quo, not because of the order’ s duration.

Thus, no court hashdd that atemporary restraining order was effectively an gppedlable temporary
injunction for the sole reason that it granted alonger period of restraint than Rule 680 alows. But there
are anumber of cases decided prior to Rule 680 in which arestraining order of inordinate duration was
determined to be appealable. See, e.g., Richardson v. Martin, 127 S.W.2d 247 (Tex. Civ. App.—Waco
1939, writ ref’d); Barkley v. Conklin, 101 S.\W.2d 405, 407 (Tex. Civ. App.—Waco 1937, no writ);
Terrell v. Alpha Petroleum Co., 54 SW.2d 821 (Tex. Civ. App.—Beaumont 1932), aff’'d 59 SW.2d
364 (Tex. 1933). Those cases did not have the benefit of Rule 680's fixed deadlines; therefore, they do

not provide a standard for distinguishing temporary restraining orders from temporary injunctions based



on duration alone> Moreover, the issue in those cases was whether a purported temporary restraining
order could be appeded; the availability of mandamus was not at issue.

The dissenting opinion’ s view—that atemporary restraining order exceeding Rule 680 time periods
is an gppedable temporary injunction-would require disapproving Zaffirini, the only Rule 680 deadline
case appedled to this Court. But such a holding would not answer whether an apped is an adequate
remedy for atemporary restraining order that violates Rule 680 time limits.

The TNRCC argues, and we agree, that if the order is appealable, even an accelerated appeal
would be inadequate because of the need for an expeditious decison. The short duration Rule 680 dlows
for temporary regraining orders is a critica safeguard againg the harm occasioned by a restraint on
conduct that has yet to be subject to atruly adversaria proceeding. But the rules governing accelerated
gppedls contemplate an appellate process far in excess of fourteen days. Unlike the Stuation in origind
proceedings, a party pursuing an expedited gppeal must obtain the consent of opposing parties to use a
sworn record. Tex. R. App. P. 28.3. Without that consent, an accelerated apped requires either that a
clerk prepare arecord or that the gppellant obtain an order from the triad or appellate court directing the
clerk totranamit the origina papers. 1d. Rules28.3, 34.5(f). If therecord is not filed timely, the appellate
clerk isdirected to natify those responsible for its preparation and request that the record be filed within
ten days. I1d. Rule 37.3(a)(1). The gppdlant’s brief is due twenty days from the filing of the record; the
appellee sbrief isdue twenty days later. 1d. Rule 38.6(a), (). By thetimethis accelerated process winds
its course, a party would have been restrained far beyond the period ostensibly guaranteed by Rule 680.
See Reagan Nat'| Adver. v. Vanderhoof Family Trust,  SW.3d __ (No. 03-01-00318-CV) (Tex.

App.-Austin 2002, no pet.) (temporary injunction mooted during course of accelerated appeal); Salazar

3 Rule 680's statutory predecessor did not provide any comparable limits on the duration or extension of
temporary restraining orders. See TEX. REV. CIV. STAT. art. 4654 (superceded 1941). SeeEllisv.Vanderslice, 486 S.W.2d
155, 158 (Tex. Civ. App.—Dallas 1972, no writ)(holding that rule 680 time limits did not constrain courts of appeals’
authority to review temporary restraining orders that do more than maintain status quo until trial court can conduct a
hearing).



v. Gonzales, 931 SW.2d 59, 60 (Tex. App.—Corpus Christi 1996, no writ) (accel erated appeal that took
more than 90 days to file the record, file appellant’s and appellee’s briefs, and set for submisson was
mooted by early voting beginning three days after submisson).

Certainly, acourt of appeals may expedite an accelerated apped even further. Initsdiscretion,
the court of appeds may grant temporary orders, shorten the briefing schedule, or dlow the caseto be
submitted without briefs. 1d. Rules28.3, 29.3. But whether an acceerated appeal will adequately remedy
anorder violaing Rule 680 time limitations must not depend on courts' favorable exercise of discretionand
opposing counsel’s and court personnd’s cooperation. We hold that mandamus is available to remedy a
temporary resraining order that violates Rule 680's time limitations. Accordingly, without hearing ord
argument, we conditiondly granted the writ directing the didtrict to set aside its May 10, 2002 extension
order. Id. Rule 52.8(c).

Wadlace B. Jefferson
Judtice

OPINION DELIVERED: August 30, 2002



