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Justice O’NEeiLL ddivered the opinion of the Court.

In this case, we must decide whether an insurance company owes its at-will independent agent a
common-law duty of ordinary care ininvestigating the agent’ saleged misconduct. Wemust also determine
whether the company’s dleged conduct will support the agent’ sdam for intentiond inflictionof emotiona
distress. A divided court of appeals hdd that the company did owe its agent such a duty, and that the
evidence waslegdly sufficient to support the agent’ srecovery for intentiond inflictionof emotiond distress.
54 SW.3d 361. We decline to recognize a negligent-investigation cause of action in this circumstance,
because to do so would subgtantidly dter the parties at-will relationship. Additionaly, we hold thet the
company’ saleged actions do not riseto the leve of extreme and outrageous conduct necessary to maintain

a dam for intentiond infliction of emotiond distress. Accordingly, we reverse the court of appeas



judgment and render judgment that the agent take nothing.
I
Background

James Sears worked as an independent insurance agent for Texas Farm Bureau Insurance
Companies. According to their agreement, either party could terminate the contract with ten days notice
“and no cause shdl berequired.” Thus, Sears was an a-will agent and, as the parties acknowledge, his
relaionship with Texas Farm Bureau has dl the characterigtics of a-will employment.

In 1983, Sears reported to the office manager, Joe Swest, that a Farm Bureau adjuster, aloca
contractor, and possibly some agents were involved in a kickback scheme. Both Sears and Swesat
reported these dlegations to Farm Bureau's main office. Over the next few years, Sears made amilar
reports to his superiors, induding a district manager, but Farm Bureau did not act on any of these
dlegations. In 1990, a policyholder, who later was identified as Sears s client, sent an anonymous | etter
to FarmBureauand the Texas Department of Insurance dleging that Mickey Walker, alocd contractor,
Don Lackey, aFarm Bureau adjuster, and Searswere dl involved in a kickback scheme. According to
theletter, Searsreferredinsuredsto Walker, who madeinflated bidsthat L ackey thenapproved. Theletter
aso dleged that Sears was aware that insurance clams were being inflated.

Because of these alegations, Farm Bureau' sinterna auditor, Darren Cdlaway, reviewed Sears's
files and determined that afew clamswere suspicious. Farm Bureau decided to investigate the aleged
kickback scheme and hired a private investigetor, Bill Graham, to conduct the investigation.  According

to Sears, Farm Bureau established no guidelines for Graham's investigation.  Sears claims that Graham
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unfarly targeted him and used unethica investigation methods, such as fasely implying that the police
believed Searswasinvolved incrimind activity, and contacting other insurance agenciesintheloca market.
Although Graham's investigation uncovered no direct evidence that Sears was involved in a kickback
scheme, Graham derted Farm Bureau that, because Sears had suspicious dedings on two clams, Sears
should be considered a suspect. After reviewing and assessing Graham' sfindings, Farm Bureau terminated
Sears on October 1, 1990. Sears dleges that the investigation tainted him in the local insurance market
and prevented him from finding a job.

After Farm Bureau terminated Sears, it turned the investigation’ s results over to the Texas Board
of Insurance, the United States Postal Service, the United States Attorney's Office, the Internad Revenue
Service, and various other federd agencies. There was evidence that Graham or Callaway had Walker,
the contractor involved in the kickback scheme, prepare an IRS Form 1099 listing the amount Sears
dlegedly recaived in kickbacks, implying that Sears had evaded taxes by failing to report thisincome. In
addition, Farm Bureau unsuccessfully attempted to persuade the InsuranceBoardtorevoke Sears slicense
to sl insurance. Although Lackey and Waker were indicted, and Waker was convicted, the crimind
authorities never took action against Sears.

IN 1993, Sears and hiswife sued Farm Bureau, Sweat, and LewisRix, the district manager, dleging
defamation, negligent and grossly negligent investigation, negligent and intentiond infliction of emotiona
distress, and wrongful discharge. The trid court granted summary judgment for Rix and Sweet on dl
cdams, and for Farm Bureauondl dams except negligence and intentiond infliction of emotiond didtress.

The jury found Farm Bureau lidble for negligent and grosdy negligent investigetion and for intentional
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inflictionof emotiona distress, and awarded compensatory and punitive damages. Thetria court rendered
judgment on the verdict for Sears. The court of gpped s affirmed the judgment on the intentiond infliction
of emotiond distressdam. The court aso held that Farm Bureau owed Searsaduty to use ordinary care
inits investigation, but concluded that the evidence was factudly insufficient to support the jury's verdict
on this dlam. Accordingly, the court severed the negligent-investigation clam, and remanded for a new
trid. Id. at 367. We granted review to decide whether, in conducting itsinvestigation, Farm Bureau owed
aduty of ordinary careto Sears, itsat-will agent, and to determine whether Farm Bureau’ saleged conduct
will support adaim for intentiond infliction of emotiond distress?
[
Negligence

We have never decided whether an employer owesiits at-will employee a duty of ordinary care
in investigaing aleged misconduct. Of course, an employer has no duty to investigate at dl before
terminating anat-will employee, because ether party may end the relationship a any time without reason
or judification See Garcia v. Allen, 28 SW.3d 587, 591 (Tex. App.—Corpus Christi 2000, pet.
denied); Riosv. Texas Commer ce Bancshares, Inc., 930 SW.2d 809, 816 (Tex. App.—Corpus Chridti

1996, writ denied). But thereis a conflict among our courts of appeals on whether an employer owesits

YIn the court of appeals, Sears did not pursue the claims on which the trial court granted summary judgment,
and we do not consider the viability of such claims inthis context. Sears did rely on a negligent-undertaking theory in
the court of appeals, arguing that by initiating the investigation Farm Bureau assumed aduty of ordinary care. The court
of appeals rejected this argument, and Sears does not pursueit here. See 54 S.W.3d at 368; RESTATEMENT (SECOND) OF
TORTS 8§ 323(1965). Instead, Sears seeks only to impose an ordinary common-law negligence duty, and we will similarly
confine our analysis.



a-will employee a duty of ordinary care once it has decided to investigate the employee’s aleged
misconduct. Compare Texas Farm Bureau Ins. Cos. v. Sears, 54 SW.3d at 369, with Wal-Mart
Sores, Inc. v. Lane, 31 SW.3d 282, 294 (Tex. App.—Corpus Christi 2000, pet. denied) (holding
employer has no implied duty to exercise reasonable care when conducting sexud harassment
investigation).

The court of appeds in this case premised its duty holding on the risk/utility formulation we
aticulated in Bird v. W.C.W.:

In determining whether toimposeaduty, this Court must consider the risk, foreseedhility,

and likdlihood of injury weighed againgt the socid utility of the actor’s conduct, the

magnitude of the burden of guarding againg the injuryand the consequences of placing that

burden on the actor.
868 S.W.2d 767, 769 (Tex. 1994), citedinTexas Farm Bureau Ins. Cos. v. Sears, 54 S.W.3d at 368.
The court of gppedls consi dered factorsfavoringimposing aduty to be the foreseesbility and likelihood that
“if the investigation unjustly implicated Searsin the *kickback’ scheme, he would be fired, his reputation
would be damaged so that he could not gain other employment in the insurance field, and he would suffer
financid ruin, to name afew.” 54 SW.3d at 369. The court considered “foreseeability” of therisk to be
the “*foremost and dominant consideration’” in applying the test. 54 SW.3d at 368 (quoting Greater
Houston Transp. Co. v. Phillips, 801 S.W.2d 523, 525 (Tex. 1994)). Although acknowledging that
“socid utility” weighed againgt imposing such aduty because insurance companies should be encouraged
to “guard againg fraud and wrongdoing,” the court determined that the burdenaccompanying thisduty is

dight because employers have control over thar investigations. 1d. at 369. Weighing these factors, the



court concluded that Farm Bureau owed Sears a duty to use reasonable care in conducting the
investigation. 1d.

We conclude that the court of appedls erred inconducting itsrisk/utility andyss because it wholly
faled to congder the impact imposing such a duty would have on the at-will employment doctrine. See
Bird, 868 S\W.2d at 769 (consdering, among other factors, the consequences of imposing aduty on a
party). Under that doctrine, absent a contract, the relationship between an employer and an employeeis
“a will,” meaning that, except for very limited circumstances not relevant in this case, ether party may
terminate the employment relaionship for any reason or no reason at al. See City of Midland v.
O'Bryant, 18 S\W.3d 209, 216 (Tex. 2000); Sabine Pilot Serv., Inc. v. Hauck, 687 S\W.2d 733, 735
(Tex. 1985) (recognizing a narrow exception to a-will employment for employees discharged soldy
because they refused to act illegdly). At-will employment is an important and long-standing doctrine in
Texas, see Fed. Express Corp. v. Dutschmann, 846 S.\W.2d 282, 283 (Tex. 1993) (per curiam) (citing
East Line& RRR. v. Scott, 10 SW. 99, 102 (Tex. 1888)), and we have beenreuctant to impose new
common-law duties that would dter or conflict with the at-will rdationship. See City of Midland, 18
SW.3d at 216 (declining to recognize a duty of good faith and fair dedling in the employer-employee
reaionship, in part, because this duty “would completely dter the nature of the at-will employment
relaionship”); cf. Austin v. Healthtrust, Inc., 967 SW.2d 400, 403 (Tex. 1998) (holding that there is
no common-law whistleblower exception to at-will employment because such an exception would
“eviscerate the specific measures the Legidature has dready adopted”).

The vast mgority of other states courts that have consdered the issue have declined to recognize
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aduty to investigate before terminating an at-will employee, or a duty to investigate an at-will employee's
aleged misconduct with ordinary care. See Walt v. State, 751 P.2d 1345, 1351 n.9 (Alaska 1988)
(holding thet thereis no negligent-investigation clam “in a public employer-employee context”); Chellsen
v. Pena, 857 P.2d 472, 476-77 (Colo. Ct. App. 1992) (refudng to recognize adamfor negligent breach
of acontractua duty to examine anemployee srecord); Morrisv. Hartford Courant Co., 513 A.2d 66,
68 (Conn. 1986) (dedining to recognize a negligent-investigationdam); Theisen v. Covenant Med. Ctr .,
Inc., 636 N.W.2d 74, 82 (lowa 2001) (rejecting a negligent-investigation claim because it “goesto the
heart of the employer’ s decison-making process’ and would “ create an exception swallowing the rule of
a-will employment”); Bagwell v. Peninsula Reg’'| Med. Ctr., 665 A.2d 297, 320-21 (Md. Ct. Spec.
App. 1995) (halding that an employee does not have a negligent-investigation clam, in part, because of
the at-will employment relationship); Ferrett v. General Motors Corp., 475 N.W.2d 243, 246 (Mich.
1991) (conduding there is no duty to evauate or correctly evauate an employee before termination);
Lambert v. Morehouse, 843 P.2d 1116, 1118-19 (Wash. Ct. App. 1993) (“[W]e conclude that
Washingtoncourts have not and should not recognize a cause of actionfor negligent investigation.”); Wil der
v. Cody Country Chamber of Commerce, 868 P.2d 211, 222 (Wyo. 1994) (holding that thereis no
clam for negligent investigation); see also Vicev. Conoco, Inc., 150 F.3d 1286, 1292 (10th Cir. 1998)
(dedlining, under Oklahoma law, to recognize the negligent-investigation tort when the plaintiff alegesthat
the employer did not investigate harassment dams); Johnsonv. Delchamps, Inc., 897 F.2d 808, 811 (5th
Cir. 1990) (holding that, under Louisanalaw, an employer may terminate an a-will employee even if the

reason for termination was based on incorrect or carelesdy gathered information); Rice v. Comtek Mfg.
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of Oregon, Inc., 766 F. Supp. 1544, 1549 (D. Or. 1990) (dating that, under Oregonlaw, thereisno duty
to investigate an employee’ s conduct before termination); Gossage v. Little Caesar Enters,, Inc., 698
F. Supp. 160, 161, 163 (S.D. Ind. 1988) (concluding that, under Indianalaw, thereisno negligencedam
for the employer’s conduct of a polygraph and voice-stress test that led to termination); Butler v.
Westinghouse Elec. Corp., 690 F. Supp. 424, 430 (D. Md. 1987) (holding that, under Maryland law,
an employer has no duty to investigate the employee’s dleged violation of company policy); but see
Chamberlain v. Bissl Inc., 547 F. Supp. 1067, 1080-81 (W.D. Mich. 1982) (recognizing aduty of
ordinary care in performing contractud obligations, including conducting an annud performance review);
Kizer v. Semitooal, Inc., 824 P.2d 229, 235-36 (Mont. 1992) (explaning that athough M ontana does not
generdly recognize aclam for negligent termination, negligently falling to investigate an employee before

discharge Sates a “ separate and digtinct” clam).

These courts have reasoned that a negligent-investigation daim would be inconsgtent with, and
would sgnificantly alter, the at-will employment relaionship. We, too, bdieve that recognizing such aduty
in this context would significantly damage the at-will employment relationship that Texas has so carefully

guarded. See City of Midland, 18 SW.3d at 216.

By ddfinition, the employment-at-will doctrine does not require an employer to be reasonable, or
even careful, in making its termination decisons. If theat-will doctrinealows an employer to dischargean
employeefor bad reasons without lighility, surely anemployer should not incur ligbility whenitsreasons for

discharge are cadedy formed. Engrafting a negligence exception on our at-will employment



jurisprudence would inevitably swallow the rule. See Figueroa v. West, 902 SW.2d 701, 706 (Tex.
App.—El Paso 1995, no writ) (holding that an at-will employee has no negligent-termination daim); Shell
Qil Co. v. Humphrey, 880 SW.2d 170, 175-76 (Tex. App.—Houston [14th Dist.] 1994, writ denied)
(observing that there is no negligence exceptionto the a-will employment doctrine); see also Theisen, 636
N.W.2d at 82 (explaining that dlowing a negligent-investigationdamwould not only contradict the court’s

refusal to recognize a negligent-discharge clam but would aso “swalow(]” the at-will-employment rule).

Moreover, aproper consderationof “the socid utility of the actor’s conduct, the magnitude of the
burden of guarding againg the injury and the consequences of placing that burden on the actor” weighs
againg imposing a duty on an employer in this context. Bird, 868 SW.2d at 769. Nearly every
investigation that an employer conducts requires it to resolve factua disputes and make reasonable
credibility determinations.  Certainly it is hoped that employers will exercise due care in making the
potentidly devagtating decision to terminate an employee for misconduct. But second-guessing an
employer’s judgment in such a Stuation provides a strong disincentive for companies to investigate
dlegations of employee misconduct inthefirg ingtance. 1t issmply not in the public’ sinterest to dissuade
employers from conducting interna investigations when employee-wrongdoing is suspected. Nor isit in
employees best interest to recognize a duty that would encourage employers to discharge employees

sugpected of wrongdoing without first attempting to discover the truth.

Sears argues that recognizing a negligent-investigation claim under the facts presented will not



ggnificantly dter the a-will employment doctrine, because Farm Bureau controlled the investigation and
could have amply opted to terminate Sears without investigation. But again, imposng ligbility on Farm
Bureau for taking steps to determine the vdidity of alegations lodged at its at-will agents creates a
digncentive for insurance companies to vigoroudy police insurance fraud and other wrongdoing. And
creeting anincentive for insurance companiesto summarily dismiss thelr agentswhenmisconduct ismerdy
rumored iscertainly not in the best interest of agentsin Sears s position. In sum, we decline to recognize
a cause of action agang employers for negligent invedigation of therr a-will employees dleged
misconduct. Accordingly, the court of gppedserredin remanding Sears snegligent-investigation clam for

anew trid.

Intentional Infliction of Emotional Distress

To prevail on hisdam for intentiond inflictionof emotional distress, Sears had to prove that: (1)
FarmBureauacted intentiondly or recklesdy; (2) its conduct was extreme and outrageous, (3) itsactions
caused Searsemotiond distress; and (4) Sears semotiona distresswassevere. See GTE Southwest, Inc.
V. Bruce, 998 SW.2d 605, 611 (Tex. 1999). To beextreme and outrageous, adefendant’ s conduct must
be “* s0 outrageous in character, and so extreme indegree, asto go beyond al possible boundsof decency,
and to be regarded as atrocious, and utterly intolerable inadvilized society.”” Twyman v. Twyman, 855

SW.2d 619, 621 (Tex. 1993) (quoting RESTATEMENT (SECOND) OF TORTS § 46 cmt. d (1965)).
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Conduct that ismerely insendtive or rude is not extreme and outrageous. GTE Southwest, 998 S W.2d
at 612. Likewise “mereinaults indignities, threats, annoyances, petty oppressions, or other trividitiesdo
not rise to the level of extreme and outrageous conduct.” 1d. Initidly, the court must decide “whether the
defendant’ s conduct may reasonably be regarded as so extreme and outrageous as to permit recovery .”
Wornick Co. v. Casas, 856 SW.2d 732, 734 (Tex. 1993) (citing RESTATEMENT (SECOND) OF TORTS
846 cmt. h (1965)). Only when reasonable minds may differ is it for the jury, “subject to the court’s
control, to determine whether, in the particular case, the conduct has been sufficiently extreme and
outrageous to result in liahility.” GTE Southwest, 998 SW.2d at 616 (citing RESTATEMENT (SECOND)
OF TORTS § 46 cmt. h(1965)). In deciding whether particular conduct risesto an extreme and
outrageous level, we have directed that courts should consider boththe conduct’ s context and the parties
rdaionship. GTE Southwest, 998 SW.2d at 612. Intheworkplace, while an employer’ s conduct might
in some ingtances be unpleasant, the employer must have some discretionto “ supervise, review, criticize,
demote, transfer, and discipling’ itsworkers. 1d. Accordingly, we have declined to recognize intentiona
inflictionof emationd distressdaims for “ ordinary employment disputes,” emphasizingthat extreme conduct
in this context “exigts only in the most unusud of circumstances” Id. a 612-13; see, e.g., City of
Midland, 18 SW.3d at 217 (concluding that employer’s decison to revise job descriptions or change
compensation for certain pogtions is not evidence of extreme and outrageous conduct); Brewerton v.
Dalrymple, 997 SW.2d 212, 216 (Tex. 1999) (finding no evidence of extreme and outrageous conduct
when universty adminigtrators and employees made negative commentsin professor’ s tenure file, denied

the professor tenure, restricted his speech about his tenure file, and assigned him an dlegedly excessve
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course load); Southwestern Bell Mobile Sys., Inc. v. Franco, 971 SW.2d 52, 54 (Tex. 1998) (holding
that even wrongful terminationis not extreme and outrageous conduct); Randall’ s Food Markets, Inc. v.
Johnson, 891 SW.2d 640, 644 (Tex. 1995) (determining that investigation of employee's dleged theft
was not extreme and outrageous even though employer questioned employee in a severe tone, did not
explain the facts, and asked employee how she could have neglected to pay for the dleged stolen item
when she pad for other groceries); Wornick, 856 SW.2d at 735 (holding that ordering employee to
immediately leave the premises and having security guard escort employee out did not rise to the leved of
extreme and outrageous conduct); Diamond Shamrock Ref. & Mktg. Co. v. Mendez, 844 S.W.2d 198,
202 (Tex. 1992) (dating “there would be little left of the employment-at-will doctrine if an employer's
public statement of the reason for termination was, so long as the employee disputed that reason, in and
of itsdf some evidence that atort of intentiond infliction of emotiona disiress had been committed”); cf.
GTE Southwest, 998 SW.2d at 617 (holding that supervisor’ s conduct could be considered extreme and
outrageous when he regularly assaulted, intimidated, and threatened employees, cregting a® denof terror”

through a pattern of ongoing harassment and abuse).

Here, Sears contends that Farm Bureau's investigation and its post-termination conduct were
extreme and outrageous. Sears points to alleged inconsistencies and deficiencies in the way Graham
conducted the investigation, daming that Graham targeted Sears while ignoring his attempts to report
kickback schemes as early as 1983, and misrepresented to Searsthat the police believed he wasinvolved

in crimind activity. But Farm Bureau's conduct in investigating the aleged insurance fraud, though
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understandably unpleasant for Sears, wasin the nature of an “ordinary employment dispute’ and did not
riseto the leve of extreme and outrageous conduct sufficient to sustain adam for intentiond infliction of
emotiond distress. See GTE Southwest, 998 SW.2d at 612-13; cf. Randall’s Food Markets 891
SW.2d a 644 (holding that an employer’ sinvestigation of an employee’ s dleged merchandisetheft was
not extreme and outrageous conduct). Farm Bureau’ s conduct was within the bounds of its discretion to
supervise, review, discipline, and ultimately terminate, itsindependent agentsinlight of alegations regarding
an ongoing kickback scheme. See also City of Midland, 18 SW.3d at 217 (holding that a city’s
reclassfication of postions formerly held by police officers as avilian postions does not rise to the level
of extreme and outrageous conduct). Although such conduct may at timesbeinsengtive, stressful, or even
unnecessary, an insurance company must be afforded some latitude to discover and eliminate aleged
insurance fraud and employee misconduct. Seealso GTE Southwest, 998 S.W.2d at 612 (noting that an
employer must be able to supervise, review, criticize, demote, trandfer, and discipline employees).
Asauming that Sears's complaints about Farm Bureau' s investigation techniques are true, they are no

evidence of extreme and outrageous conduct.

Searsasordiesuponactions that Farm Bureau took after he was terminated to support hisdam
for intentiond inflictionof emotiond distress. In particular, Sears clamsthat Farm Bureau acted extremely
and outrageoudy by reporting the results of its investigetion to various federal and state enforcement
agencies after he was terminated, and by attempting to have his insurance license revoked. In doing so,

Sears clams, Farm Bureau was carrying out a personal vendetta designed to punish Sears for making
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earlier reportsof an dleged kickback scheme. The court of gpped s specificaly relied upon Farm Bureau' s
aleged post-termination conduct in upholding Sears's intentiond infliction of emotional distress claim,
datingthat “the apparently unnecessary and largdy unexplained pursuit of punitive actionagaing Sears after
he wasfired [supported] the trid court’ s determinationthat the conduct was ‘[o]utrageous!’” 54 SW.3d

at 375 (quoting Behringer v. Behringer, 884 SW.2d 839, 844 (Tex. App.—Fort Worth 1994, writ

denied).

We note that, dthough a defendant’s motive or intent is relevant to an intentiond infliction of
emotiona distress daim, it is not enough to support liability. GTE Southwest, 998 S\W.2d at 616.
Rather, “the conduct itsdf must be extreme and outrageous.” Id. Accordingly, any punitive intent or
personal vendetta underlying Farm Bureau's post-termination acts will not, stlanding alone, support an

extreme and outrageous finding. Instead, we must examine Farm Bureau’ s conduct.

The only evidence about Farm Bureau' s interpretation of the investigation’s findings isthat it had
a reasonable belief that Sears was involved in some suspicious dedings and that he had referred some
clientsto a contractor who was suspected of inflating bids and who was|later convicted. Whiletherewas
no direct evidence that Sears violated any laws, there is certainly no evidence that Farm Bureauknew the
reports to be false or manipulated the findings so that Sears would be subject to crimina or other ligbility.
Searss complaint isthat Graham'sinvestigationshould not have beenturned over to the authoritiesbecause
it was conducted inanegligent and offendve manner and should have beenmore thorough. However, that

Farm Bureaumade the authorities awvare of its dlegedly negligent investigation or atempted to insurethat
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any illegd payments it suspected had occurred were reported to the Internal Revenue Service is not
extreme and outrageous conduct; to hold that it is would be tantamount to imposing ligbility for negligent
infliction of emotiona distress, a cause of action that Texas does not recognize. See Boylesv. Kerr, 855

S.\W.2d 593, 597 (Tex. 1993).

We conclude that there is no evidence that Farm Bureau's conduct was extreme and outrageous,

and the court of appeds erred in affirming the trid court's judgment on this basis.

v

For the foregoing reasons, we reverse the court of appeals judgment and render judgment that

Sears take nothing.

Harriet O’ Nalill
Judtice

OPINION DELIVERED: August 30, 2002
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