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JusTice ENocH delivered the opinion of the Court.

Both Ddlas Fire Insurance Company and Carlyle King, individualy, and doing business as
Tiedown Congtruction Company, have filed motions for rehearing. We deny Ddlas Fire s motion, but
grant King's mation. We withdraw our opinion and judgment dated May 30, 2002, and substitute the
following in its place.

In an underlying lawsuit, Greg Jankowiak sued King for injuries he received when one of King's
employeesattacked him. Inadditionto aclaim of respondeat superior, Jankowiak asosued King directly

for negligent hiring, training, and supervison. In this case, King seeks to enforce the duty to defend

contained in acommercid liability policy issued by Ddlas Fire.



Our question is whether anemployer’ sdleged negligent hiring, training, and supervison congtitute
an “occurrence’ under the terms of the insurance policy dthough the injury was directly caused by the
employee’s intentiond conduct. If the employer’s dleged negligent hiring, training, and supervision
condtitute an “occurrence,” then Dallas Fire must defend King. Thetrid court concluded that Ddlas Fire
did not owe King a duty to defend. The court of gopeds affirmed in a divided opinion.! Because we
conclude there was an “occurrence,” we reverse the court of gppeds judgment and remand the case to
thetrid court for proceedings consstent with this opinion. The issue of whether Dallas Fire would owe a
duty to defend on only the vicarious liability claim is not before this Court, and we express no opinion on
that issue.

I

Calyle King is the sole proprietor of Tiedown Construction Company, which removes excess
materids from building sStes. Ddlas Fire insured King through a commercid generd ligbility policy.
Jankowiak, who was an employee of another company working on the same ste as King, sued King,
claming that one of King's employees, CarlosLopez, assaulted hm. According to Jankowiak’ s petition,
after confronting Lopez about some missing and damaged electrica wiring, Lopez attacked him, kicking
himinthe faceand causng serious injury. Jankowiak also aleges that King was ligble for the injuries, not
only onthe basis of respondeat superior, but also because of King' sown negligencein hiring, training, and

supervisng Lopez. Jankowiak amended his petition and specificaly aleged that King was negligent in

127 SW.3d 117.



faling to run a crimind-background check, in faling to determine whether Lopez had a propensity for
violence, or infalingto provide any training onhow to “peaceably and responsibly handle work generated
congtruction Site Situations.”

King forwarded Jankowiak’s petitions to Dallas Fire, which refused to defend King because
Jankowiak did not dlege an* occurrence’ within the meaning of King' sinsurance policy. King brought this
declaratory judgment action, asking thetrid court to determine that Ddlas Fire was legdly obligated to
defend the underlying action againgt him. After consdering cross-motions for summary judgment, the trid
court concluded that Ddllas Firedid not owe King aduty to defend. A divided court of appedsaffirmed.?

[

The only question we are asked is whether, under the facts alleged in this case, there was an
“occurrence” invoking the insurer’s duty to defend. The duty to defend and the duty to indemnify are
diginct and separate duties® An insurer’s duty to defend is determined soldly by the dlegations in the
pleadings and the language of the insurance policy.* Thisisthe “eight corners’™ or “complaint alegation

rule”® “If apetition does not alege facts within the scope of coverage, an insurer is not legally reguired

Z1d. at 119.

3 Trinity Universal Ins. Co. v. Cowan, 945 S.\W.2d 819, 821-22 (Tex. 1997).

4 See National Union Fire Ins. Co. v. Merchants Fast Motor Lines, Inc., 939 SW.2d 139, 141 (Tex. 1997).
®1d.

6 Cowan, 945 S.W.2d at 821.



to defend asuit againgt itsinsured.”” But we resolve dl doubts regarding the duty to defend in favor of the
duty.®

DdlasFire spolicy covers®bodily injury” or “property damage’ “caused by an‘occurrence’ that
takes place in the ‘coverage territory.”” “Occurrence’ is further defined as “an accident, including
continuous or repeated exposure to substantidly the same generad harmful conditions.”

Dallas Fire contends that there is no occurrence in this case because the actions of King's
employee, Lopez, were intentiond. King responds by asserting that he, himsdlf, did not intend to injure
Jankowiak; his only potentia contribution to Jankowiak’ s injury was perhaps negligently hiring, training,
or supervisng Lopez. Therefore, from King's standpoint, Jankowiak’s injuries were the result of an
accident — an occurrence invoking the duty to defend.

In deciding whether there has been an “occurrence’” under the palicy, we must determine from
whose standpoint we view the injury-triggering event. Therearethree choices: theinsured's, thevictim's,
or the actor's. The policy’s express language, our case law, and the history behind the Commercid
Generd Liahility policy dl support the conclusion that the insured's standpoint controls in determining
whether there has been an “ occurrence” that triggers the duty to defend.

A

7 Id. (quoting American Physicians Ins. Exch. v. Garcia, 876 S.\W.2d 842, 848 (Tex. 1994)).

8See MerchantsFast Motor Lines, Inc., 939 S.W.2d at 141 (quoting Heyden Newport Chem. Corp. v. Southern
Gen. Ins. Co., 387 SW.2d 22, 26 (Tex. 1965)).



Express provisons of this policy support congruing the policy from King's standpoint. One
provison states:

Separation of Insureds.

Except withrespect to the Limitsof Insurance, and any rights or duties specificaly assigned

in this Coverage Part to the firs Named Insured, thisinsurance applies:

a Asif each Named Insured were the only Named Insured; and
b. Separately to each insured agangt whom clam is made or “suit” is
brought.
Another provison in pertinent part sates:
Excdusons.
This insurance does not gpply to:
a Expected or Intended Injury
“Bodily injury” or “property damage’ expected or intended from the
standpoint of the insured.

The separation-of-insureds provision expresdy crestes separate insurance policies for King and
King'semployee, Lopez. Thepolicy providesthat wearetotreat theinsureds®[a]sif each Named Insured
werethe only Named Insured.” Consequently, we are instructed to determine whether there hasbeenan
“occurrence’ asif King were the only insured.

Amicus Curiae’ insupport of DdlasFireargue that the separation-of -insuredsprovisionshoul d only
be used to interpret an exclus onfromcoverage and not whether there has been an occurrence. They argue

that the separation-of-insured provision evolved from confusion in interpreting “the insured” as that term

isused inthe policy exclusons® We agree that the separation-of-insureds provision has been used in the

® Travelers Casualty and Surety Company.

WseeDep't of Transp.& Pub. Facilities v. Houston Cas. Co., 797 P.2d 1200, 1205-06 (Alaska 1990) (M atthews,
C.J., concurring).



past to construe exclusionary clauses™* but these cases have not limited the separation-of-insureds
provison to excluson provisons. And the express language of the separation-of-insuredsprovison isn't
50 limited. Furthermore, asthis policy indicates, the drafters of the policy knew how to limit gpplying the
separation-of-insuredsprovison; they did so by spedificdly exdluding Section11, Limitsof Insurance, from
itsgpplication. If the policy drafters did not want the separation-of-insureds provison to affect Section I,
Coverages, they could have said so. Asthepolicy iscurrently drafted, the separation-of-insuredsprovison
applies to dl sections except the Limits of Insurance and those rights and duties specifically assgned to
King.

Dallas Fire argues that the separation-of-insureds provisondoes not affect this case because this
is an occurrence-based policy that requires usto focus onthe “injury causing event.” Ddlas Firerdieson
Fidelity & Guaranty Insurance Underwriters, Inc. v. McManus.*? But McManus isingpposite. In
McManus, weconstrued a specific provisionthat excludedinjuriescaused by the* ownership, maintenance,
operation, use, loading or unloading of a recreational motor vehicle avay from the residence.”®* We
concluded that the exclusion barred the insurer’s duty to defend a negligent entrustment clam.'* The
difference between McManus and this case isthat the exclusoninMcManus had no intent eement. 1t was

thus not necessary to consider the insured’ srelaionship to the event, because the excluson was premised

1 see Commercial Standard Ins. Co. v. American Gen. Ins. Co., 455 S.W.2d 714, 721 (Tex. 1970).
12633 S.\W.2d 787 (Tex. 1982).
¥ 1d. at 788-89.

141d. at 790.



on a reedily determined fact — whether the recreational motor vehicle was being used away from the
residence. Here, the exclusonary provison expressy states that whether an occurrence was an accident
depends on the insured’ s standpoint.

At its core, Ddlas Fireé sargument is that King's employee’ sintent should control whether there
is aduty to defend King under the policy. That is, because the employee' s conduct was intentiond, there
is no “occurrence’ under the policy. That argument not only ignores the policy language that ddlinestes
between separate insureds, it dso ignores the intended-injury exclusion provison. That excluson, which
excludes coverage for injuries “intended from the standpoint of the insured,” would have no purposeif dl
intended injuries were excluded at the outset from coverage because they would not be an “occurrence.”

B

Our previous decisons aso support the conclusion that we view the event from the insured’s
standpoint. In Republic National Lifelnsurance Co. v. Heyward,* thisCourt held that amurder victim's
widow could recover the accidental death proceedsinalifeinsurance contract. Inreachingthisconcuson,
we quoted Hutcherson v. Sovereign Camp, W.O.W.:1

Thetest of whether the killing is accidenta within the terms of an insurance policy is not to

be determined from the viewpoint of the one who does the killing, but rather from the
viewpoint of the insured.!’

15536 S.W.2d 549, 559 (Tex. 1976).
16 251 S.\W. 491 (Tex. 1923).

" Heyward, 536 S.W.2d at 552.



DdlasFire arguesthat because these cases do not interpret occurrence-based policiesthey should
not affect this Court’ s opinion. These cases congtrue first-party insurance contracts, but they are relevant
because they address the ultimateissue of whose standpoint should be used to determine if there hasbeen
an accident. These cases define coverage in terms of the insured’ s view of the injury-triggering event and
not the actor’ s intent.

Our andysisin Trinity Universal Insurance Co. v. Cowan’® is consstent with our applying the
definition of accident found inHeyward to this case. In Cowan, we construed a homeowner’ s policy that
covered an “occurrence.”*® We relied on Heyward and Hutcherson in condluding that it was from the
insured’ s standpoint that we were to determine whether the event was an accident.?°

While in Cowan we hdld that there was no coverage, we did so because the actor was the insured.
In Cowan, the insured made copies of revealing photographs and showed themto hisfriends?* Whenthe
plaintiff found out and filed suit, the insured asserted that it was anaccident because he did not intend for
the plaintiff to find out about the copies?® But the insured’ s conduct was not accidental, becausehe “did

exactly what he intended to do when he purposefully copied the photographs and showed them to his

18 945 S.\W.2d 819 (Tex. 1997).
4. at 826.

0|d. at 826-27.

2|d. at 820-21.

21d. at 826.



friends.”?® Smilaly, Ddlas Fire argues that King' s employee intended to injure Jankowiak and that the
injurieswere reasonably foreseeable fromthe employee sactions, and therefore, thereisno “ occurrence.”

But Cowan considered adifferent issue thanwe do today. Cowan determined whether the results
of the actor’ sintentional conduct were “reasonably anticipated.”®* Yet it did o in a context in which the
actor was ad so the insured, and he was seeking coverage for hisown intentiona conduct. Thisisequivdent
to Lopez, who is an additiond insured under Ddllas Fire's palicy, seeking coverage for his own actions.
If this were the case, we would be asking whether Lopez could have “reasonably anticipated” the result
of hisintentiondl act. It is a different question entirely to decide whether Jankowiak’s injury was an
occurrence with respect to King.

DdlasFire asks that we consder and follow other jurisdictions, particularly the Fifth Circuit, that
have concluded that an occurrence depends on the employee's dleged conduct and not the insured
employer’s aleged conduct. We note that a number of other jurisdictions have considered whether an
employer’s negligent hiring, training, and supervison is an “occurrence” when an employee's intentiond

conduct caused the aleged injury. Courts are generally split?® Some courts have focused on the

2|d. at 827; see also Argonaut Southwest Ins. Co. v. Maupin, 500 S.W.2d 633 (Tex. 1973).
2 Cowan, 945 S.W.2d at 828.

% See 2 ALLAN D. WINDT, INSURANCE CLAIMSAND DISPUTES § 11:3, at 319 (4th ed. 2001).

9



employee' sintentiona conduct and concluded that there is no duty to defend the employer,?® while other
courts have decided that the employer’ s alleged negligent acts do congtitute an occurrence.?’

The FfthCircuit holdsthereisno duty to defend, usng a “related to and interdependent” rule. The
Ffth Circuit reasons that the dams againg the employer are whally derivative from the underlying
intentional conduct.?® According to this reasoning, therewould be no cause of action against the employer
but for the employee' s intentiond acts and therefore there is no “occurrence” to invoke the policy.?
Essntidly, the Fifth Circuit’s pogition is that negligent actions derived from an intentiona incident do not
exig in the absiract and would not exist but for the intentional conduct.

Ddlas Fire principdly rdies on the Fifth Circuit’s opinionsin Bailey and 1906 Co. to support its
argument.®® The genedis of the Fifth Circuit's rule, as articulated in these two cases, liesin Old Republic
Insurance Co. v. Comprehensive Health Care, adistrict court decision.®! InOld Republic, the digtrict

court had to decide whether the insurer had aduty to defend an employer againgt various claims, induding

% See American Nat'| Gen. Ins. Co.v. Ryan, 274 F.3d 319, 325 (5th Cir. 2001); SCI Liquidating Corp.v. Hartford
Firelns. Co., 181 F.3d 1210, 1217 (11th Cir. 1999); American Guar. & Liab. Ins. Co. v. 1906 Co., 129 F.3d 802, 810 (5th
Cir. 1997); Smith v. Animal Urgent Care, Inc., 542 S.E.2d 827, 832 (W. Va. 2000).

2" see American Employers Ins. Co. v. Doe, 165 F.3d 1209, 1212 (8th Cir. 1999); Evangelical Lutheran Church
v. Atlantic Mut. Ins. Co., 169 F.3d 947, 951 (5th Cir. 1999); Agoado Realty Corp. v. United Int’| Ins. Co., 733 N.E.2d 213,
215 (N.Y. 2000); Doe v. Shaffer, 738 N.E.2d 1243, 1249 (Ohio 2000).

% See, e.g., American States Ins. Co. v. Bailey, 133F.3d, 363, 371-73 (5th Cir. 1998); 1906 Co., 129 F.3d at 810;
Columbia Mut. Ins. Co. v. Fiesta Mart, Inc., 987 F.2d 1124 (5th Cir. 1993).

2 See Bailey, 133 F.3d at 372.
0 Seeid. at 371-73; 1906 Co., 129 F.3d at 810.

31 0ld Republic Ins. Co. v. Comprehensive Health Care Ass'n, Inc., 786 F. Supp. 629 (N.D. Tex. 1992), aff’d on
other grounds, 2 F.3d 105 (5th Cir. 1993).

10



negligent hiring, arisng from supervisors sexud harassment and discrimination. Though the digtrict court
acknowledged that certain policy provisons excluded coverage for the dams, it andyzed whether the
damsfdl withinthe policy’ s coverage for “occurrences.”*2 The court concluded that the alleged conduct
agang theemployer was not an* occurrence” under the policy, because * eachand every dlegation[arose]
out of the alleged acts of sexua harassment” and therefore were “related and interdependent.”3

The Fifth Circuit affirmed the digtrict court’ s decision onthe ground that specific policy provisons
excluded the dams aleged.> The Fifth Circuit expresdy did not reach the “occurrence” issue®® And we
do not think that the Texas cases the digtrict court relied on supported its holding because they ether
involved a specific policy provisonexcluding coverage for the dleged conduct, or involved dams arising
from theinsured’ s intentional conduct.®® Nevertheless, Fifth Circuit decisions since Old Republic have
relied on the didtrict court’s “related and interdependent rule,” erroneoudy presuming this reflects Texas

law.’

#1d. at 631 & n.1.

#1d. at 632.

% 0ld Republic, 2 F.3d at 107.

®1d.

% See Maupin, 500 S.W.2d at 635; Thornhill v. Houston Gen. Lloyds, 802 S.W.2d 127, 130 (Tex. App.—Fort
Worth 1991, no writ); Centennial Ins. Co.v.Hartford Accident & Indem. Co.,821S.W.2d 192, 194 (Tex. App.— Houston
[14th Dist.] 1991, no writ); Aberdeen Ins. Co. v. Bovee, 777 S.\W.2d 442, 444 (Tex. App.—EIl Paso 1989, no writ).

%" See, e.g., Bailey, 133 F.3d at 371.
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As discussed above, Texaslaw requiresus to look at the pleadings dlegations and the insurance
policy’s language from the separate insured’s standpoint to determine the duty to defend.® Those
dlegaions are to be considered “without referenceto the truth or fasity of suchalegations”® And, when
we do, we concludethe Fifth Circuit’s rule improperly imputes the actor’ s intent to the insured. That isto
say, whether one who contributes to an injury is negligent is an inquiry independent from whether another
who directly causesthe injury acted intentiondly. Essentidly, the actor’ sintent isnot imputed to theinsured

in determining whether there was an occurrence®® We conclude this is the better approach.

C
Fndly, the evolution of the Commerciad General Liability (CGL) policy supports the result we
reach today. While there are multiple variations on language in the gandard CGL form, a wel known
treatise on insurance, Appleman On Insurance 2d, identified some broad modifications in language over
the years that have affected the construction of the CGL policy.** According to the treatise, the language
“expected or intended from the standpoint of the insured” found its origin in 1966 redraft of the genera

CGL form.*?> The definition of “occurrence” in CGL policiesin 1966 read:

% Cowan, 945 S.W.2d at 821-22; Merchants Fast Motor Lines, Inc., 939 SW.2d at 141.

% Maupin, 500 S.W.2d at 635.

0 See, e.g., Silverball Amusement v. Utah Home Fire Ins. Co., 842 F. Supp. 1151, 1163 (W.D. Ark. 1994).
4116 ERIC MILLS HOLMES, HOLMES' A PPLEMAN ON INSURANCE 2D §§ 117.1-117.5, at 202-401 (2000).

“21d. §117.4, at 353.
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“Occurrence’” means an accident, induding continuous or repeated exposure to
subgtantidly the same generd harmful condition, which resultsin bodily injury or property
damage neither expected nor intended from the standpoint of the insured.*

There had been some confusion over whether an injury causng event was to be determined an
accident by rdying onthe insured’ sstandpoint or the victim’s sandpoint. Determining whether there was
an accident from the victim's perspective was unacceptable to insurers because there would usudly be
coverage, because mogt incidents are unintended from the victim's standpoint. The 1966 revision
diminated the possibility that policies would be construed from the victim's point of view and mandated
that occurrence be determined from the “standpoint of the insured.”

In 1986, the CGL form was agan modified. The language “expected or intended from the
standpoint of the insured” was removed fromthe definitionof “occurrence” and reinserted as an exclusion
fromcoverage.* Thereason for the 1986 modification was so that courtswould not be forced to construe
the definition of “occurrence” as if it were an exduson. Instead, the 1986 revision creates an express
exclusion for intentiond acts.* And whether the act was intentiond was to be determined from the

“gandpoint of theinsured.” Thisleft the definition of “occurrence” we have in this case:

“Occurrence’” means an accident, induding continuous or repeated exposure to
subgtantidly the same generd harmful conditions.

43|d. §117.5, at 390 (emphasis omitted).
41d. at 392.
%1d.8117.1, at 217;id. § 117.5, at 392.
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Holmes Appleman on Insurance presaged that determining the “threshold question of whether an
‘occurrence’ happened, whichisdigtinct fromthe question of whether the 1986 intentiond injury excluson
applies, can result in difficulty.”*® Thisisthe difficulty that we face today.

From our review of Appleman, we notethat thereis a rdationship between the policy’ s definition
of “occurrence’ and the excluson for intentiond acts. Appleman, in fact, suggests that the 1986 redraft
was designed to shift the intentiona injury inquiry into anexcluson. Aswell, the congtruction given to the
word “occurrence’ by DdlasFire rendersthe exclusonfor intended injury surplusage. Wewarned against
thisin Cowan.*” And our duty isto give effect to al contract provisions, and render none meaningless.*®

Hndly, to read “ occurrence” as narrowly as DdlasFire suggests obviatesthe need for many other
standard exclusions oftencontained in CGL poalicies. For ingtance, under Dallas Fire's congtruction, there
would be no need for exclusons covering assault and battery or sexua misconduct clams. For these
clamswould not congtitute “ occurrences’ under Ddllas Fire' s narrow interpretation.

M1

With respect to King, Jankowiak’s petition alleges an “occurrence.” Consequently, Dallas Fire

has the duty to defend King. We reverse the court of appeds’ judgment. King requests only a remand

to the trid court to consider damsfor attorneys fees, somethingthe tria court did not consder given that

%1d. § 118.1, at 408.
47945 S.W.2d at 828.

4 Balandran v. Safeco Ins. Co. of Am., 972 SW.2d 738, 741 (Tex. 1998).
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it granted Ddlas Fire's summary judgment motion. Thus, we remand the case to that court for further

proceedings consstent with this opinion.

Opinion ddivered: August 29, 2002

Craig T. Enoch
Judtice
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