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JusTice BAKER filed adissenting opinion.

| agree with the Court’ s conclusion that there is clear and convincing evidence that Bunton acted
withactua maiceindefaming Bentley. However, | disagreewith the Court’ sconclusionthat such evidence
does not exist to support Gates sliability. And, contrary to the court of appeals determination, | would
hold that Gates and Bunton are jointly and severdly liable based on the jury’ s finding that they conspired
to defame Bentley. Findly, | am appaled at the Court’s remarkable holding about the mental anguish
damagesaward. Specificdly, the Court improperly conductsafactua sufficiency review on mental anguish
damages based on a tenuous and entirely incorrect conclusion that the United States Supreme Court
requires such areview. Because |, for one, cannot ignore our well-established legd principles that (1)

impose joint and severd liability on co-conspirators, and (2) preclude this Court from conducting factua



aufficiency reviews and issuing advisory opinions, | dissent.

|. GATESSLIABILITY:
DEFAMATION, CONSPIRACY, AND JOINT AND SEVERAL LIABILITY

| disagreewiththe Court’ sholding that no clear and convincing evidence existsto support thejury’s
finding that Gates acted with actual mdice. To the contrary, though Gates contends he never believed
Bentley was corrupt, he participated on Bunton' s program numeroustimeswhen Buntonrepeatedly talked
about Bentley’ s dleged corruption. And, onat least two of those occasions, Gates agreed with Bunton's
satements, and Gates even listed additional examples of Bentley’s aleged corruption. Based on the
Court’ s extensve discussion about defamation jurisprudence and the actual mdice standard, | conclude
that thisis clear and convincing evidence to support the jury’ s finding that Gates acted with actud maice.

The jury dso found that Bunton and Gates conspired to defame Bentley. The jury assessed the
damages Bunton and Gates each caused individudly, but the trid court refused to hold them jointly and
severdly lidble for the total damages. In responseto Bentley’ sargument that thetrid court erred inrefusing
toimposejoint and severd liability on Bunton and Gates, the court of appea s conceded that conspirators
can be hdd jointly ligble for acts done in furtherance of aconspiracy. _ SW.3da . However, the
court of gppeals concluded that, “[i]norder to be entitled to judgment for joint and severd lidhility, Bentley
was required to secure a jury finding on the amount of damages he suffered as aresult of the conspiracy
itsdf.” _ SW.3dat __ (dting Belzv. Belz, 667 SW.2d 240, 243 (Tex. App.—Dallas 1984, writ ref’d

n.r.e.)). The court of appeals explained that Gates could not be ligble for the damages the jury awarded



agang Bunton, because many of the defamatory acts occurred before Gates sinvolvement inthe Q & A
program. _ SW.3da . The court of appeds concluded that, to impose joint and severd lidhility, a
separate finding on the conspiracy damages was required but not submitted, and Bentley waived any
objection to the charge as submitted. = SW.3d a . Consequently, the court of appedls regjected
Bentley’ s argument that the trid court should have held Gates and Bunton jointly and severdly ligble.

swada .

A. APPLICABLE LAW

A civil congpiracy is*“acombination by two or more persons to accomplish an unlawful purpose,
or to accomplish alawful purpose by unlawful means.” Firestone Steel Products Co. v. Barajas, 927
S.W.2d 608, 614 (Tex. 1996); see also Sate v. Sandard Oil Co., 107 SW.2d 550, 559 (Tex. 1937).
“The essential dementsare; (1) two or more persons; (2) an object to be accomplished; (3) amesting of
minds on the object or course of action; (4) one or more unlawful, overt acts; and (5) damages as the
proximate result.” Massey v. Armco Seel Co., 652 SW.2d 932, 934 (Tex. 1983) (citations omitted).

A party who joins in aconspiracy isjointly and severdly liable “for all acts done by any of the
conspirators in furtherance of the unlavful combination.” Carroll v. Timmers Chevrolet, Inc., 592
SW.2d 922, 926 (Tex. 1979) (quoting Sate v. Sandard Qil, 107 SW.2d at 559) (emphasis added);
see also Akin v. Dahl, 661 SW.2d 917, 921 (Tex. 1983) (“[O]nce a avil conspiracy is found, each
co-conspirator is respongble for the action of any of the co-conspirators which is in furtherance of the

unlavful combination.”). Thus, if a conspiracy is proven, it can extend ligbility in tort beyond the active
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wrongdoer to those conspiratorswho may have merely planned, assisted, or encouraged the wrongdoer’ s
acts. SeeCarroll, 592 SW.2d a 926. All the plaintiff must show for the dleged conspiratorsto be hed
jointly and severdly lidble is that they acted “in pursuance of the common purpose of the conspiracy.”
Carroll, 592 SW.2d at 928 (citing Berry v. Golden Light Coffee Co., 327 SW.2d 436, 440 (Tex.
1959)) (emphasis added). “The gist of acivil conspiracy is the damage resulting from commisson of a
wrong which injures another, and not the conspiracy itsdf.” Schlumberger Well Surveying Corp. v.

Nortex Oil & Gas Corp., 435 SW.2d 854, 856 (Tex. 1968).

B. ANALYSIS

The court of gppeds holdingignoresthe fact that dl members of a conspiracy are liabole for their
co-conspirators wrongful acts. And, even if a co-conspirator’s acts occurred before the conspiracy
formed, dl the congpiring parties are ligble for those acts, as long asthose acts are made infurtherance of
the “common god” of the conspiracy — in this case, defaming Bentley. See Akin, 661 SW.2d at 921;
Carrall, 592 SW.2d at 926.

Here, the jury found that Bunton published defamatory statements about Bentley with “ actua
mdice’ and “mdice” The jury dso found that Gates agreed with Bunton's defamatory statements and
published his agreement with “actud mdice” and “mdice” Findly, the jury found that Bunton and Gates
congpired to publishdefamatory statements about Bentley. Thus, both Bunton and Gates acted with actua
malice, and Bentley established the e ements of the conspiracy. Accordingly, under Texas law, Gates and

Bunton arejointly and severdly ligble “for al acts done by any of the conspirators’ in furtherance of the
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“common purpose’ of the conspiracy. Carroll, 592 SW.2d at 926; see also Akin, 661 S.W.2d at 921.
In other words, our jurisprudence does not require the trid court to separately submit each co-
conspirator’ savil conspiracy damages. Whenthejury found that liability for acivil conspiracy existed, this
finding requires the legd concluson to impose joint and severd liability on the co-conspirators.
Because the co-conspirators: common purpose in this case was to defame Bentley, the trid court
was obligated to impose joint and severd liability on Gates for dl the damages arisng from the common
purpose, including those damages arigng from defamatory statements made before Gates “joined” the
conspiracy. See Akin, 661 S.\W.2d at 921; Carroll, 592 SW.2d at 926. Therefore, | would reversethe
court of gppeds holding about Bunton'sand Gates's joint and severd liaaility and render the judgment
the trid court should have rendered based on the jury’s verdict. That is, Bunton and Gates, as co-
congpirators, were jointly and severdly ligble for the totd damages the jury found againgt each individud

co-conspirator defendant.

[I.MENTAL ANGUISH DAMAGES
A. APPLICABLE LAW
The United States Supreme Court hashdd that plantiffsin state courtsmay not recover presumed
or punitive damages for defamdtion if they do not show liability based on actua malice, which is
“knowledge of falgtyor reckless disregard for the truth.” Gertzv. Robert Welch, Inc., 418 U.S. 323, 349
(1974). Thus, defamed plaintiffswho need only prove alower culpability sandard than actual maice may

only recover compensation for “actud injury.” Gertz 418 U.S. at 349. However, actual injuriesare not
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limited to out-of-pocket losses. Gertz 418 U.S. at 350. “Indeed, the more customary types of actua
harm inflicted by defamatory fasehood include imparment of reputation and standing in the community,
persona humiliation, and mental anguish and suffering.” Gertz 418 U.S. at 350 (emphads added); see
also Time, Inc. v. Firestone, 424 U.S. 448, 460 (1976).

In Texas, the sandard for reviewing an excessve damages complaint is factud sufficency of the
evidence. See Maritime Overseas Corp. v. Ellis, 971 SW.2d 402, 406 (Tex. 1998); Rosev. Doctors
Hosp., 801 SW.2d 841, 847-48 (Tex. 1990); Pope v. Moore, 711 SW.2d 622, 624 (Tex. 1986).
Further, Texas jurisprudence dictates that the standard for reviewing whether a trid court should have
ordered aremittitur isfactua sufficdency. Rose, 801 S.W.2d at 847-48; Larsonv. Cactus Util. Co., 730
SW.2d 640, 641 (Tex. 1987). Because whether damages are excessive and whether a remittitur is
appropriate are factua determinations that are find in the court of gppedls, this Court lacks jurisdiction to
review such findings, condgder excessve damages complaints, and suggest remittiturs. Tex. CoNsT. art.
V, 8§ 6; Tex. Gov'T CoDE § 22.225(a); Tex. R.App.P. 46; Akin, 661 SW.2d at 921; Sweet v. Port
Terminal RR. Ass'n, 653 SW.2d 291, 295 (Tex. 1983); Hall v. Villarreal Dev. Corp., 522 SW.2d

195, 195 (Tex. 1975).

B. ANALYSIS
Because the Court concludesthat clear and convincing evidence existsto prove Buntonacted with

actual mdice in defaming Bentley, the Court’s remaining conditutiondly appropriate inquiry is solely
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whether thereis legdly sufficient evidence to support the damages awarded. See Tex. Const. art. V, 8
6; TEx. Gov'T CoDE § 22.225(a); see also Hall, 522 SW.2d a 195 (Texas Supreme Court lacks
jurisdictionto entertain factud insuffidency points.). But, ignoring our jurisprudence and the congtitutiona
restraints on this Court’ s gppellate review power, the Court impermissibly conducts a factual sufficiency
review of the record — heavily putting its thumb on the scale — to conclude that the menta anguish
damages award “is not merely excessve and unreasonable; it is far beyond any figure the evidence can
support.”  SW.3d a . The Court explains that “while the record supports Bentley’ s recovery of
some amount of menta anguish damages, it does not support the amount of those damages found by the
jury.”  SW.3da . And then, based onno authority whatsoever, the Court remands the case to the
court of gppedls “to reconsder” the excessveness of the jury’s mental anguish damages award or “to
suggest” aremittitur. ~ SW.3dat .

The Court asserts two reasons for why this case permitsthe Court to review the excessiveness of
the jury’s mentd anguish damages award. First, relying on Gertz, the Court holds that “the First
Amendment requiresappellatereview of amounts awarded for non-economic damagesindefamationcases
to ensure that any recovery only compensates the plaintiff for actua injuries and is not a disguised
disapprova of the defendant.” _ SW.3dat __. The Court reasons that the possibility that ajury may
award ggnificant damages “unrestrained by meaningful appellate review” poses a threat to First
Amendment speech.  SW.3da .

But the Court misreads and misapplies Gertz and can only have done so purposely. Thus, the

Court uses this Firs Amendment case as a mere guiseto reach adamages issue that this Court otherwise
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cannot consder. In Gertz, the U.S. Supreme Court expresdy limited its holding that defamed private
plaintiffs may recover compensation only for “actud injuries’ to Stuationsin which date law sets alower
culpability standard than actual mdice. Gertz, 418 U.S. at 349. The Supreme Court sated: “[T]he
private defamation plantiff who established lidbility under a less demanding standard than [that stated
by New York Timesv. Sullivan, 376 U.S. 254 (1964)] may recover only suchdamages as are sufficient
to compensate imfor actual injury.” Gertz 418 U.S. at 349 (emphass added). Thus, areviewing court
is authorized to review damage awards and limit a defamed plaintiff’s damages to those reflecting “actud
injury” when the culpability sandard is less than actud mdice. Gertz, 418 U.S. at 349.

In contrast, when a state court gpplies the actual malice standard the Supreme Court announced
in New York Times, 376 U.S. a 279-80, for determining liability for defaming public figures, Gertz's
concern about the type and amount of damagesis no longer an issue. Under the New York Times test,
the Firs Amendment “prohibits a public officid from recovering damages for a defamatory fasehood
relating to his officd conduct unlesshe provesthat the statement was made with ‘actud mdice —that is,
with knowledge that it was fase or with reckless disregard of whether it wasfase or not.” New York
Times, 376 U.S. a 279-80. Thus, a public figure plaintiff who shows the defamatory statements were
made with actud malice can recover both actud and punitive damages, as long as “competent evidence”’
supports the damages award. Herbert v. Lando, 441 U.S. 153, 164 & n.12 (1979).

Here, Bentley is a public figure, and the trid court required the jury to find actud mdice before
imposing lidbility on Buntonand Gates. Consequently, Gertz s requirement that state courts limit damages

to those reflecting actua injury when the stat€' s law creates alower culpability standard for private plantiff
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defamation cases Smply does not apply.

Additiondly, even if we assumetha GertZ s congtitutional concerns about damages appliesin a
public figure defamation case in which actud mdiceis the culpability standard, the Court improperly relies
on Gertz to reverse the menta anguish damages avard. The Court assumes that “actud injury” under
Gertzexcudes menta anguish, and therefore, Ger tzauthorizes the Court to specidly scrutinize the mentd
anguish damages here.  However, the Court refuses to recognize that, in the face of its desire to apply
Frg Amendment rights to limit damages, the Gertz Court explicitly included mental anguish damages as
“actud injuries’ that a private defamed plantiff can recover. Gertz, 418 U.S. at 349-50. And, in alater
case, the Supreme Court reaffirmed that aprivateplantiff may recover menta anguish damages evenunder
a lower culpability standard and required only that the actual damages awarded be supported by
“competent evidence.” See Time, Inc., 424 U.S. at 460.

In Time, Inc., the U.S. Supreme Court did not apply the New York Times actua malice test
because the plaintiff was not apublic figure. Time, Inc., 424 U.S. at 454-55. After refusangto apply the
actua mdice standard, the Supreme Court flaly rejected Time's argument that Gertz did not permit a
recovery for mental anguish damages, because, according to Time, “the only compensable injury in a
defamation case is that which may be done to on€e's reputation.” Time, Inc., 424 U.S. at 460. The
Supreme Court stated: “In[GertZz] we madeit clear that States could base awards on dementsother than
injury to reputation, specificdly liging * personal humiliation, and menta anguish and suffering’ as examples
of injurieswhichmight be compensated cong stently withthe Congtitution upon a showing of fault.” Time,

Inc., 424 U.S. at 460.



Here, the Court does not go so far asthe defendant in Time, Inc. to assert that Gertz does not
dlow adefamed plaintiff to recover mentd anguishdamages. The Court instead readsGertzto mandate
“appellate review of non-economic damages in defamation cases to ensure that any recovery only
compensatesthe plantiff for actua injuries”  SW.3dat . Butagain, evenif weassumeGertzapplies
to public figure defamation cases, nothing in Gertz even suggests that this Court must gpply specid
appdlate scrutiny other than the review this Court typicdly conducts when examining mental anguish
damages awards. The Supreme Court expressy hddin Time, Inc. that mentd anguish isan actud injury
for which defamed private plaintiffs may recover damages.

In sum, the Court relies on adefamation case that holds contrary to what the Court readsit to say,
and dretches that case' s holding beyond recognition, to impermissibly review the menta anguishdamages
award in a manner contrary to the Court’s established no evidence review. Furthermore, Gertz's
condtitutiond concernthat ajury’ sdiscretioninawardingdamagesnot “inhibit the vigorous exercise of First
Amendment freedoms’ is not an issue here, because that case and its progeny recognize that a defamed
private plantiff may recover mental anguish damages as actud injury evenwhen state law does not require
an actud mdice showing. See Gertz 418 U.S. at 349; see also Time, Inc., 424 U.S. at 460; Herbert,
441 U.S. at 164 & n.12. Andly, and most importantly, Gertz s concernthat damage awardsfor defamed
private plaintiffs not chill First Amendment rightsis otherwise protected in First Amendment cases (likethe
present case) that involve public figures. That is because, before impodng lidaility, the Supreme Court
requires that a public figure defamation plaintiff produce clear and convincing evidencethat the defendant

acted with actud mdice. See, e.g., New York Times, 376 U.S. at 279-80. And, when a public figure
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defamation plaintiff has met this onerous burden of proving actuad malice, the Supreme Court has upheld
the compensatory and punitive damages awarded. See, e.g., Harte-Hanks Communications v.
Connaughton, 491 U.S. 657, 661, 693 (1989).

The Court aso rdieson Texas common law to impermissibly conduct a factud sufficiency review
of the menta anguish damages award. The Court acknowledges that courts of gpped's have authority to
congder excessve damages complaints, but it further contendsthat this Court has “rejected the view that
[the courts of appeals'] authority displaces [this Court’ 5] obligation to determine whether there is any
evidence a dl of the amount of damages determined by thejury.” ~ SW.3da _ (citing and quoting
Saenzv. Fidelity& Guar. Ins. Underwriters, 925 SW.2d 607, 612 (Tex. 1996)). But Saenzistotdly
ingpplicable.

In Saenz, this Court applied a traditional no evidence review to a $250,000 mental anguish
damagesaward that a plaintiff recovered againg her workers' compensationinsurancecarrier. Saenz, 925
SW.2d at 612. The Court acknowledged the Parkway Co. v. Woodr uff, 901 SW.2d 434, 444 (Tex.
1995), factors for proving menta anguish and discussed the limited evidence the plaintiff offered to show
her menta anguish. Then, the Court concluded that therewas“no evidence. . . that Saenz suffered menta
anguishor that $250,000 would be fair and reasonable compensation.” Saenz, 925 SW.2d at 614. Thus,
the Court rendered judgment that the plaintiff take nothing. Saenz, 925 S.W.2d at 614.

Here, unlike Saenz wherethe Court held there was no evidence of menta anguish & al, the Court
observesthat “[t]he record leaves no doubt that Bentley suffered mentd anguishas aresult of Bunton’sand

Gates sdatements”  SW.3da . Asthe Court explains, Bentley testified that the ordeal had cost
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him time, deprived him of dleep, caused him embarrassment inthe community inwhichhe had spent almost
al of hislife, disrupted his family, and distressed his children at school. Bentley said this experience was
the worst of hislife. Friendstestified that Bentley had been depressed, that hishonor and integrity had been
impugned, that his family had suffered, too, adding to his own distress, and that he never would be the
same. And Bunton’ srelentlessnessin accusing Bentley of corruption caused himmuchanxiety.  SW.3d
ar__

But, after listing this parade of horribles, the Court remarkably holds that, while this evidence
supports Bentley’ s recovering “ some amount of mental anguishdamages,” thisisno evidence that Bentley
suffered mentd anguish damages amounting to $7 million. ~ SW.3da , . Then, based on this
amazing conclusion, the Court holdsthat aremand is necessary for the court of appealsto “reconsider” the
excessveness of the jury’s mentd anguish damages award, advises that the court of gppeds suggest a
remittitur, and opines that the case may needtoberetried. =~ SW.3da . Itisno surpriseto methat
the Court cites no authority for remanding the case with these ingtructions. For there is none. And, the
Court entirely glosses over the fact, as it must to reach its conclusion, that the court of appeals dready
consdered the excessive damages complaint. Indeed, the court of appeals concluded, “[t]hereis nothing
in the record to suggest that the jury was guided by anything other than a conscientious congderation of
the evidence and the ingtructions of the trid court. We conclude that the evidence islegdly and factudly
aufficient to support the jury’s award of $7,150,000.” @ SW.3d at . Yet the Court ignores this
holding, inappropriately assumes a fact-finder role, and sends the case back to the court of appedls.

The U.S. Supreme Court has recognized that the Congtitution does not “impose upon the States
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any limitationsasto how, withinther own judicid systems, factfinding tasks shdl be dlocated.” Time, Inc.,
424 U.S. at 461. A state may apply its methods for making factua determinations, as long as some
dement of the state court system determines that the defendants are a fault. Time, Inc., 424 U.S. at 464.
This statement certainly demondrates that our state’s rules for appellate courts reviewing claims of
excessve damages — factud sufficiency in the courts of gppeds only — gpplies to reviewing menta
anguish damage avards in defamation cases. Tex. ConsT. art. V, 8§ 6; Tex. Gov'T CoDE § 22.225(a);
Swveet, 653 SW.2d at 294-95; see also Maritime Overseas, 971 SW.2d at 406; Rose, 801 S.W.2d
at 847-48; Pope, 711 SW.2d at 624.

Thus, contrary to the Court’s holding, it is clear that the Firsdt Amendment does not require this
Court to review the evidence supporting the mentd anguish damages award to determine if it is
“reasonable’ — aproxy for factud sufficiency review. Simply put, the Court oversteps its congtitutiona
appd latereview boundaries to conduct what effectively resultsinafactud sufficiency review of the menta
anguishdamages award and issuesawhally advisory opinionto the court of gppeal s about those damages.
Applying our traditiond legd sufficiency standard for reviewing damages awards, | would hold that there
issome evidenceto support the damagesthe jury awarded. See Bradfordv. Vento, 48 S.\W.3d 749, 754

(Tex. 2001).

[11. DISPOSITION
The Court’ swritingsinthis case suggest three different viewsabout this case’ sfind digposition: (1)

Justice HecHT holdsthat Bunton isligble while Gatesis not and that a remand is required for the court
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of apped storeconsder thementa anguishdamages award; (2) CHIer JusTICE PHILLIPS holdsthat Bunton
and Gates are not liable and thus the Court should enter atake nothing judgment againgt Bentley; and (3)
| would hold that Bunton and Gates are liable and thus the Court should enter the judgment the trid court
should have rendered based on the jury’s verdict and determine Bunton and Gates jointly and severdly
lidble.

Despite these three dearly didinctive, non-mgjority pogtions about the case's find outcome,
Justice HECHT’ s remand digpositionwins the day, because sevenJusticesjoininthe judgment “remanding
this cause to the court of appedals for further proceedings” See . SW.3da . It completely escapes
me how three Justices who agree with this remand disposition can join CHIEF JUSTICE PHILLIPS' opinion
that neither Gates nor Bunton are ligble. Though these Justices agree that no liability exists whatsoever,
they join in ajudgment that remands to the court of appedals solely to reassess the damages awarded.

The Court’ ssplit on the dispogtion certainly suggeststhat this case, particularly JusTiCEHECHT' s
writing about why aremand is necessary, should not carry any precedential value. Indeed, whenthe U.S.
Supreme Court is dead-locked in a case because a Justice is recused, the Supreme Court renders a
judgment that affirms the lower court’s judgment “by an equdly divided Court” and that “judgment is
without force as precedent.” See Ohio ex re. Eaton v. Price, 364 U.S. 263, 264 (1960). Smilaly,
because Justice HECHT does not have a mgority for his remand rationae, this case should have no

precedentia value.

[V.CONCLUSON
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“Oh what atangled web we weave,
When firgt we practise to deceive!”

SIRWALTER ScoT1T, Marmion, canto vi., Stanza 17.

The Court’ s writing is nothing more than an epidtle of the First Amendment Gospel according to
JusTtice HecHT, the effect of whichisto transmogrify Texas law about reviewing mental anguish damages
awardsin defamation cases. | would hold that thereis clear and convincing evidenceto support thejury’s
findings that Gates and Bunton acted withactua maiceindefaming Bentley. And, because the jury found
Buntonand Gateswere co-conspirators, | would imposejoint and severd liahility for the damagesthe jury

awarded. Because the Court holds otherwise, | dissent.

James A. Baker, Justice

Opinion delivered: August 29, 2002
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