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Justice HecHT ddivered the opinionfor the Court withrespect to Partsl, 111, 1V, and V, inwhich
Justice OWEN, JusTiCE BAKER (except for Part V-D), JusTiCE JEFFERSON, and JUSTICE RODRIGUEZ
joined, withrespect to Part 11, inwhich CHIEF JusTICE PHILLIPS, JusTICE ENOCH, JUSTICEOWEN, JUSTICE
BAKER, JUSTICE HANKINSON, JUSTICE JEFFERSON, and JusTICE RODRIGUEZ joined, and with respect to
Part VII, in which CHIEF JuSTICE PHILLIPS, JusTICE ENOCH, JusTICE OWEN, JUSTICE HANKINSON,
JusTicE JEFFERSON, and JusTICE RODRIGUEZ joined, and an opinion with respect to PartV1, in which
Justice OWEN, JUSTICE JEFFERSON, and JUSTICE RODRIGUEZ joined.

CHier Justice PHILLIPs filed an opinion concurring in part and dissenting in part, and concurring
in the judgment, in which Justice ENocH and JusTICE HANKINSON joined.

JusTiCE BAKER filed adissenting opinion.

Justice O'NEeILL did not participate in the decision.

For months, the hogt of a cdl-in tak show televised on a public-access channel in a small

community repestedly accused a locd didrict judge of being corrupt. A co-host on some of the shows



expressed agreement withthe accusations but never himsdf used the word “ corrupt”. The judge sued both
of them for defamation. Based on conclusive proof that the accusations were false and defamatory, and
on jury findings that the defendants acted with actual mdice as well as agpecific intent to causeinjury, the
trid court renderedjudgment awarding the plaintiff actual and punitive damages assessed by the jury againgt
each defendant separately. Notwithstanding the jury’ sfinding that the defendants conspired together, the
court refused to hold them jointly lidble for the actud damages each caused. The plantiff and both
defendants appealed. The court of gpped's affirmed the judgment againgt the talk show host who made
the repeated accusations and reversed the judgment againgt his co-host.! The lisble defendant and the
plaintiff seek review here.

Thelegd and evidentiary issues raised by the parties are too numerous and varied to summarize
at this point, but principal among them are these:

C Doesatidel, section8 of the Texas Condtitutionrestrict ligility for defamationof apublic officid
more than the Firsd Amendment to the United States Condtitution?

C Under the circumstances presented here, are accusations that a public officid is corrupt actionable
statements of fact or protected expressions of opinion?

C Canapersonbe ligdle for defamationif dl he doesis express agreement withanother’ sdefamatory
Satements?
C Were the accusations of corruption in this case false as amatter of law?

C Can a person who falsely accuses a public officia of being corrupt be proved by clear and
convincng evidence to have acted with actua mdice despite his assertions that he sincerdly
believed the accusations?

1 sw.3d___ (Tex.App.—Tyler 1999).



C Under the circumgtances, are awards of $7 million for mental anguish damages and $1 million
punitive damages excessve as a matter of law ether under Texas common law or the First
Amendment?

We agree with the court of gpped s that only the one defendant isliable for defamation, but we conclude

thet the jury’ s finding of $7 millioninmental anguish damages has no evidentiary support and is excessive

as a matter of law by condiitutiond standards. We remand the case to the court of appeds for further
proceedings.
I
“Q&A”, alive, ninety-minute, cdl-in televison tak show, began broadcasting weekly in 1990 on

a public-access channel available to cable subscribersin and between Pdestine and nearby Elkhart, two

townsin Anderson County in East Texas. At that time, the population of Paestine, the county seet, was

about 18,000, and the population of Elkhart was just over 1,100.2 All of the participantsin “Q&A” —
induding the self-described hosts, producer, director, investigators, reporters, and cameraman — were
unpaid volunteers. The privately produced programs generally consisted of one or two hoststalking about
various subjects of local interest, either by themsdvesor withguestsor calers. Programs were oftenrerun
during the week. Program content ranged from informationd to editorid.

Defendant Joe Ed Bunton, a Pdedine native, helped start “Q&A”. Bunton had returned to

Pdegtine severa yearsearlier after college and fifteenyearsin the army, and had been elected to oneterm

on the city council. He was defeated in hisbid for re-election, aswell asin three successve attempts to

2TEXAS ALMANAC 157 (1995).



regain aseat on the counall. After hisfirst defeat, he became interested in public-access tdlevison as a
means of increasing his involvement in grass-roots politics. Bunton began hosting “Q&A” programs in
1994. In hisbrief in this Court, Bunton describes“ Q&A™ as “awide-open, sometimescaudtic and/or an
uncivilized public forum, which has become the ectronic sogpbox for Palestine, Texas”

Inthe spring of 1995, Buntonlearned of a crimind case that had been pending for two yearsinthe
369th Didrict Court before Judge Bascom Bentley 111, one of four judges whose districts included
Anderson County. Bentley, himsdf alifdong resdent of the county, had been appointed to the district
court in 1989, eected in 1990, and re-elected in 1994. He had previoudy served as Paestine city
attorney, county attorney, and judge of the county court at law. The defendant in the case, a young man
named Curbo, had been charged with robbery (purse-snatching), and in March 1993, Judge Bentley had
placed him on what the Texas Code of Crimind Procedure cdls “community supervison” — akind of
probation — for five years with his adjudication of guilt deferred.® Barely eight weeks later, Curbo had
been arrested for credit card abuse.* Court records reflected that in June 1993 the district attorney filed
amoation to adjudicate Curbo’ s guilt on the robbery charge and that Judge Bentley rel eased Curbo on his
personal recognizance — that is, without a surety bond® — without ruling on the motion. From these
records, Bunton surmised, without discussing the case with Curbo’s lawyer or the digtrict attorney, that

Bentley's release of Curbo was improper, and furthermore, that Bentley had left the motion pending for

3 See TEX. CODE CRIM. PROC. art. 42.12, § 5(a).
4 See TEX. PENAL CODE § 32.31.

5 See TEX. CODE CRIM. PROC. arts. 17.03, 17.031, 17.04.
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cimind design: so that he could use the threat of further proceedings against Curbo to pressure Curbo’s
father, then amayoral candidate, into acting as directed in the event he became mayor. Bentley, Bunton
supposed, could control Curbo’s father by threatening to adjudicate Curbo and sentence him to prison.
Had Bentley been so motivated, his conduct would undisputedly have been crimind.® In fact, however,
Curbo’ srelease without a surety bond had been requested by Curbo’ s lawyer without objectionfromthe
digtrict attorney and was dearly within Bentley’ s discretion,” and the case had remained pending because
neither Curbo’s probation officer nor the digtrict attorney believed that Curbo, who suffered fromlearning
disabilities, should be incarcerated. Accordingly, neither Curbo’ slawyer nor the digtrict attorney had ever
requested aruling on the motion to adjudicate. Moreover, Curbo’s father was not € ected mayor.
Bunton aso learned early in 1995 that Anderson County Sheriff Mickey Hubert had refused to
arest one of his own deputies, Danny Harding, on awarrant that anassstant didtrict attorney had helped
procurewithout the approval of the didtrict attorney, who had determinedthat evidence concerningHarding
should firg be presented to the grand jury. After what Bunton cdled an “investigation” of the
circumstances, he concluded that Hubert had violated article 2.18 of the Texas Code of Crimind

Procedure (“ Custody of Prisoners’)® and section 39.02(a)(1) of the Texas Penal Code (“ Abuse of Officia

6See,e.qg., TEX. PENAL CODE §§ 36.02 (bribery), 36.03 (coercion of public servant or voter), 39.02 (abuseof official
capacity).

7 See TEX. CODE CRIM. PROC. art. 17.03(a) (stating that with certain exceptions not applicable here, “a magistrate
may, in the magistrate’ s discretion, release the defendant on his personal bond without sureties or other security”).

81d. art.2.18(“When aprisoneris committed to jail by warrant from a magistrate or court, he shall be placed in
jail by thesheriff. Itisaviolation of duty on the part of any sheriff to permit a defendant so committed to remain out of
jail, except that he may, when a defendant is committed for want of bail, or when he arrestsin a bailable case, give the
person arrested areasonable time to procure bail; but he shall so guard the accused as to prevent escape.”).

5



Capacity”),® even though the digtrict attorney had had the warrant recalled. Bunton also concluded that
Bentley, who had not issued the warrant and was in no way involved in the matter, was responsible for
failing to convene a court of inquiry to determine whether Hubert had violated the lav'® and to have him
arrested.™

Onthe“Q&A” programbroadcast on June 6, 1995, avideotape excerpt of whichisinthe record,
Buntonannounced that the topic for discusson would be* corruptionat the courthouse”. He charged that
Bentley’s release of Curbo and the delay in resolving the case “makes the system look corrupt”. He
asserted that hisaccusations againg the judicid system in Anderson County were“trug’. He admonished
Bentley to “clear this case off your docket and quit hanging it over these people’s heads’. He also
discussed the Harding matter and explained why he thought Bentley and Hubert had both acted illegdly.
Bunton clamed to have made lengthy investigations of both matters, reviewing records and interviewing
employees at the courthouse. He dared Bentley and Hubert to cal in or come on the program and show

that his alegations were untrue:

® TEX. PENAL CODE § 39.02(a)(1) (“A public servant commits an of fenseif, with intent to obtain a benefit or with
intent to harm or defraud another, he intentionally or knowingly . . . violates alaw relating to the public servant’s office
or employment . . ..").

10 see TEX. CODE CRIM. PROC. art. 52.01(a) (“When a judge of any district court of this state, acting in his
capacity as magistrate, has probable cause to believe that an offensehas been committed agai nstthe laws of this state,
he may requestthat the presiding judge of theadministrativejudicial district appoint adistrict judge to commencea Court
of Inquiry.”).

1 Seeid. art. 2.10 (“It is the duty of every magistrate to preserve the peace within his jurisdiction by the use

of all lawful means; to issue dal process intended to aid in preventing and suppressing crime; to cause the arrest of
offenders by the use of lawful meansin order that they may be brought to punishment.”).
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Bascom, you and Mickey cdl inand say itan'ttrue. Say, “Joe Ed, you'relying. You're

tdling untrue things about it.” | dare you. You're welcome to comein here. You can

come out here. You cancdl inhere. Thefactis y'dl are corrupt, y'dl arethe criminds,

y'dl are the ones that oughtabein jail.

After the program, Bentley telephoned Bunton’s home and left word for him to cal back. Bunton did not
returnthe cal. Bentley dso cdled “Q&A” and asked a volunteer there to tell Bunton to stop caling him
corrupt. The volunteer acknowledged that Bunton was “going too far” but said that Bunton was “out of
control” and there was nothing to be done.

A videotape of the “Q&A” program two weeks later, on June 20, shows Bunton reporting that
Bentley had threstened to sue for defamation based on the June 6 program. In fact, Bentley did not sue
until dmogt eight months later. On the program, Bunton asserted: “I stand by everything that | said that
night and I’m gonna give you moretonight about thisissue.” Bunton again chalenged Bentley to come on
the program and deny the dlegations. Bunton repeatedly stated that Bentley was not doing his job or
earning hissdary. Heasserted that hisaccusationswere supported by records at the courthouse. Holding
up copies of some records that he had obtained, Bunton said: “Y ou can’t sue anybody for dander when
they’ re teling the truth, and thisis the truth, and thereis no libel or dander in this, not on our part. Ifitis
it sonthe part of the recordsinthe courthouse, and | don’t believe that’ sthe case” Later inthe program,
Buntonreferred to a“ dique’ of public officdas and othersin Paestine, Bentleyincluded, who oftenlunched

together. Bunton finished by saying that “the five most corrupt politica officids a the county levd, in

aphabetica order, would be Bentley, [Didrict Judge Sam| Bournias, [District Judge Jerry] Cahoon,



[Didrict Attorney Jeffrey] Herrington, and [Sheriff Mickey] Hubert — top five, the most corrupt public
officias”

Thevideotape of the June 27 “ Q& A” program shows Buntoninviting viewersto cdl inand register
their viewsonwhether Bentley was corrupt. At the bottom of thetelevison screen wasthislegend: “Q&A
POLL:ISJUDGE BENTLEY CORRUPT?" Bunton then told viewers he would again discuss Bentley’s
“corruptness, my opinion, but you'll have to make up your own opinion.” Bunton recounted his verson
of the Curbo case as he had on the June 6 and June 20 broadcasts, based on what he again said was an
“investigation” of the facts and records which he said could be obtained at the courthouse. He reiterated
that he had invited Bentley to be on the program to diprove the dlegations of corruption but that Bentley
had not accepted the invitationand had instead threatened suit. Bunton said he welcomed the suit because
“the facts are with us and thisis the truth, and therefore it is not dander.” He repeated that his assertions
were based on public records and complained that athough he had provided copies to the local
newspaper, it had not written a story.

On the same program, Bunton again referred to “ salf-confessed clique-ers’ who were Bentley’s
“cronies’ and continued: “Y ouknow, last week one of the thingsthat we did, or | did, wasthat | came up
with what | think are the five most corrupt elected officias in Anderson County, and in dphabeticd order
they are Judge Bentley, Judge Bournias, Judge Cahoon, Didrict Attorney Jeff Herrington, and Sheriff
Mickey Hubert.” Inresponseto reports he had heard that Judge Bentley was, in Bunton’ swords, “rather
nervous and upset and just not himsdf” because of the dlegationson“Q&A”, Buntonstated: “Well, Judge,

you canexpect thiskind of pressureto stay onyou, the full-court ‘Q& A’ pressis gonna stay onto you until
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youstraightenup, or what redly’ d be better, Bascom, isjust resgn and get off the bench, would be the best
thing you could do for Anderson County.” Again referring to public records, Bunton said Bentley “is
corrupt, that's my opinion.”

Whenapersoncdledinto say that he did not see why Bentley should be criticized for being lenient
withayoung offender likeCurbo, Buntonresponded: “Thisis my suspicion— there sno way to prove this,
but thisiswhat my concernis” Bunton then reiterated his dlegation that Bentley had delayed resolution
of the Curbo caseto “use’ Curbo's father, who had been a candidate for mayor. He hypothesized that

[Curbo’ 5] father would betold, “We need youto votefor thisthisway,” and he says, “No,

| don't want to do that,” and they’ll say, “L ook, your son is looking at forty yearsin the

state pen, and |, we could have him sentenced, and he will not get out of prison while

you're dive, and you know what kind of ties we have within the Texas Department of

Crimina Justice, and we canpick hisroommeate, and it will not be an enjoyable time in the

Texas Department of Correction.”

Importantly, Bunton added this:

Judge Bentley has been one of the hardest people for ‘ Q& A’ to findly get some things that

we could redlly dig our teethinand were confident to go onthe air on and go after him on

because heis very, very dick. Okay? And we ve known this, and we ve known what

he' s been doing for along time, but it's been difficult to pin down.

However, Bunton claimed, court records showed that his dlegations were factud. “The center of evil,”
he sad, “isin that courthouse.”

Another cdler, who described herself as*agood friend of Judge Bentley’s’, stated that the judge
was “a wonderful man” and “awonderful father”. In response, Bunton asked: “All right, let me ask you

this Have you seen these records of what's gone on in this case?” When the cdler said she had not,

Bunton offered to make the records he had available to her, saying: “I think when you see the facts, you
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will have only one opinion.” “The question is” Bunton went on, “is Judge Bentley corrupt? And my
opinion is, based on the facts, heis.”

About the same time as these broadcasts, during the summer of 1995, Bunton happened to meet
along-time friend going into astore. At trid, the friend tedtified asfollows:

We— likel say, I've known [Bunton] for quite some time, and we spoke to each
other aswe camein [the store]. And as we began to tak, he began to spesk more and
more about the injugtices in Palestine and Anderson County politics, and that there was
some — aparticular group of people referred to as “the clique” that were responsible for
some of the shortcomings that we had in our government. And he was— hewastelling
me that he was wanting to expose dl of them, and he'd bring it al to the surface, and
anything thet was not right with the system, he wanted to bring it out. . . . [H]e said that
he had investigated and done a lot of research on al of the members— on a lat of the
members he said were apart of this clique herein Paestine, and he was able to get quite
a hit of information on quite afew of them that had done something that he fdt like was
wrong and needed to beaired. He said that the one that hereally couldn’t get anything on
that bothered hmwas old BascomBentley. ... [M]y responsewasthat | toldhim | didn’t
think he would ever find anything on him because | didn't redly think there was anything
tofind. But he said, “No, he's— he'sinwith that clique, and he has— he' s known to
associate with them. Hegoesout to eat withthemat lunch. He sright in there with them,
and he' sdoing something. | just don’'t know what it is.”

Notably, Bunton did not deny this account of the conversation &t trid.

Defendant Jackie Gatesfirg appeared on“Q&A” onduly 11 asagues, discussng theloca Crime
Stoppers' lig of most wanted criminals. He soon joined the program as Bunton’ sco-host. Thetwo shared
amilitary background, Gates having retired from the Air Force as a colonel withthirty-two years' service.
Gates had lived in Pdegtine since 1990. Like Bunton and the othersinvolved in “Q&A”, Gates was an

unpaid volunteer, acting from time to time as hog, investigator, reporter, director, and cameraman.
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Gateshad never seen” Q& A” before July 11 because he was not a cable television subscriber, so
hewasnot at first aware of the alegations Bunton had madein June that Bentley was corrupt and crimind.
But he was soon made aware by Bentley himsdlf. On October 2, Gates attended a hearing on a crimina
case over which Judge Bentley was presiding. The defendant, Gerald Battles, was complaining of
ineffective assistance of counsd in prior proceedings, and Gates, who was not an attorney, had been
advisng him. When the hearing concluded, Bentley asked Gates to step into his chambers, where they
engaged in what bothlater recaled wasa* cordid” conversation. Bentley began by warning Gatesthat “it
was adangerous, dangerous game for himto get involved ingiving advice to inmates’. Bentley thenturned
to“Q&A” and Bunton. He complained to Gatesthat Bunton’ s accusations of corruption were“not right”.
Gates agreed and told Bentley that Buntonwas “alot of timesout of control” and that he, Gates, had joined
the programto clean it up and stop the name-cdling. At trid, Gatestestified consistently that he disagreed
with Bunton’ saccusations that Bentley was corrupt and crimina but that he could not control what Bunton
sad ontdevison. Although Gatestedtified that he once told Bunton off the air not to cal Bentley corrupt,
in fact Gates gppeared on many “Q&A” programs when Bunton repeated the accusation, and on the air
Gates never protested.

Gateswason“Q&A” on January 30, 1996, when Bunton repeatedly referred to Bentley as “the
most corrupt”, “the number one corrupt”, and “the ultimate corrupt” eected officia in Anderson County.

On that program, Bunton made four additiond dlegations againg Bentley. One was that Bentley, dong
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withthe other district judges in Anderson County, had failed to supervise the county auditor*? and county
commissionerscourt,*®* who, Buntonsaid, should have discovered yearsearlier that the district attorney was
not properly depositing money paid on “hot checks’” and forfeited property fundsin the county treasury.
Another dlegationwas that Bentley had falled to report two other digtrict judges, Judge Bourniasand Judge
Calhoon, for judicid misconduct* for dismissing petitions Bunton had filed toremovetheditrict attorney.
A third dlegation was that Bentley had contributed to the ection campaigns of candidates for county
judge, an officer who presides over the county commissioners court and is thus subject to the generd
supervisory control of the district court.’® Findly, Bunton aleged that Bentley had given a crimind
defendant, Carroll Neal too ligt a sentence for cattle theft and then refused to recognize Ned'’ s “good
time’ credit given by the sheriff. Bentley, Bunton said, was “the most corrupt eected officid, and if you

don't believe that, al you need to do is start digging around the courthouse’.

12 5ee TEX. LOC. Gov’' T CODE §§ 84.002 (providing for the appointment of a county auditor in certain counties
by the district judges), 84.009 (providing for removal of the county auditor by the appointing judges).

13 See TEX. CONST. art. V, § 8 (“The District Court shall have . . . general supervisory control over the County
Commissioners Court . . . ."); TEX. Gov'T CODE 8 24.020 (“ Thedistrict court has .. . general supervisory control over the
commissionerscourt . . ..").

14 See TEX. CODE JuD. CONDUCT Canon 3(D)(1) (“A judge who receives information clearly establishing that
another judge has committed a violation of this Code should take appropriate action. A judge having knowledge that
another judge has committed a violation of this Code that raises a substantial question as to the other judge’s fithess
for office shall inform the State Commission on Judicial Conduct or take other appropriate action.”).

15 See TEX. Loc. Gov'T CODE § 87.015 (providing for petitions for the removal of adistrict attorney and other
officers).

16 See note 13, supra.
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Onthe February 1 “Q&A” program, Buntonrepeated, with Gates present, that Bentley had made
contributions to candidates for county judge. “That redly raises a question about his integrity,” Bunton
stated. “It’s just more to prove that he deserves to be in the number one position of corrupt eected
offidds. We can talk about the Curbo dedl, but it' s one thing on top of the other. Judge Bascom Bentley
[l isthe most corrupt eected official.” Two weeks later Gates co-hosted the show as Buntonannounced
a“Bentley Hot Line’ — atelephone number viewers could cdl to report anything Bentley had done that
was “ outrageous that might put abad light on his professonasajudge or his character”. Bunton coached
cdlers on how to report on Bentley without revealing their identity. Gates tetified at trid that he
remembered encouraging viewers at one point to cal the “hot ling” with both good and bad information
about Bentley to give “the entirestory,” but the videotapesinthe record do not contain any such statement
by Gates.

Gates never himself used the word * corrupt” withreference to Bentley, but there is evidence that
he nevertheless expressed agreement with Bunton’s accusations, despite having told Bentley during their
meeting in Bentley’ s chambers that he did not think Bentley was corrupt. During the March 7 program,
a videotape shows that Bunton looked directly at Gates, who was seated beside him, while he listed the
top five corrupt officias in Anderson County, with Bentley being number one. Later inthe program, when
Buntontold acaler that digtrict attorney Herringtonwas the number one corrupt officid, she reminded him
that he had earlier said Herrington was number two. “Heis,” Bunton replied. When Gates attempted to

correct him with, “Well, you sad . . . ,” Bunton interrupted, “Bascom Bentley’s number one.” “Yeah,”
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Gatesreplied. Asked at trid to explain what he had meant by saying “yeah”, Gatestestified, “1 think it was
a spontaneous reaction more than anything, isdl | can say.”

As the program continued, Bunton again returned to the Curbo case. Looking over a Gates,
Buntonadmonished animaginary Bentley thus. “ Now ether you' rejust grosdy incompetent or you' reawful
lazy, and we bdieve that it has to do with why you' re number one on our corrupt list — is because we
believe that thisis corruption and cronyism tied to the mayor’srace last year.” Told that Bentley’ s Sster
had cdled in to complain that her brother was being dandered, Bunton replied: “I’m not dandering her
brother because the fact of itisto be dander it has to not be true . . . . Unfortunately, your brother is
corrupt. Heisthe most corrupt eected officia in Anderson County, in my opinion.”

On one occasion, Gates seemed to join Buntonin his accusations againgt Bentley. The videotape
of the December 26, 1996 “Q&A” program shows Bunton stating:

Theré sjudgesin this town that says their kids come home fromschool and say, “Daddy,

the kids at school are saying you're corrupted.” Wdll, I'm sorry that Judge Bentley’s

children [he has four] say that to him. But you know what? Heis corrupted, and it sa

shame that your parents disgrace you like that. And they can change. All they gotta do

isdo right. But Judge Bentley’s been caught big-time.. . . .

Bunton and Gates, together, then listed occurrences that showed Bentley was corrupt:

BUNTON: Bascom Bentley isexactly the sameway. Heis corrupt. The Curbo
ded doesit. The Ned ded doesit. | mean it’'s one thing after another: —

GATES:.Clarence George Gray [who had not previoudy beenmentioned], Gerdd
Battles [the crimind defendant Gates had advised the day Gates met with Bentley in
chambers] —

BUNTON: — Clarence Gray, Gerad —
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GATES: — and there’ s some others besides —

BUNTON: — and there' s others.

GATES. — Gerdd Battles.

BUNTON: And it’s broken a lot of people’s belief that Bascom Bentley is a

shining star of Anderson County. But let metdl you what: Bascom Bentley is the most

corrupt eected officid other than maybe [Didrict Attorney] Jeff Herrington.

OnFebruary 6, 1996, Bentley sued Bunton, Gates, and others associated with*Q&A”. Thecase
came to trid a year later. At trid, Gates admitted that he never had any knowledge that Bentley was
corrupt or crimina, but Bunton continued to assert that Bentley was both corrupt — by which he testified
he meant dishonest, unethicd, shady, and unscrupulous, astheword iscommonly defined™” — and crimindl.
To prove that his accusations of corruption and crimind conduct were in fact true, Bunton testified to the
gx mattersthat had been discussed on various Q& A programs — the Curbo and Neal cases, the Harding
warrant, the politica contributions, and the severd faluresto oversee county officdas and to report judiciad
misconduct — and to two other cases in which Bentley had revoked a crimind defendant’ s probation —
that of Rory Beavers in one and Nathan Meyer in the other — and another judge had granted anew trid.
Bentleytestifiedat length, reviewing the details of these assertions and explaining how his conduct had been
proper. Bentley dso offered expert testimony by Cindy Garner, thedigtrict attorney in neighboring Houston

County, and SamHicks, Curbo’ slawyer. The evidence regarding al eight matters asserted by Bunton to

show that Bentley was corrupt may be fairly summarized asfollows:

17 See WEBSTER’S THIRDNEW INT’L DICTIONARY at 512 (1961) (defining “corrupt” as “ depraved, evil: perverted
into a state of moral weakness or wickedness”, “of debased political morality : characterized by bribery, the selling of
political favors, or other improper political or legal transactions or arrangements”).
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The Curbo case. Although it is unusua for a court to release a defendant on persond
recognizance pending a hearing on a motion to adjudicate guilt following a probation violation, it
is clearly within a court’s discretion to do s0.2® A hearing on the motion was postponed by
agreement of the didtrict attorney and Hicksto give the boy a chance to mend his ways before
facing incarceration. The agreement was not in writing, and Bunton was not aware of it because
he did not talk with the didtrict attorney or Hicks, which he could have done. Hickstestified that
the pendency of the motionwasto Curbo’ s benefit and could not reasonably have been construed
as an effort to coerce Curbo’ s father in any way.

The Harding warrant. Bentley wasnot involved inany way ineither the issuance or the recal of
the warrant for Harding’ s arrest, and he had no duty to have the sheriff arrested for not executing
the warrant or to convene a court of inquiry.

The * hot check” and forfeited propertyfunds. Although for atimethedidrict atorney did not
deposit payments made by defendants on hot checks and forfeited property funds in the county
treasury as required by law,*® the mistake was thoroughly investigated and no wrongdoing was
found. Garner testified that Bentley had nothing to do with these funds and was not required by
law to force the county auditor or the commissioners court to take remedia action sooner.

The petitions to remove the district attorney. Bunton filed two petitionsto remove the didtrict
attorney. After an investigation, both were dismissed, one by Judge Cahoon and the other by
Judge Bournias. Bentley had nothing to do with either petition, and he was not required to report
Judge Cahoon and Judge Bournias to the Judicid Conduct Commission for acting illegdly. On
the contrary, neither petition had merit; bothwere found to have been based on personal vendettas,
unfounded rumors, and alack of knowledge of the crimind judtice system.

Bentley's campaign contributions. After a runoff primary dection for county judge, Bentley
contributed $100 to both the winner and the loser. The winner was not opposed in the generd
election. Bentley’s campaign treasurer received ora gpprova for such contributions from the
Texas Ethics Commission.

The Neal, Meyer, and Beaverscases. In each of these crimina cases, Bentley’ srulings were set
asde. IntheNed case, Bentley erroneoudy attempted to issue an order nunc pro tunc correcting
asentencing order that faled to recite the pleabargain that the defendant would not be given* good
time’ credit. Nead was ordered released. In the Meyer case, the defendant’s lawyer

18 See TEX. CODE CRIM. PROC. arts. 17.03, 17.031, 17.04.
1% See id. arts. 59.06 (“ Disposition of Forfeited Property”), 103.004 (“ Disposition of Collected Money”).
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misunderstood Bentley to say that he would not grant amotionto revoke probation and therefore
did not offer evidence. When Bentley denied the motion, Meyer moved for a new tria, and
Bentley recused. Judge Calhoon ordered that Meyer be given anew trid. Inthe Beavers case,
after sentencing the defendant, Bentley recused, and another judge granted the defendant a new
trid. None of the casesinvolved anything other than a most an error of law by Bentley. Garner
tedtified that it would not be reasonable for anyone to conclude that Bentley was corrupt on
account of his handling of the Nedl case, and Judge Cal hoontestified to the same effect regarding
the Meyer case.

Bentley acknowledged &t trid that he had not incurred any monetary loss as aresult of Bunton's
and Gates's conduct, but he offered evidence regarding the injury to his reputation and the menta stress
he had suffered. Bunton and Gates, he tetified,

have taken time fromme. They have ruined moments with my family, with my friends.

They have — they have put a doud over my home, my four children. And Jackie Gates,

yes, gr, Mr. Gates — perhaps even more than Mr. Bunton — they have— | have — |

have agonized because my name means somethingtome. . .. Inalot of ways, it'sdl I've

got, and I've — the day | became judge, | appreciated that | had a position of trust, and

that of dl people | needed to maintain my integrity and try to be avirtuous man. I've got

four children that | don’t want embarrassed, and every time Mr. Gatesor the rest of them

opened their mouth, 1 know how it hurt them, how it hurt my sgter, how it hurt my family.

Bentley testified that the accusation againg hmhad been“the worst thing that' s happened to meinmy lifée’,
going “to the very heart of what my wholelifeisabout.” Everywhere he went, he said, people would say
that they had heard him cadled corrupt, athough “most of them are well-meaning and alot of them sad it
was joking”. Bentley testified that he spent time worrying a home about the accusations, and that he
worried about the effect on hisfamily and the treatment of his children by their peers a school. Bentley’s
wife testified that the entire epi sode had beena“tragedy” that had “ ruined Bascom' s life and my children’'s
life’. Her husband, she said, had lost deep, suffered stress, and would never be the same. A long-time

friend of Bentley’ stedtified:
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Widl, | think it'simpacted im alot. I've known him, like | said, for fifteen or
twenty years, and | think — | think he’ sbeendowncast. | think he's been depressed and
he’'s been sad. It's unfortunate, but I’ ve seen a mgor change in the demeanor of the
judge. | don’t knowwhat elsel cansay, but it skindasad the way it has affected him and
hisfamily aswell.

When Bentley rested his case-in-chief, the court directed averdict for dl of the defendants except

Buntonand Gates. At the close of dl of the evidence, thetrial court granted Bentley’ s motion for a partia

directed verdict that Bunton's accusations of corruptionand crimindity were defamatory per se. Thejury

then found that:

C Bunton published defamatory statements about Bentley with “actud mdice’ and with “mdice’;

C Gates agreed with Bunton's defamatory statements and published his agreement with “actua
mdice’ and with “madice’;

C Bunton and Gates conspired to publish defamatory statements about Bentley;

C Bunton’s conduct caused Bentley to suffer $150,000 damagesin past and futureloss of character
and reputation, and $7 million in pagt mentd anguish;

C Gates' sconduct caused Bentley to suffer $25,000 damagesinpast | ossof character and reputation
and $70,000 in past menta anguish; and

C punitive damages should be assessed, $1 million against Bunton and $50,000 against Gates.

Based onthisverdict, the tria court rendered judgment awarding Bentley actud and punitive damagesand

prejudgment interest totaing $9,560,410.40 againgt Bunton and $163,739.72 againg Gates. The trid

court refused to hold the defendantsjointly liable for al of the damages, despite the jury’ s finding that they

had congpired to defame Bentley.
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Buntonand Gates appeded fromthe judgment againgt them, and Bentley appea ed fromthe denid

of joint ligaility. The court of gopeds affirmed the judgment against Bunton but reversed the judgment

against Gates® The court concluded that:

C

the jury’s finding that Bunton acted with actuad malice was supported by clear and convincing
evidencg

Bunton had the burden of proving that his satements were true, and failed to do so;%

the jury’s findings of actua damages caused by Bunton were supported by legaly and factualy
sufficient evidence®®

there is no evidence that Gates defamed Bunton;* and

Buntonand Gateswere not jointly liable as co-conspirators because Bentley did not request ajury
findingonwhat damageswere caused by the conspiracy itsdf and the evidence did not conclusively
establish that dl of the damages Bunton caused were attributable to the conspiracy, such as

damages resulting from statements made before the conspiracy wasformed and never ratified by
Gates®

Bentley and Bunton petitioned for review, and we granted both petitions.?® They, dong with

respondent Gates, have raised numerousissues. Webegin (in Part 1) with the defendants’ threshold claim

that the Texas Condtitution affords them greater protection than the Firss Amendment. We then consider

20 SW.3d___ (Tex.App. —Tyler 1999).
Aid.at .
2|d.at___.
Bid. at___.
A1d.at .
Bid.at___.

% 44 Tex. Sup. Ct. J. 196-197 (Dec. 21, 2000).
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the issuesrelated to liahility: whether the defendants statementswere capable of defamatory meaning (Part
[11), whether those statements were false (Part 1V), and whether the defendants acted with actud mdice
(Part V). Next weturn to the issues related to damages (Part VI). Findly, we consder the gppropriate
actioninlight of our conclusons (Part VI1).
[

Buntonand Gatesdamthe protections of article I, section 8 of the Texas Condtitution, aswel as
those of the First Amendment to the United States Congtitution. Article I, section 8 Sates:

Freedom of speech and press; libel

Every person dhdl be at liberty to speak, write or publish his opinions on any

subject, being responsible for the abuse of that privilege; and no law shdl ever be passed

curtalling the liberty of speech or of the press. In prosecutions for the publication of

papers, invegtigaing the conduct of officers, or menin public capacity, or whenthe matter

published isproper for public information, the truththereof may be giveninevidence. And

in dl indictmentsfor libels, the jury shdl have the right to determine the law and the facts,

under the direction of the court, asin other cases®’

Both defendants point out that this Court has sometimes cdled the state guarantee of free speech

“broader”,?® but neither of them explains how differences in the two condgtitutiona provisions afect this

2" TEX. CONST. art. |, § 8.

2 Turner v. KTRK Television, Inc., 38 S.\W.3d 103, 116 (Tex. 2000) (“we have recognized that the Texas
Constitution's free speech guarantee is in some cases broader than the federal guarantee”); Commission for Lawyer
Disciplinev.Benton, 980 S.W.2d 425, 434 (Tex. 1998) (“ This Court has recognized that ‘in some aspects our freespeech
provision is broader than the First Amendment.’”); Cain v. Hearst Corp., 878 S.\W.2d 577, 584 (Tex. 1994) (“this Court
[has] recognized that in some aspects our freespeech provisionis broaderthan the First Amendment”); Ex parte Tucci,
859 S.W.2d 1, 5 (Tex. 1993) (“‘article one, section eight . . . provides greater rights of free expression than its federal
equivalent’”); Davenport v. Garcia, 834 SW.2d 4, 8 (Tex. 1992) (“we have recognized that in some aspects our free
speech provision is broader than the First Amendment”); Casso v. Brand, 776 SW.2d 551, 556 (Tex. 1989) (“our state
free speech guarantee may be broader than the corresponding federal guarantee”); O’ Quinn v. State Bar of Tex., 763
S.W.2d 397, 402 (Tex. 1988) (“it is quite obvious that the Texas Constitution's affirmative grant of free speech is more
broadly worded than the first amendment’ s proscription of Congress from abridging freedom of speech”).
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case. The mere assertion that the State provison is broader than the federd means nothing. Aswe sad
in Commission for Lawyer Discipline v. Benton:

This Court has recognized that “in some aspects our free speech provision is broader than
the Firss Amendment.” However, to assume automaticdly “that the state condtitutiona
provison must be more protective than its federal counterpart illegitimizes any effort to
determine state condtitutional standards.” If the Texas Condtitution is more protective of
a particular type of speech, “it mugt be because of the text, history, and purpose of the
provision."?

Bunton and Gates make no attempt to show how the text, history, or purpose of the ate congtitutiona
provision affords them greater protection than the First Amendment.
If anything, inthe context of defamation, the First Amendment affords more protection. Recently,

inTurner v. KTRK Television, Inc., we explained:

Although we have recognized that the Texas Condtitution’s free gpeech guarantee is in
some cases broader than the federal guarantee, we have aso recognized that “broader
protection, if any, cannot come at the expense of a defamationdamant’ sright to redress.”
Unlikethe United States Condtitution, the Texas Congtitutionexpresdy guaranteestheright
to bring reputationa torts. The Texas Condtitution’s free speech provison guarantees
everyone the rignt to “speak, write or publish his opinions on any subject, being
responsiblefor abuseof that privilege.” Likewise, the Texas Constitution’ sopen courts
provison guarantees that “[a]ll courts shall be open, and every person for an injury done
him, in hislands, goods, personor reputation, shdl have remedy by due course of law.”
While we have occasiondly extended protections to defamation defendants greater than
those offered by the United States Congtitution, we have based these protections on the
common law, not the Texas Condtitution.*

As CHIErF JusTICE PHILLIPS correctly stated severd years ago, after thoroughly reviewing the history of

aticlel, section 8, “[N]othing in the language or purpose of the Texas Free Expresson Clause authorizes

2980 S.W.2d at 434 (citations omitted, emphasisin original).

%038 S.W.3d at 116-117 (citations omitted, emphasisin original).
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us. .. toafford greater waight inthe baancing of intereststo free expressionthanwe would under the First
Amendment . .. "

Insome cases we have gpplied state condtitutiona provisions before congdering Smilar provisons
of the federal congtitution,? but in others we have not.3* No rigid order of andysisis necessary, despite
occasiond language to the contrary insome of our opinions® Where, as here, the parties have not argued
that differencesin state and federa condtitutiona guarantees are materid to the case, and noneisapparent,
we limit our andyssto the First Amendment and Smply assume that itsconcerns are congruent with those
of article |, section 8.

M1

We now turnto Bunton’ sand Gates' sargumentsthat their Satementswere expressions of opinion

rather than statements of fact and were not capable of defamatory meaning.
A
It iswell settled that “the meaning of a publication, and thus whether it is fdse and defamatory,

depends on a reasonable person’s perception of the entirety of a publicationand not merdy on individud

%I Tucci, 859 S.W.2d at 32 (Phillips, C.J., concurring).

%2E.g., HL Farm Corp. v. Self, 877 S.W.2d 288, 290 (Tex. 1994); R Communications, Inc. v. Sharp, 875 S.W.2d
314, 315 (Tex. 1994); Tucci, 859 S.W.2d at 5 (plurality opinion).

% E.g., Commission for Lawyer Discipline, 980 S.W.2d at 429-430; Operation Rescue v. Planned Parenthood,
Inc., 975 SW.2d 546, 556 (Tex. 1998); Tilton v. Marshall, 925 SW.2d 672 (Tex. 1996); Texas Ass' n of Bus. v. Texas Air
Control Bd., 852 S\W.2d 440 (Tex. 1993).

% See, e.g., Davenport, 834 SW.2d at 17-18.
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statements.”®® This is also true in determining whether a publication is an actionable statement of fact or
aconditutionaly protected expression of opinion.

To didinguish between fact and opinion, we are bound to use as our guide the United States
Supreme Court’s latest word on the subject, Milkovich v. Lorain Journal Co.*® In that case a
newspaper, the Lorain Journal, reported that a high school wrestling coach, Milkovich, had “lied” during
ajudicid proceeding which overturned a date ahletic association’s sanction imposed on his team. The
Court rejected the newspaper’ sargument that its statementswere condtitutionaly protected opinion. The
Court beganitsandyss by explaining that early commonlaw did not digtinguishbetweenfactuad statements
and opinionsin imposing liakility for defamation, but

due to concerns that unduly burdensome defamation laws could difle vauable public

debate, the privilege of “fair comment” was incorporated into the common law as an

affirmative defense to an action for defamation. “The principle of ‘far comment’ afforded

legd immunity for the honest expresson of opinion on matters of legitimate public interest

when based upon atrue or privileged statement of fact.”¥’

After surveying the congtitutiona limitations on defamationliability initsown opinions, the Court concluded

that it was unnecessary to cregte a separate privilege for “opinion” defined by some multi-factor tet, as

some courts had done.® “[W]ethink the‘“‘ breathing space’™ which*“*[f]reedoms of expression reguire

%5 Turner, 38 S.W.3d at 115.

%497 U.S. 1 (1990); cf. Carr v. Brasher, 776 S.W.2d 567, 570 (Tex. 1989) (noting at that time that the United
States Supreme Court had not provided guidance on the issue).

37497 U.S. at 13.
% See, e.g., Ollman v. Evans, 750 F.2d 970 (D.C. Cir. 1984) (en banc) (announcing a four-part test for

distinguishing assertions of fact from expressions of opinion); see also Robert D. Sack, Protection of Opinion Under
the First Amendment: Reflections on Alfred Hill, “ Defamation and Privacy Under the First Amendment” , 100 COLUM.
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inorder to survive,’”’” the Court said, “is adequatel y secured by existing congtitutiona doctrine without the
creation of an atificid dichotomy between ‘opinion’ and fact.”*® Included in that doctrine, the Court
explained, are the following principles:

C “agatement on matters of public concern must be provable as fdse before there can be ligbility
under state defamation law, at least in Stuations, like the present, where a media defendant is
involved” and “where public-officia or public-figure plaintiffs [are] involved;"*°

C the Condtitution protects “statements that cannot ‘reasonably [be] interpreted as stating actual
facts about anindividud” madeindebate over public mattersinorder to “provide]] assurancethat
public debate will not suffer for lack of ‘imaginative expresson’ or the ‘ rhetorica hyperbole which
has traditionally added much to the discourse of our Nation;"*

C “Where a gatement of ‘opinion’ on a matter of public concern reasonably implies fase and
defamatory facts regarding public figures or officds, those individuds mugt show that such
satementswere made withknowledge of their falseimplications or withrecklessdisregard of ther
truth”, and “where such a satement involves a private figure on a matter of public concern, a
plaintiff must show that the false connotations were made with some leve of fault”;*? and

C “the enhanced appédlate review required by Bose Corp. [v. Consumers Union of United States,
Inc., 466 U.S. 485 (1984)] provides assurance that the foregoing determinations will be madein
amanner so as not to ‘ condtitute a forbidden intrusion of the field of free expression.’”*

L. REV. 294, 323-325 (2000); cf. Carr, 776 S.W.2d at 570 (noting but not applying the Ollman factors).

%9497 U.S. at 19 (quoting Philadel phia Newspapers, Inc. v. Hepps, 475 U.S. 767, 772 (1986) (quoting New York
Times Co. v. Sullivan, 376 U.S. 254, 272 (1964))).

“1d. at 19-20, 20 n.6 (citing Hepps, 475 U.S. at 779).

“1|d. at 20(citing Greenbelt Coop. Pub. Ass'n., Inc. v. Bresler, 398 U.S. 6 (1970); Letter Carriersv. Austin, 418
U.S. 264 (1974); and Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988)).

“2|d. (citing New York Times v. Sullivan, 376 U.S. 254 (1964); CurtisPub.v. Butts, 388 U.S. 130 (1967) (plurality
opinion); and Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974)).

®1d. at 21.
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How these principles gpply in a given case are, of course, questions of law.*

The andyds prescribed by Milkovich supplants various proposed dichotomies between fact and
opinion. For example, more than adecade before Milkovich, section566 of the Restatement (Second)
of Torts set out a rue making a statement of opinion actionable “only if it implies the alegation of
undisclosed defamatory facts as the basis for the opinion.”* Six years before Milkovich, Prosser and
Keeton on Torts proposed a three-part classfication of opinions as either deductive, evauative, or
informational.*®  About the same time, the United States Court of Appeals for the Digtrict of Columbia
Circuit in Ollman v. Evans designed a four-part test for distinguishing betweenfact and opinion.*” Inlieu
of such digtinctions, Milkovich focuses the andys's on a satement’ s verifiahility and the entire context in
which it was made.*®

With this direction, we examine the evidence in this case.

B
Bunton referred to Bentley’ sactions as“crimind” only once, whichwas during the June 6 “Q&A”

broadcast. After describing the Curbo case, in which he faulted Bentley for having released the defendant

4 |d. at 19-21; see Carr, 776 S.W.2d at 570; see also ROBERT D. SACK, SACK ON DEFAMATION § 4.3.7, at 4-54 (3d
ed. 2002) (“The vast majority of courts, and all of the federal circuits, agree that whether a statement is fact or opinion
is amatter of law for the court to decide.”).

5 RESTATEMENT (SECOND) OF TORTS § 566 (1977).

46 \W . PAGE KEETON ET AL., PROSSER & KEETON ON THE LAW OF TORTS § 113A, at 813-814 (5th ed. 1984).

47750 F.2d 970 (D.C. Cir. 1984) (en banc); cf. Carr v. Brasher, 776 S.W.2d 567, 570 (Tex. 1989) (noting but not
applying the OlIman factors).

“8 See RODNEY A . SMOLLA, LAW OF DEFAMATION § 6.12[1] at 6.44-6.47 (2d ed. 2001); BRUCE W . SANFORD, LIBEL
& PRIVACY §5.3.2, at 148-149 (2d ed. 2001).
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on a persona bond and delayed find adjudication, Bunton suddenly exclamed: “y’dl” — referring to
Bentley and Sheriff Hubert — “are corrupt, y' dl are the criminals, y’ dl are the onesthat oughtabeinjall.”
Nothingthat preceded this statement would have led areasonable personto think that Buntonwas asserting
that Bentley had actudly committed a crime. Bunton barely dluded to the theory he later espoused that
Bentley had handled the caseinaway to pressure the defendant’ s father, which, if true (it wasnot), would
undoubtedly have been aimind. All Bunton said on this subject during the June 6 program was that
Bentley should “quit hanging [the case] over these peopl€e's heads’. By itsdf, Bunton's single, excited
reference to Bentley asa“crimind” might be taken to be rhetorical hyperbole, dthough hardly of any sort
that, in the words of Milkovich, “has traditionaly added much to the discourse of our Nation.”* In
context, however, Bunton’ scharacterizationof Bentley’ sconduct as crimind isonly part of Benton' sefforts
over many months to prove Bentley corrupt.

By cdling Bentley “corrupt”, Bunton testified that he intended the word' s ordinary meaning —
dishonest, unethicd, shady, and unscrupulous — and we think that is what any reasonable viewer would

have understood. While the word may be merely epithetic in the context of amorphous criticism,* it may

49497 U.S. at 20 (citation omitted).

%0 See, e.g., 600 West 115th St. Corp.v. Von Gutfeld, 603 N.E.2d 930, 937 (N.Y. 1992) (concluding that statement
made at public hearing on a building permit application that the plaintiff’s conduct “*is as fraudulent as you can get and
it smells of bribery and corruption’” was merely opinion, given the lack of factual specificity and the tenor of its
presentation, a“rambling, table-slapping monologue” and “angry, unfocused diatribe”); Rinaldi v. Holt, Rinehart &
Winston, Inc., 366 N.E.2d 1299, 1306-1308 (N.Y. 1977)(suggesting that statementsthat a judge was “probably corrupt”
were opinionsthat had not been proven factually false); Maynard v. Daily Gazette Co., 447 S.E.2d 293, 299 (W.Va.1994)
(holding that editorial stating that college athletic director’s conduct was part of the “corruption of college athletics”
did not actually accusethedirector of corruption and was thus merely opinion); Price v. Viking Penguin, Inc., 881 F.2d
1426, 1445 (8th Cir. 1989) (holding that author’ s quotation of an attorney calling an FBI agent “ corrupt and vicious” was
unverifiable opinion); Silvester v. American Broad. Cos., 650 F. Supp. 766, 772 (S.D.Fla. 1986) (hol ding that an unspecific
claimthat “‘jai alai isatotally corrupt industry’” was “a statement of opinion . .. too general to support an action for
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also be used as a satement of fact that can be proved true or false,™ just like the word “liar” gpplied to
CoachMilkovich. Examplesabound. When the Athenian court accused Socrates of corrupting the minds
of the young, it intended to indict, not merdly insult.>? Corrupt conduct, determined asamatter of fact, may
be punished under Texaslaw in numerous Stuaions>® Accusing a public officia of corruptionis ordinarily
defamatory per se. AsProsser and Keeton on the Law of Tort dates: “it is actionable without proof of
damageto say of a. . . public officer that hehas . . . used his office for corrupt purposes. . . Sncethese

things obvioudy discredit [one] in his chosen cdling.>* Consistent with thisrule, wehdd in A. H. Belo &

libel”); cf. Greenbelt Coop. Pub.g Ass'n,Inc.v.Bresler,398U.S. 6, 14 (1970) (concluding that accurate newspaper reports
of heated debates before city council in whichthe plaintiff's negotiating efforts were criticized as “blackmail” could not
have been reasonably understood by any reader to refer to the commission of a crime).

51 See, e.g., Moore v. Leverett, 52 SW.2d 252, 255 (Tex. Comm’ n App. 1932, holding approved) (“ To make a
statement that apublic officeris actuated by evil or corrupt motives in a public undertaking is to make a statement of fact
which should be justified like any other statement of fact in order to exonerate the person making the statement.”);
Silsdorf v. Levine, 449 N.E.2d 716, 720-721 (N.Y. 1983) (holdingthat accusationsof “ corruptness” in an open letter were
not merely opinion because they purported to befactual); Kelly v. Schmidberger, 806 F.2d 44, 49 (2d Cir. 1986) (stating
that assertions of mishandling church property were factual, suggesting corrupt or criminal conduct, and were therefore
actionable).

52 PLATO, SOCRATES’ DEFENSE 24b (in THE COLLECTED DIALOGUES OF PLATO 10 (edited by Edith Hamilton and
Huntington Cairns, Pantheon Books 1961)) (“ Socrates is guilty of corrupting the minds of the young, and in believing
in deities of hisown invention instead of the gods recognized by the state. Such isthe charge.”).

%8 See, e.g., TEX. AGRIC. CODE § 59.003 (stating that afarm and ranch finance program board member may be
liable for an official act or omission that is corrupt); TEX. CIV. PRAC. & REM. CODE § 171.088(a) (stating that an arbitration
award may be set aside if obtained by corruption or if an arbitrator was corrupt); T EX. FIN. CODE § 12.106 (stating that
an employee of the banking department is not liable for an official act or omission unlessit is corrupt); id. § 14.055(same
for an employee of the consumer credit commission); id. § 89.006 (same for an employee of the savings and loan
department); TEX. GOV'T CODE § 52.024 (stating that the court reporter certification board may refuse to certify an
applicant convicted of acrimeinvolving corruption); id. 8§ 52.029(a) (stating that a court reporter may be sanctioned for
corruption); TEX. Loc. Gov'T CODE § 22.077(a) (stating that a municipal officer may be removed for corruption).

5 W . PAGE KEETON ET AL., PROSSER & KEETON ON THE LAW OF TORTS § 112, at 791-792 (5th ed. 1984).
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Co. v. Looney that detailed accusations of corruption againgt a public officid are not protected opinion,
explaning:

“Thereisabroad digtinctionbetweenfar and legitimate discuss oninregard to the conduct

of a public man, and the imputation of corrupt motives, by which that conduct may be

supposed to be governed. And if one goesout of hisway to aspersethe . . . character of

apublic man, and to ascribe to him base and corrupt motives, he must do so at his peril;

and mugt aether prove the truth of what he says, or answer in damages to the party

injured.”

Although Looney’ s dlocation of the burden of proof isno longer correct,> in other respects the opinion
appears to express the sentiment of most courts. The Maryland Supreme Court has observed:
The greater number of Courts have hdd that the imputation of a corrupt or

dishonorable motive in connection with established facts is itsdf to be classfied as a

statement of fact and as such not to be within the defense of fair comment.>’

Whether Bunton’s repeated accusations that Bentley was corrupt were statements of fact or
expressions of opiniondepends, according to Milkovich, onther verifiability and the context inwhichthey
were made. Asthe court in Ollman stated: “It is one thing to be assailed as a corrupt public officid by a
sogpbox orator and quite another to be labelled corrupt inaresearch monograph detailing the causes and

cures of corruptionin public service.”*® But much ground lies between thesetwo extremes. While“Q&A”

certainly never ddivered anything gpproaching aresearch monograph on Bentley’ s conduct in office, and

%5246 S.\W. 777, 783 (Tex. 1922) (quoting Negley v. Farrow, 60 Md. 158 (1883)).
% See note 62, infra.

57 A.S. Abell Co. v.Kirby, 176 A.2d 340, 343 (M d. 1961) (citing PROSSER ON TORTS 622 (2d ed. 1955) and THAYER,
LEGAL CONTROL OF THE PRESS § 66 (3d ed. 1956)), cited in SACK, supra note 44, § 4.3.6, at 4-52 n.220.

% Ollman v. Evans, 750 F.2d 970, 983 (D.C. Cir. 1984) (en banc).
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Bunton’s ravings were often dassc soapbox oratory, Bunton plainly and repeatedly stated that his
accusations of corruptionwere based on actud fact. He cited gpecific cases and occurrences and pointed
to court records and public documents. He clamed to have made lengthy investigations and interviewed
courthouse employees and others. 1t had been hard, he told afriend and one viewer who cdledinto the
program, to find a bass for accusing Bentley. He claimed to have looked into the law pertaining to
persona bonds, case dispostion guidelines, judicid ethics, the sheriff’s responghilities, and the didtrict
court’s supervisory responshbility over the county auditor and county commissioners court.  When
chdlenged by viewers who cdled in, Bunton refused to argue about whether Bentley was a good or bad
judge or person; on the contrary, he told one caler that Bentley’ s personal character was irrelevant.
Bunton congtantly ingsted that his charges were borne out by objective, provable facts. Indeed, heinvited
Bentley to appear on the show, not to debate the issues, but to answer the factud alegations and disprove
that he was corrupt. It istrue that Bunton often dso said that it was his opinion that Bentley was corrupt.
But as the Supreme Court explained in Milkovich:
If aspesker says, “In my opinion John Jonesisaliar,” heimplies a knowledge of
factswhichlead to the conclusionthat Jones told an untruth. Even if the speaker statesthe
facts upon which he bases his opinion, if those factsare either incorrect or incomplete, or
if his assessment of themis erroneous, the statement may dill imply afdseassertion of fact.
Smply couching such statementsinterms of opiniondoesnot dispel theseimplications, and
the statement, “In my opinion Jonesisaliar,” can cause as muchdamage to reputationas
the statement, “ Jonesisaliar.” AsJudge Friendly aptly stated: “[1t] would bedestructive
of the law of libel if awriter could escape liability for accusations of [defamatory conduct]
amply by usng, explicitly or impliatly, the words ‘1 think.”” See Cianci [v. New Times

Publishing Co., 639 F.2d 54, 64 (2d Cir., 1980)]. It isworthy of note that at common
law, eventhe privilege of fair comment did not extend to “afdse satement of fact, whether
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it was expresdy stated or implied from an expression of opinion.” Restatement (Second)
of Torts, § 566, Comment a (1977).%°

Furthermore, Buntonrepeatedly ingsted that evidencehe had seenbut had not disclosed supported
his assertions. He had reviewed many public records, he said, and talked with courthouse employees.
Much other information was publicly available, he continually assured viewers, to substantiate Bentley's
corruptioninoffice. Heencouraged callersto investigate thisinformation for themsa vesand to report other
misconduct that he strongly suggested could be found for the looking. Even under the common law rule
stated in section 566 of the Restatement (Second) of Torts (to which Milkovich referred) that requires
animplicationof undisclosed facts for an opinion to be actionable, Bunton’ s statementswere defamatory.

Throughout the tria, Bunton indsted that his statements that Bentley was corrupt were verifigbly
true and could be proved. Bunton's atorney told the jury in his opening statement:

WEe re going to prove the truth of eachand every statement, or we' re going to prove that

there was an invedtigation in an attempt to learnthe truth, the truthwas concedled. There

was no disregard for the truth. There was an attempt to get it.

During the presentation of the evidence, Bunton identified eight discrete instances that he said showed
Bentley’ s corrupt conduct in office. He cited to details himsdlf, and attempted to dlicit factud and expert
testimony from other witnesses, not merdy to substantiate his personal opinions, but to prove hisstatements

true. Inhissummeation, Bunton' sattorney went over each instance on which Bunton had based hischarges

of corruptionand attempted to show how they had been proved true. Bunton's consistent positionat tria

% Milkovich, 497 U.S. at 18-19.

30



that hisaccusations of corruptionwere true isa compdling indicationthat he hmsdf regarded his tatements
asfactud and not mere opinion, right up until the jury returned its verdict.

An important part of the context of the defendants  statements here is that they were made on
public access televison. Federd law permits loca authorities to require cable televison operators to
provide public access channds® Commenting on that law, a committee of the U.S. House of
Representatives observed:

Public access channels are often the video equivdent of the speaker’s soap box or the

eectronic pardld to the printed lesflet. They providegroupsand individuaswho generdly

have not had access to the dectronic media with the opportunity to become sources of

informationinthe eectronic marketplaceof ideas. [Public, educationd, and governmentdl]

channels aso contribute to an informed citizenry by bringing locd schoals into the home,

and by showing the public loca government at work %!

Public access programming is not network news. Usudly, it isinforma and is not professiondly scripted
or produced. It often does not project the credibility that other television broadcastshave. “Q&A” was
in this mold — in Bunton’ s words, “awide-open, sometimes caugtic and/or an unavilized public forum”.
Bunton's accusations on “Q&A” mug be considered in that context. By the same token, however,

gtatements are not incgpable of defamation or absolutely protected from liability merely becausethey are

made on public accesstelevison. A soap box, eectronic or wooden, does not lift aspeaker abovethelaw

%047 U.S.C. §531.
&1 Report of the Committee on Energy and Commerce on the Cable Franchise Policy and Communications

Act of 1984, H.R. Rep. No. 98-934, at 30 (1984), reprinted in 1984 U.S.C.C.A.N. 4655, 4667, and cited in Denver Area
Educ. Telecomm. Consortium, Inc. v. Federal Communications Comm’n, 518 U.S. 727, 734, 739 (1996).
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of liability for defamation. Besdes, asthe congressona committee noted, public access televison is not
only a*“sogp box” forum but dso provides educationa and governmentd information.

The clear import of Bunton’s statements on “Q&A” was that Bentley was corrupt as a matter of
veifiadle fact, as Bunton continued to assart at trid. Accordingly, wergect Bunton'sargument on apped
that his accusations of corruption were condtitutiondly protected opinion.

C

Gatesdso arguesthat hisown commentsontwo “Q&A” programs were opinion and in any event
were not capable of defamatory meaning.

The videotapes of “Q& A” programexcerpts played at trid showed Gates and Bunton Sitting Sde
by sde numerous timeswhile Buntonasserted that Bentley was corrupt. For themost part, Gatesexhibited
no reaction to Bunton's statements, but on two programs Gates seemed to express his agreement with
Bunton’s statements that Bentley was corrupt. On one occasion, Gates attempted to correct Bunton's
misstatement to acaller that digtrict attorney Herringtonwas the most corrupt officid in Anderson County.
Bunton interrupted that Bentley was “number one’, and Gates replied, “Yeah.” On the other occasion,
Buntonstated that “one thing after another” showed that Bentley was corrupt, citing two Stuations he had
previoudy described. Gatesthen named two other Stuations, adding “and there' s some others besides.”
Attrid, Gatesexplained that he did not intend to express agreement with Bunton oneither occasion. The
firg time, Gates said, his*“yeah” was merdy an acknowledgment that Bunton had corrected himsdf. In

Gates swords: “| think it was a spontaneous reaction more than anything, is dl | can say.” The second
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time, Gates explained, he was merely helping Bunton list the examples Bunton had cited without meaning
to endorse any of them himsdf.

Thejury did not believe Gates,; rather, they found that “ Jackie Gates agreed with Joe Ed Bunton's
defamatory statements concerning Bascom Bentley being corrupt”. Thejury saw Gates on the videotaped
programs and on the witness stand, and they were entitled to judge his credibility by his demeanor and
tetimony. Even if we assume that Gates's “yeah” on the one occasion was ambiguous, the jury could
reasonably conclude that on the second occasion when Gates not only appeared to concur in Bunton's
assertions but listed examples of his own, examples which Bunton had not mentioned but immediately
endorsed, Gates was expressing his agreement with Bunton’s defamatory statements.

Thejurywas not, of course, entitled to basetheir conclusonamply on Gates sand Bunton’ sjoint
gppearances on “Q&A” programs. We do not suggest for amoment that atak show host isliable for a
guedt’ sstatementsto whichthe host does not voice objection. The mere fact that people appear together
IS N0 evidence that they agree; on the contrary, television interviews more often than not indicate nothing
about the host’s views, much less the broadcaster’'s. But the jury had much more than mere joint
appearancesto support ther finding. Thejury could reasonably have determined that Gates was not being
truthful in discounting his statement since he had been present on many “Q&A” programs when Bunton
accused Bentley of corruption and had never protested, even though he testified that he told Bentley that
he was joining “Q&A” to discourage Bunton from continuing to make the accusations. The evidence
permitted the jury to find that Gates did not merdly hold Bunton' scoat at the soning of Bentley, but threw

rocks himsdf.
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Judging Gates swords fromthe perspective of areasonable listener, aswe mugt, we concludethat
they could easily have been considered defamatory as the jury found.
AV
Next, we condgder Bunton’s and Gates s arguments that their statements were not false.
A
Bunton and Gates contend that Bentley hasthe burden of proving that they made fd se satements
about him because he is a public officid and aso because they are media defendants. We agree that to
recover for defamation, apublic officid like Bentley must prove that defamatory statements made about
him were fase® Accordingly, we need not consider whether Bunton and Gates's use of public access
televison cagts them as “media defendants’ or whether, if it did, a plantiff against them who was not a

public figure would aso be required to prove falsity.® The court of appeds erred in holding that the

52 New York TimesCo. v. Sullivan, 376 U.S. 254, 279-280 (1964) (requiring that a public figure or public official
provefalsity); Turner v.KTRK Television,Inc.,38 SW.3d 103, 117-120 (Tex. 2000). See also Philadel phia Newspapers,
Inc. v. Hepps, 475 U.S. 767, 777 (1986) (stating that if the defamatory speech is of public concern and the defendant is
amember of the media, the plaintiff has the burden of proving falsity, but reserving the question of who has the burden
if the defendant is not a member of the media); Milkovich v. LorainJournal, Co.,497U.S. 1, 19-20, 20 n.6 (1990) (same);
Mcllvain v. Jacobs, 794 SW.2d 14, 15 (Tex. 1990) (applying Hepps, 475 U.S. at 787). Cf. Randall’s Food Markets, Inc.
v. Johnson, 891 S.W.2d 640, 646 (Tex. 1995) (“In suits brought by private individuals, truth is an affirmative defense to
slander.”); TEX. CIV. PRAC. & REM. CODE § 73.005 (“ The truth of the statement in the publication on which an action for
libel isbased is a defense to the action.”); SACK, supra note 44, § 3.3.2.2, at 3-9to 3-12 (3d ed. 2001) (stating that the
plaintiff may have the burden of proving the falsity of astatement of public interesteven if the defendant is not amember
of the media, but that the common law rule that truth is adefense to be pleaded and proved by the defendant may apply
in cases where the speech is about a nonpublic subject); SMOLLA, supra note 48, § 5.07 at 5.11-.13 (2d ed. 2001) (stating
that the assignment of the burden of proof of falsity is an unresolved question in many contexts); BRUCE W . SANFORD,
LIBEL & PRIVACY §6.3-6.3.3, at 213-219 (2d ed. 2001).

8 See Sack, supra note 38, at 326-327 (stating that the burden of proof on aplaintiff who is not a public official
or apublic figure suing media defendants is an open question, and citing cases).
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defendants were required to prove as an affirmative defense that their Satements were true® We have
not required proof of falsity to be by more than a preponderance of the evidence®® and neither has the
United States Supreme Court.® |If theevidenceisdisputed, falsity must be determined by thefinder of fact.

In this case, the trid court refused Gates' s request to inquire of the jury whether statements about
Bentleywerefdse. The court gppears to have been of the view that the issue was subsumed in Bentley’s
motion for a partia directed verdict that Bunton's Statements were defamatory per se, even though the
fdgty of those satementswas not mentioned in the argument or ruling on the motion. That a satement is
defamatory — that is, injurious to reputation — does not mean that it isfdse, and vice versa.  After the
verdict was returned, the defendants argued that the issue of fdsity had not been raised by Bentley’'s
motion. The court disagreed, reciting in its judgment that by granting Bentley’s motion it had “ruled asa
meatter of law that [Bunton] had published fa se and defamatory statements about [Bentley] by accusnghim
of being corrupt and acrimind.”

The defendants argue that because the trid court denied them a jury finding on fasity and the
evidence on that issue was disputed, they are entitled to anew tria. Bentley argues that no finding was
necessary because the evidence conclusively established that the statements about him were fdse, asthe

trid court determined by granting ismotionfor partid directed verdict. Alternatively, Bentley argues that

4  sw.adat .

® Turner, 38 SW.3d at 117.

% See Harte-HanksCommunications, Inc.v. Connaughton, 491 U.S. 657, 661 n.2 (1989)(“ There is some debate
as to whetherthe element of fal sity must be established by clearand convincing evidence or by a preponderance of the

evidence. We express no view on thisissue.” (citations omitted)).
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by finding that Bunton and Gates acted with actual malice— that is, knowledge of, or reckless disregard
for, the fdgty of thar statements — the jury impliatly found that their statements were false, and that
implicit finding is supported by at least some evidence.

Strictly as amatter of logic, the jury’ sfinding that Buntonand Gates acted with actual malice does
not necessarily imply that the statements made were fd se, inasmuchas the jury could have believed, asthey
were ingtructed, that Bunton and Gates acted “with reckless disregard as to [the] truth or fagty” of the
satements. Asapracticad matter, however, it ishighly unlikely that the jury would have found that Bunton
and Gates made true statements with actuad malice — that is, with reckless disregard for whether the
satementsweretrue. Bentley’simplied finding argument is therefore not without force. But weneed not
determine whether afinding of fadgty can be implied from the verdict in this case because, aswe explan
below, Bentley proved conclusvely that the statements that he was corrupt and crimina were fase.
Accordingly, we accept the tria court’s statement in its judgment that it determined the issue as a matter
of law.

B

Bunton based his statements that Bentley was corrupt — by which Bunton meant dishonest,
unethicd, shady, and unscrupulous — on the eght Situations we have already described in detail, and
nothing else. Accordingly, the issue before us is whether Bentley proved without contradiction that none
of those stuaions showed that he was crimind or corrupt inany way. Without repesting unnecessarily the
evidence we have aready set out, we examine each of the eight bases Bunton has clamed for his

accusations,
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The Curbo case: Firgt, Buntonsuggested onthe June 6, 1995 “ Q& A” programthat Bentley acted
improperly inreleasing Curbo without a surety bond, athoughBuntonnow tdls usinhis brief that he * never
made the dlegation that the bond matter made Bentley corrupt.” Bentley’s action was authorized by
statute,®” and Curbo’s attorney, Hicks, testified that there was nothing unusual about Curbo’s release
without bond. Next, Bunton asserted on various programs that Bentley delayed afind adjudication in the
case to pressure Curbo’ s father in the event he was eected mayor. Bentley testified that he had no such
moative, Hickstegtifiedthat the charge was“aload of bull”, and inany event, Curbo’ sfather was not el ected
mayor. Further, Bunton arguesthat the case should not have been delayed so long or at the request of the
digtrict attorney. Bentley and Hickstestified that the delay was proper and benefitted Curbo by giving him
one last chanceto correct hisways. Their testimony was supported by lettersin the court filefrom Curbo’s
probationofficer. Therewasno evidencethat delay wasimproper. Finadly, Bunton makestwo arguments
he did not raise t trid: that Bentley had improper ex parte discussons with Curbo’ s probation officer, and
that it wasillegd for the didrict attorney and Curbo’ s attorney to revise the terms of Curbo’s probation.
Thereisno evidenceto support elther argument; onthe contrary, Hickstestifiedthat Bentley did “ absolutely
nothing” improper in handling the Curbo case, and that the charge that Bentley’ s conduct in the case was
corrupt was “alie”

TheHardingwarrant: Buntonassertsthat Bentley had alegd duty to require the sheriff to execute

anarrest warrant that Bentley did not issue and that the district attorney caused to be withdrawn. Bentley

5" See note 5, supra.

37



testified that he was not connected withthe incident inany way, and as amatter of law, he had no legd duty
to require the sheriff to execute awarrant that had been withdrawn.

The* hot check” and confiscated property funds: Buntoncontends thet if Bentley had properly
supervisedthe county auditor and the county commissionerscourt, they would have discovered sooner that
the digtrict attorney was not properly depositing the money that defendants paid on *hot checks’ and the
money obtained from property forfeitures in the county treasury asthe law required, but was administering
those funds himsdf. While didtrict courts have generd supervisory control over county commissioners
courts,® there is no suggestion or claim that this jurisdictionwasinvoked, muchlessthat any district court
exercised it improperly. And while district courts in most counties, including Anderson County, have the
power to appoint and remove a county auditor, under certain circumstances,® there is no evidence that
Bentley or the other didrict judges in Anderson County exercised their authority improperly. On the
contrary, Houston County Didtrict Attorney Garner, who investigated the handling of the funds, testified
that Bentley had “nothing to do” withthem, that there was “no possibility” that he could have been corrupt
onaccount of the way they were handled, and that infact there was no wrongdoing &t dl inconnectionwith
thefunds, ether onthe part of Anderson County Digtrict Attorney Herringtonor anyone else. No evidence
contradicts Garner’ s testimony.

The petitions to remove the district attorney: Bunton complains that Bentley should have

reported two of his colleagues, Judge Bournias and Judge Cahoon, for judicid misconduct in denying

% See note 13, supra.
% See note 15, supra.
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petitions Bunton filed to remove the didrict attorney. Bentley testified that he had nothing to do with either
petition. Garner, who investigated the petitions, reported that there was no basis for them, and that they
had been motivated entirdy by persond vendettas, unfounded rumors, and a lack of knowledge of the
crimind justice system. There is no evidence or authority that the rulings were incorrect, or that Bentley
would have had a duty to report the judges even if they had ruled in error.

Bentley’ s campaign contributions; Bentley contributed to both the winner and loser of the runoff
election in the Democratic primary for county judge of Anderson County, after that eection was over.
Bunton argues that the contributions were improper because the digtrict judges supervise the county
judge.™ Bentley testified that his contributionswere meant to hel p each candidate defray lingering expenses
and were proper. Bentley volunteered that he would not have contributed to any opposed candidate.
Buntontestified that eventhough the winning primary candidate had no announced oppositioninthe generd
eection, the possbility of a write-in campaign remained. No such campaign occurred, and there is no
evidencethat it was ever more than an abstract possibility. Thereisno evidenceor legd basis for thinking
that Bentley’ s contributions were corrupt, evenif they had been made to opposed candidates. Moreover,
Bentley’ s campaign treasurer testified that he received ord approva for the contributions from the Texas
Ethics Commisson. Asamatter of law, Bentley’ s contributions were not improper, let done corrupt.

The Neal, Meyer, and Beavers cases. Bentley's rulings in each of these three cases was

determined to have been erroneous. In the Neal case, he improperly attempted to issue a nunc pro tunc

0 See note 13, supra.
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sentencing order. Didrict Attorney Garner testified thet it was* totally unreasonable’ to think that Bentley's
conduct in the case was crimind or corrupt. In the Meyer case, Judge Cahoon ordered anew trid after
Bentley revoked Meyer’ s probation, based upon counsd’ sasserted misunderstanding of Bentley’ srulings.
Judge Cahoon testified at trid thet it “makesno sense” that anyone, even alayman, would “interpret[]”,
“interpolate]]”, or “pull[] out” of his decison that Bentley was corrupt or aimind. Inthe Beavers case,
Bentley testified that he had only made an error in judgment, and there was no other evidence regarding
the case. Astodl three cases, therewas evidencethat Bentley’ sactions werenot crimina or corrupt, and
no evidence that his rulings were dishonest or unethicd. In each case, dl that can be sad is that Bentley
wasfound, onordinary review, to have committed anerror in judgment. As one court has noted: “Where
an officid having discretion in a certain matter actsupon hisjudgment in good faith, dthough erroneoudy,
such act is not corrupt”.”

Bunton also contends that his statements about Bentley weretakenout of context. Thetrid court
admittedintoevidencetwo videotapes containing about Sxty minutesof “ Q& A” broadcastsexcerpted from
tweve ninety-minute programs. One of the excerpts received in evidence was twenty-one minutes long,
one was eleven minutes long, and three others were more than five minutes long. Bunton argues that the
excerpts mideadingly lifted his statements out of context, but he does not explain how his assartions that
Bentley was corrupt could have appeared less offensive if viewed as part of alonger broadcast. Hisonly

gpecific complant isthat Bentley did not offer inevidence the results of the “ Q& A” viewer polls onwhether

" State v. District Court, 240 N.W. 406, 409 (Wis. 1932).
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he was corrupt. That omisson does not make the videotgpes mideading. Nothing about the excerpts
themselves, whichwe have reviewed, indicatesthat they are mideading inany way. Moreover, Bunton did
not offer into evidencetapes or transcri pts of the entire programs that were excerpted or of other programs
not shown at dl that would cast hiscommentsinadifferent light. Gates offered avideotape of oneprogram
that was excluded because it had not been timely produced during discovery. That tape is not in our
record, and thereisno indicationthat it would have shed adifferent light on the others. Bunton’s argument
that the broadcast excerpts were mideading smply has no support in the record, and therefore we rgect
it.

In sum, the evidence not only supports but conclusively establishes that Bunton's charges that
Bentley was corrupt were utterly and demongtrably faseasamatter of lav. As Garner tedtified, intwelve
years of practice she had never known Bentley to engage in any conduct that could remotely be called
crimind or corrupt. At trid, Gates did not disagree, and Bunton offered no evidence whatever to the
contrary.

\%
Next, we consder Bunton's and Gates's arguments that they did not act with actud mdice.
A
Inthe semina case of New York Times Co. v. Sullivan,’ the United States Supreme Court held

that to protect our “profound nationad commitment to the principle that debate on public issues should be

2376 U.S. 254 (1964).
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uninhibited, robust, and wide-open, and that it may wdl indude vehement, caustic, and sometimes
unpleasantly sharp attacks on government and public officials”” the First Amendment precludesa public
officdd fromrecovering damagesfor adefamatory fa sehoodrdatingto his officd conduct unlesshe proves
that the statement was madewithactua mdice.”* Since then, the Supreme Court has explained that “[t]he
phrase‘ actual mdice isunfortunately confusinginthat it has nothing to do with bad mative or ill will" ™ —
common connotations of the word “malice’ but rather is “a shorthand to describe the Firs Amendment
protections for speechinjuriousto reputation”.”® Those protections for speech about a public officia turn
onthe speaker’ s degree of awareness that the statements made arefase. Inthe Supreme Court’ swords:
Cdculated fdsehood fdlsinto that class of utterances which “are no essentid part of any
expositionof ideas, and are of suchdight socid vaue asastep to truththat any benefit that
may be derived from them is clearly outweighed by the socid interest in order and
mordity.” Hencetheknowingly false satement and thefa se statement made with reckless

disregard of the truth, do not enjoy congtitutiona protection.””

Thus, actua malice means knowledge of, or reckless disregard for, the falsity of a statement.”

8 |d. at 270.
" |d. at 279-280. See also Huckabee v. Time Warner Entertainment Co., 19 S.W.3d 413, 420 (Tex. 2000).

®Harte-HanksCommunications, Inc.v. Connaughton, 491 U.S. 657, 666 n.7 (1989). See Huckabee, 19S.W.3d
at 420.

6 Masson v. New Yorker Magazine, Inc., 501 U.S. 496, 511 (1991).
Garrisonv.Louisiana, 379U.S. 64, 75 (1964)(quoting Chaplinskyv. New Hampshire, 315 U.S. 568, 572 (1942)).
8 New York Times v. Sullivan, 376 U.S. at 279-280; Huckabee, 19 S.W.3d at 420.
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Knowledge of fasehoodisardaively clear sandard; recklessdisregard ismuchlessso. Reckless
disregard, according to the Supreme Court, is a subjective standard™ that “focus/es] onthe conduct and
state of mind of the defendant.”® 1t requires more than “ a departure from reasonably prudent conduct.”8
Mere negligence is not enough.®? There must beevidence ““that the defendant in fact entertained serious
doubts as to the truth of his publication, "® evidence “that the defendant actualy had a ‘high degree of
awareness of . . . [the] probable fasity’"®* of his satements. Thus, for example, the failure to investigate
the facts before speaking as a reasonably prudent person would do is not, sanding aone, evidence of a
recklessdisregard for the truth, but evidencethat afailureto investigate was contrary to aspeaker’ s usual
practice and motivated by adesireto avoid the truth may demonstrate the reckless disregard required for
actua maice® Asthe Supreme Court has observed, “Although courts must be careful not to place too
much reliance on such factors[i.e.,, motive and care], aplantiff is entitled to prove the defendant’ s state

of mind through circumstantia evidence, and it cannot be said that evidence concerning mative or care

" Harte-Hanks, 491 U.S. at 688.

% Herbert v. Lando, 441 U.S. 153, 160 (1979).

8 Harte-Hanks, 491 U.S. at 688; Herbert, 441 U.S. at 160; St. Amant v. Thompson, 390 U.S. 727, 731 (1968).
& Garrison, 379 U.S. at 79.

8 Harte-Hanks, 491 U.S. at 688 (quoting St. Amant, 390 U.S. at 731).

8 Harte-Hanks, 491 U.S. at 688 (quoting Garrison v. Louisiana, 379 U.S. 64, 74 (1964).

8 st. Amant, 390 U.S. at 733 (citing New York Times, 376 U.S. at 287-288).

% Harte-Hanks, 491 U.S. at 667-668.
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never bears any relationto the actual maiceinguiry.”®” “In determining whether the condtitutional standard
has been stified, the reviewing court must consider the factua record in full "

While these concepts assst in understanding and gpplying the “reckless disregard” standard, the
Supreme Court has cautioned that the phrase “cannot be fully encompassed in one infalible definition.”®°
“The mentad dement of ‘knowing or reckless disregard’ required under the New York Timestest . . . is
not always easy of ascertainment.”®® “Inevitably its outer limits will be marked out through case-by-case
adjudication, asistrue withso many lega standards for judging concrete cases’.®* Thisdoes not mean that
courts must

“sorutinize carefully everyjury verdict inevery libd case, inorder to ascertain whether the

find judgment leaves fully protected whatever Firs Amendment values transcend the

legitimate state interest in protecting the particular plantiff who prevailed.”[T]his approach

would lead to unpredictable results and uncertain expectations. . . .%2
Theimport of the Supreme Court’s admonitions is that the boundaries of actua malice, and particularly

recklessdisregard, cannot be fixed by the defining words done but must be determined by the applications

of those words to particular circumstances. Actua mdice is defined in important part by example.

8d. at 668 (citations omitted).

8 d. at 688.

8 st. Amant, 390 U.S. at 730.

% Monitor Patriot Co. v. Roy, 401 U.S. 265, 276 (1971).
1 st. Amant, 390 U.S. at 730-731.

9 Gertz v. Robert Welch, Inc., 418 U.S. 323, 343 (1974) (quoting Rosenbloom v. Metromedia, Inc., 403 U.S. 29,
63 (1971) (Harlan, J., dissenting)).
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Necessarily, then, to more fully understand “reckless disregard”, we must survey the Supreme Court’s
gpplication of the standard in concrete cases.

The Supreme Court’ smost recent gpplication of the “reckless disregard” standard wasinHarte-
Hanks Communications, Inc. v. Connaughton.®® Connaughton, a candidate for judicia office, had
persuaded a certain Stephens afew weeks before the eection to give him a recorded statement regarding
ingtances in which she had bribed an employee in the incumbent judge's office.  Stephens's sister,
Thompson, was present dong with a number of other people when Stephens gave Connaughton her
gatement. A few daysbeforethe eection Thompson told theloca newspaper that Connaughton had used
“dirty tricks’ to get Stephens' s statement, intending to present it to the incumbent judge privately and force
the judge s resignation before the eection. The newspaper published Thompson's account of the events
astrue. Connaughton sued, and ajury found that the newspaper had acted with actuad maice. Thejury
awarded Connaughton $5,000 incompensatory damages and $195,000 inpunitive damages, thetrid court
rendered judgment on the verdict, and the court of gppeds affirmed. The Supreme Court held that while
“[[t]hereislittle doubt that ‘ public discussion of the qudifications of a candidate for dective office presents
what is probably the strongest possible case for application of the [actuad malice standard],’”** the
newspaper acted with actual mdice because: it ignored the fact that al of the persons present when
Stephens gave her satement denied that Connaughton had acted improperly; it declined to listen to the

Stephens tape itsdf and did not interview Stephens; Thompson's sory was highly improbable given that

%491 U.S. 657 (1989).
% d. at 686 (quoting Ocala Star-Banner Co. v. Damron, 401 U.S. 295, 300 (1971)).
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Connaughton had not misused the tape but had amply turned it over to law enforcement authorities; and
Thompson’ shesitating demeanor at the newspaper officesreflected inher taped interview suggested alack
of veracity as compared with Connaughton. %

The Supreme Court in Harte-Hanks noted how smilar the facts in that case were to those in
Curtis Publishing Co. v. Butts® InCurtisPublishing, the Saturday Evening Post published anaticle
accusing Waly Buitts, the athletic director of the University of Georgia, of having fixed afootbal game with
Paul “Bear” Bryant, footbal coach at the University of Alabama. The story was based on an affidavit by
an insurance salesman who claimed to have overheard a telephone conversation aweek before the game
in which Butts described for Bryant his plays and game plan. Buits had retired before the story ran. The
article concluded:

The chances are that Wadly Butts will never hdp any footbal team again. . . . The

investigation by university and Southeastern Conference officids is continuing; motion

pictures of other games are being scrutinized; whereit will end no one so far can say. But

careers will be ruined, that is sure.®
Butts sued. To prove tha the magazine had acted with actua maice, Buits offered evidence at trid that
athough the editors recognized the seriousness of the charges being made and the importance of a full

invedtigation, they ignored elementary precautions; that they ignored the fact that their informant was on

probation for bad check charges and sought no independent corroboration, even though another person

% Harte-Hanks, 491 U.S. at 691.
% 388 U.S. 130 (1967).
1d. at 137 (plurality opinion).
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aso damedto have overheard the conversation; that the reporter did not view films of the game or consult
with footbal experts to determine whether the game gppeared to have been fixed the way it was played;
and that “the Saturday Evening Post was anxious to change itsimage by inditutingapolicy of ‘ sophisticated
muckraking, and the pressure to produce a successful expose might have induced a dretching of
standards.”® Thejury awarded Butts $60,000 in actua damages and $3 million in punitive damages, but
thetria court reduced the tota to $460,000 by remittitur. The court of gopedls affirmed. The Supreme
Court aso affirmed, concluding that the evidence clearly showed that the magazine had acted with actud
mdice in publishing the artidle after a “grosdy inadequate” invedtigation,®® despite Butts's denid of the
dlegations, and “withfull knowledge of the harmthat would likely result from publication of the article.”*®

By contrast, the Supreme Court just as readily concluded that actua mdice had not been proved
in @ companion case to Curtis Publishing, Associated Press v. Walker.’! There, a reporter had
provided an eyewitness account of the violencethat occurred when federal marshdls attempted to enforce
afedera court decree that James Meredith be permitted to enroll at the Universty of Missssppi. The
reporter stated that Walker, a private citizen and retired army veteran, had led ariot againg the marshdls.
Waker damed that this was fase and that in fact, while he was present at the time, he had counsded

restraint. A jury found that Waker had been defamed, had suffered $500,000 in actual damages, and

% |d. at 158 (plurality opinion).

9 |d. at 156 (plurality opinion).

10| d, at 170 (Warren, C.J., concurring).
101 388 U.S. 130 (1967).
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should have been awarded $300,000 in punitive damages. Thetria court rendered judgment for the actua
damages but not the punitive damages, concluding that there was no evidence of malice to support such
an award. The Supreme Court determined that Waker was a public figure subject to the actud malice
standard because he had purposefully thrust himsdf “into the ‘vortex’ of an important public
controversy;”1% that discrepancies in the published account were indgnificant; that the reporter was
experienced and reliable; and that the evidence supported the trid court’ s determinationthat therewas no
evidence of ill will, acomplete lack of care, or conscious indifference of Walker’ srights.

In Time, Inc. v. Pape,’® Time Magazine reported on a federal commission’s study of police
brutdity. The study stated in essence that allegations in specific cases demonstrated a problem that
demanded discussion, thus encouraging the reader to believe that the alegations were probably true while
sressing that they were only dlegations — a statement the Supreme Court said could “fairly be
characterized as extravagantly ambiguous.”'® In its story, Time set out some of the circumstances
described in the study but did not state that they were merdly dlegations. One officer mentioned in the
story sued. Thetrid court directed a verdict for the defendant, but the court of appeds reversed. The
Supreme Court upheld the trid court, concluding:

Time somission of the word “aleged” amounted to the adoption of one of a number of
possiblerationa interpretations of adocument that bristled withambiguities The deliberate

102 |d. at 155 (plurality opinion).
103 401 U.S. 279 (1971).

10414, at 287.
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choice of such an interpretation, though arguably reflecting a misconception, was not
enough to create ajury issue of “maice’ under New York Times.’®

Inavery different context, the Supreme Court reiterated itsview that actual malicecannot bebased
onamisinterpretation of ambiguousfactsthat isnot unreasonably erroneous. 1nBose Corp. v. Consumers
Union of United States, Inc.,'® a writer for Consumer Reports described a Bose sound system as
making ingruments sound as if they were “wander[ing] about the room.”'%” Bose sued for product
disparagement. Attrid, thewriter testified that the system actudly made insruments sound asif they were
moving aong the wdl, whichhe said meant the same thing as what he had published. Thetrid court found
that the two descriptions were plainly at odds, that the published comment wasfdse, that the defendant’s
efforts at trid to explain away the error showed actua malice, and that Bose should recover about
$125,000 in actua damages. The Supreme Court agreed with the court of appeals reversal of the
judgment, concluding that the writer’ sadoption of anew description of the system at trid proved only that
he had “a capacity for rationdization”, % not that he knew he was wrong at the time he first reviewed the
sound system. The earlier description merdy “reflect[ed] a misconception,”® the Supreme Court said,

which was not the equivaent of actua malice.

10514, at 290.
106 466 U.S. 485 (1984).
0714, at 488.
10814, at 512.
10914, at 513.
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As dready noted, the merefalureto investigate the facts, by itsdf, is no evidence of actua mdice.
Thus, in Beckley Newspapers Corp. v. Hanks° the Supreme Court held that a newspaper’ sfailure to
conduct aninvestigationbefore criticizing a county clerk for opposing fluoridationof the local water supply
was no evidence of actual mdice. The Supreme Court cited its decison in the New York Times case,
which concluded that the newspaper’s failure to check its own files to determine the accuracy of an
advertisement critical of the loca government’s handling of racial unrest before having it published was no
evidence of actua mdice, especidly snce the newspaper had relied on a number of credible peoplein
making the statements it did.*'! But there was other evidence of actud maicein New York Times: the
gatements made, though reasonable, were not entirely true, and whenthe newspaper was confronted with
the errors, it a first refused to retract the statements. The Supreme Court did not dismissthe libel clams
in that case but remanded them for anew trid.**?

Findly, in . Amant v. Thompson,*** Thompson, a deputy sheriff, sued St. Amant, a candidate
for public office, for quoting Albin, amember of aloca unioninvolved inaninterna uniondispute, as saying
that Thompson had misused hisofficeto hdp the unionpresident. A jury awarded Thompson $5,000. The
Supreme Court hdd that Thompson had not proved actua malice with evidence that St. Amant had no

persona knowledge of Albin'sstatements, that he had madeno attempt to verify those statements, and that

110 389 U.S. 81, 84-85 (1967) (per curiam).
11 New York Times Co. v. Sullivan, 376 U.S. 254, 287-288 (1964).
H214. at 284.

113390 U.S. 727 (1968).

50



he had acted without regard for the injury Thompson might suffer. On the contrary, the Court reasoned,
the evidence showed that St. Amant reasonably believed Albin, whom he had known for several months,
because“Albin seemed to . Amant to be placing himself in persond danger by publidy aring the details
of the dispute.”*** Reflecting on the consequences of the actud malice standard, the Supreme Court
explained:

It may be said that such a test puts a premium on ignorance, encourages the
irresponsible publisher not to inquire, and permits the issue to be determined by the
defendant’ s testimony that he published the statement in good faith and unaware of its
probable fasty. Concededly the reckless disregard standard may permit recovery in
fewer dtuations than would a rule that publishers must satisfy the standard of the
reasonable man or the prudent publisher. But New York Times and succeeding cases
have emphasized that the stake of the people in public businessand the conduct of public
offiddsisso great that neither the defense of truthnor the standard of ordinary care would
protect againgt salf-censorship and thus adequately implement First Amendment policies.
Neither liesnor false communications serve the ends of the Firsd Amendment, and no one
suggests ther desrability or further proliferation. But to insure the ascertainment and
publicationof the truthabout public affairs, it is essentid that the First Amendment protect
some erroneous publications as well as true ones.'™®

Whileindgstingthat evidenceof actua mdice be convinaing, the Supreme Court stressed that proof of actual
malice could not be defeated with amply the defendant’ s self-serving protestations of Sncerity:

The defendant ina defamationaction brought by a public officid cannot, however,
automaticaly insure afavorable verdict by testifying that he published witha belief that the
datements were true. The finder of fact must determine whether the publication was
indeed made in good faith. Professions of good faithwill be unlikely to prove persuasive,
for example, whereastory isfabricated by the defendant, isthe product of hisimagination,
or is based wholly on an unverified anonymous telephone call. Nor will they belikey to
prevail when the publisher’s dlegations are so inherently improbable that only a reckless

414, at 733.

1514, at 731-732.
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manwould have put themindrculation. Likewise, recklessnessmay befound wherethere
are obvious reasons to doubt the veracity of the informant or the accuracy of hisreports.*'6

To summarize, the actua malice standard requires that a defendant have, subjectively, significant
doubt about the truth of his statements at the time they are made. To disprove actua mdice, a defendant
may certainly testify about his own thinking and the reasons for his actions, and may be able to negate
actual maicecondlusively.''” But histestimony that he believed what he said is not conclusive, irrespective
of al other evidence. The evidence must be viewed inits entirety. The defendant’ s state of mind can —
indeed, mugt usudly — be proved by circumgtantid evidence. A lack of care or an injurious mative in
making a statement is not aone proof of actual malice, but care and mative are factors to be considered.
An understandable misinterpretation of ambiguous facts does not show actua mdice, but inherently
improbable assertions and statements made on information that is obvioudy dubious may show actua
mdice. A faluretoinvedtigatefully isnot evidence of actud mdice; apurpossful avoidance of thetruthis.
Imagining that something may be true is not the same as belief.

B
The First Amendment not only protectsa public officid’ scriticsfromliability for defamati on abosent

proof that they acted with actua mdlice, it also requires that such proof be made by clear and convincing

118 1d. at 732.
117 See WFAA-TV, Inc. v. McLemore, 978 S.\W.2d 568, 574 (Tex. 1998).
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evidence!'® and that the fact finder’ s determinations a trid be reviewed independently on apped.**® The
Supreme Court has not defined “ clear and convincing evidence” for purposes of determining actud mdice
but has noted that in other contexts the phrase has been used to mean “evidence which * produces in the
mind of the trier of fact a firm belief or conviction as to the truth of the alegations sought to be
established.””*?° Similarly, we have hdd, generally aswell asfor the purpose of proving actud malice, that
evidence is clear and convincing if it supports a firm conviction that the fact to be proved is true*?* We
goply that standard in this case. The Supreme Court has explained the requirement of independent
gppellate review of the evidence regarding actud madice asfollows

The requirement of independent appellate review reiterated in New York Times
Co. v. Qullivan isarule of federa conditutiond law. It emerged from the exigency of
deciding concrete cases, it is law in its purest form under our common-law heritage. It
reflectsadeeply held convictionthat judges— and particularly Members of this Court —
mugt exercise such review in order to preserve the precious liberties established and
ordained by the Conditution. The question whether the evidence in the record in a
defamation case is of the convindng clarity required to gtrip the utterance of First
Amendment protectionis not merdy aquestionfor the trier of fact. Judges, asexpositors
of the Condtitution, must independently decide whether the evidence in the record is
aufficent to cross the condtitutiond threshold that bars the entry of any judgment that is not
supported by clear and convincing proof of “actud maice.”*?

18 Rosenbloomv. Metromedia, Inc., 403 U.S. 29, 55 (1971) (proof must be with “ convincing clarity” , citing New
York Times v. Sullivan, 376 U.S. at 285); Turner v. KTRK Television, Inc., 38 S.W.3d 103, 119 (Tex. 2000).

" Harte-HanksCommunications, Inc.v. Connaughton, 491 U.S. 657, 685-686 (1989); Bose Corp.v. Consumers
Union, 466 U.S. 485, 510-511 (1984).

120 ¢cryzanv. Director, Missouri Dept.of Health, 497 U.S. 261, 285 n.11 (1990) (citing In re Jobes, 529 A.2d 434,
441 (N.J. 1987), regarding the proof necessary to justify the withdrawal of life support).

121 Huckabee v. Time Warner Entertainment Co., 19 S.W.3d 413, 422(Tex. 2000).
122 Bose, 466 U.S. at 510-511.
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The independent review required by the Firss Amendment is unlikethe evidentiary review to which
appd late courts are accustomed inthat the deference to be giventhe fact finder’ sdeterminations islimited.
Indeed, the Supreme Court has stated that “[tlhe question whether the evidence in the record in a
defamationcaseis sufficient to support afinding of actua malice is a question of law.”*2* On questions of
law we ordinarily do not defer to alower court at al.*2* But the sufficiency of disputed evidenceto support
afinding cannot be treated as a pure question of law whenthere are issues of credibility. No condtitutiona
imperative can enable gppellate courts to do the impossble — make crucid credibility determinations
without the benefit of seeing witnesses' demeanor. If the First Amendment precluded consderation of
credibility, the defendant would dmost dways be a sure winner aslong as he could bring himself to testify
inhisown favor. Hisassertions as to his own state of mind, if they could not be disbelieved on gpped,
would surdly prevent proof of actua mdice by clear and convincing evidence absent a* smoking gun” —
something like a defendant’ s confesson on the verge of making a statement that he did not bdieve it to be
true. The Firg Amendment does not afford even a media defendant such protection. In the Supreme
Court’ swords, “[w]ehave not gone sofar . . . asto accord the press absolute immunity in its coverage of
public figures or dections.”*?® The independent review on appeal required by the First Amendment does

not forbid any deference to afact finder's determinations; it limitsthat deference. How far isthedifficulty.

128 Harte-Hanks, 491 U.S. at 685 (citing Bose, 466 U.S. at 510-511).
124 \Walker v. Packer, 827 S.W.2d 833, 840 (Tex. 1992).

125 Harte-Hanks, 491 U.S. at 688.



For practical direction, we have the Supreme Court’sreview of the evidence in Harte-Hanks.
There, as we have dready explained, anewspaper reported that Connaughton, ajudicial candidate, had
used “dirty tricks’ to obtain a recorded statement from one Stephens concerning her efforts to bribe an
employee in the office of Connaughton’s opponent, the incumbent judge, and that he intended to present
the statement tothejudge privately to force imto resgn. The newspaper report was based dmost entirely
oninformationprovided by Stephens ssister, Thompson. A jury found that the newspaper had acted with
actud mdice. The Supreme Court described the independent review process as follows:

| ndetermining whether the condtitutiond standard hasbeensatisfied, the reviewing

court mugt consider the factud record in full. Although credibility determinations are

reviewed [inthefedera courts] under the clearly-erroneous standard because the trier of

fact has had the “opportunity to observe the demeanor of the witnesses,” the reviewing

court must “*examine for [itsdf] the satementsinissue and the circumstances under which

they weremadeto see. . . whether they are of acharacter which the principles of the First

Amendment . . . protect.’ 12
Following this procedure, the Court firs determined that the jury must have disbdieved the following
testimony by newspaper employeesin order to find that the newspaper had acted with actual malice:

C that the reason the newspaper did not interview Stephens hersdf wasthat Connaughtondid not put
her in contact with the newspaper;

C that the reason the newspaper did not listen to the tapes of Stephens' s statements was that it did
not believe the tapes would provide any additiona information; and

C that they had believed that Thompson's alegations were substantialy true.*?’

126 |d (citation omitted).

127 d. at 690.
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The jury could not have found this evidence credible and 4ill have found that the newspaper had acted with

actual malice. That is, had the jury believed that the newspaper thought that Thompson’ sdlegetions were

true or that no further investigation of the facts would be productive, it could not have found actual malice.

These credibility determinations were not dearly erroneous. The Supreme Court then determined that the

following evidence was undisputed:

C Connaughton and others had denied Thompson’s alegations,

C the newspaper knew beforeit published the story that “Thompson's most serious charge — that
Connaughton intended to confront the incumbent judge with the tapes to scare him into resigning
and otherwise not to disclose the existence of the tapes — was not only highly improbable, but
incongstent with the fact that Connaughton had actually arranged a lie detector test for Stephens
and then ddlivered the tapes to the police”; ?® and

C Thompson's “hestant, inaudible, and sometimes unresponsive and improbable tone” in her
interview with the newspaper (which was taped) raised “ obvious doubts about her veracity.”

Fndly, disregarding what the jury reasonably found to be incredible and considering only what was
undisputed or what the jury could have believed, the Supreme Court concluded:

Accepting the jury’ sdeterminationthat petitioner’ sexplanations for [itsfalureto interview
Stephens or ligten to her recorded statement] were not credible, it is likely that the
newspaper’ sinactionwas a product of a ddliberate decision not to acquire knowledge of
facts that might confirm the probable falsity of Thompson's charges.  Although fallure to
investigate will not done support afinding of actual mdice, the purposeful avoidance of the
truth isin a different category.™*

128 d. at 691.

129 1d

180 4. at 692 (citation omitted).
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In sum, the Supreme Court explained, “[w]hen [the findings the jury must have made to reach the verdict
it did] are considered dongsde the undisputed evidence, the conclusion that the newspaper acted with
actua mdice inexorably follows”3t

We are condrained, of course, to follow this same approach. Hence, an independent review of
evidence of actua maice should begin with a determination of what evidence the jury must have found
incredible. InHarte-Hanks, that evidence comprised the defendant’ s self-serving assertions regarding its
motives and its belief in the truth of its statements. As long as the jury’s credibility determinations are
reasonable, that evidence isto beignored. Next, undisputed facts should beidentified. In Harte-Hanks
those factsincluded the denid of Thompson' sdlegations by Connaughtonand others, and the improbability
of those dlegations given other facts and what the Supreme Court itsdf could tdl from Thompson’ staped
interview was an obvious lack of credibility.’®? Finaly, a determination must be made whether the
undisputed evidence dong with any other evidence that the jury could have believed provides clear and
convincing proof of actud mdice.

This process goes a long way toward avoiding the possibility foreseen and discounted by the
Supreme Court in &. Amant that, because the actual mdice standard focuses on adefendant’ ssubjective
state of mind, a defendant could insulate himsdf from liability by his own sdf-sarving tesimony. “The
defendant in a defamation action brought by a public officid cannot . . . automaticdly insure a favorable

verdict by testifying that he published with a belief that the Satements were true. The finder of fact must

1811 d. at 690-691.

132 1d
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determine whether the publication was indeed made in good faith.”*3® The fact finder may choose with
reasonto disregard the defendant’ s testimony, and if it does, so must the appdl late court initsindependent
review. That does not mean, of course, that the plaintiff can prevall merely because the jury chooses not
to believe the defendant. The jury’s decisions regarding credibility must be reasonable. Moreover, it
remains the plaintiff’ sburdento adduce clear and convinaing evidence of actual mdice. The evidence may
well not rise to that level even gpart from the defendant’ s own testimony.

With this understanding of actud malice, clear and convincing evidence, and the review we are
required to undertake, we turn to the evidence of this case.

C

After five days of trid, a which Bentley, Bunton, and Gates dl gppeared and testified extensively
inperson, the jury found clear and convincing evidence that Bunton had published defamatory statements
about Bentley with* actud mdicg’. Thejury aso found from apreponderance of the evidence that Bunton
had acted with “mdicg’. The trid court correctly defined “actud mdice’ and “cear and convincing
evidence’ for the jury asfollows

A defamatory statement is made with “actud mdice’ if it is made with actud knowledge
that it isfase or with reckless disregard as to its truth or falsty.

“Recklessdisregard asto itstruth or fasty” means ahigh degree of awareness of probable
fagty, to an extent that the person publishing the statement entertained serious doubts as
to the truth of the publication.

188 5t. Amant v. Thompson, 390 U.S. 727, 732 (1968).

58



“Clear and convincing evidence” isthat measure or degree of proof that will produceinthe

mind of the jury a firm belief or conviction as to the truth of the alegations sought to be

established.

Thetrid court defined “mdice’ asfollows

“Mdice’ means a spedific intent by the defendant to cause substantia injury to the

clamant, or an act or omission which when viewed objectively fromthe standpoint of the

actor at the time of its occurrence involves an extreme degree of risk, consdering the

probability and magnitude of the potentia harm to others, and of which the actor has

actud, subjective awvarenessof the risk involved, but neverthel ess proceedswithconscious

indifference to the rights, safety, or welfare of others*

We begin our review of the evidence by determining what testimony the jury necessarily rejected
infinding that Buntonacted with* actua maice” and “mdicg’. Buntontestified a trid that whenever hehad
made statements about Bentley he believed them to be true at the time and that he till believed they were
true. Inthisregard at leadt, the jury must have found Bunton not to be a credible witness. His testimony
concerning his subjective bdiefs is incondstent with the jury’s verdict. Furthermore, the jury must have
disbelieved Bunton' stestimony that hisintent was not to embarrass or defame Bentley but only to promote
good government, provideinformation, and correct any perceptionof injustice. Bunton’stestimony about
his intentions is likewise inconggtent with the jury’s verdict. We see nothing unreasonable in the jury’s
decison not to bdieve Bunton. Thus, just as the Supreme Court in Harte-Hanks disregarded the

defendant’ stestimony regarding itsmativesand beliefs, we must disregard Bunton’ stestimony of the same

sort here.

134 See TEX. CIV. PRAC. & REM. CODE § 41.001(7).
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Next, we determine what facts were established condusvdy. Firgt, Bunton knew by his own
admission, at least after the June 6, 1995 “Q& A” broadcas, that Bentley denied the alegations that had
been made. Bentley telephoned Bunton to discuss the dlegations, but Bunton did not return the call.
Instead, Buntondared Bentley to appear ona“Q&A” show. Bentley testified that he feared he could not
appear with Bunton on the show without being further unfairly abused. Also, the videotapes of “Q&A”
broadcasts in evidence establish that Bunton knew that othersbesdes Bentley believed the dlegations to
be fdse. Second, it is undisputed that Gates told Bunton that he, Gates, did not believe Bentley was
corrupt. Third, Bunton does not dispute his friend’ saccount of their conversation, inwhich Bunton stated
that “he redlly couldn’t get anything on . . . old Bascom Bentley, and that Bentley was “doing something”,
“I just don't know what it is”” This occurred after Bunton had “investigated” the Curbo case and during
the same time that he was accusing Bentley of being corrupt. Thus, while Bunton was teling the “ Q& A”
viewing audience that Bentley was corrupt in his handling of the Curbo case, he was confiding in afriend
that “he redly couldn’t get anythingon. . . old Bascom Bentley” except that he ate lunchwith®that dique’.
Bunton aso acknowledged in one broadcast that it had been “difficult to pin down” any misconduct by
Bentley. Fourth, the occurrences on which Bunton based his dlegations of corruption did not prove those
charges, as a matter of lav. Remarkably, long after Curbo’s father was defeated in his bid for mayor,
Bunton continued to accuse Bentley of ddaying the Curbo case to pressure Curbo’ sfather asmayor. Ffth,
inbroadcasts stretching over many months, Bunton repeatedly accused Bentley not only of being corrupt

— by which he meant dishonest, unethicd, shady, and unscrupulous — but aso of not doing hisjob or
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earning hissdary, going to lunch with a“dique’, and being “grosdy incompetent or . . . awful lazy” and a
“disggrace’ to his children.

Fndly, wecons der thisundisputed evidenceinlight of the entirerecord. Apart from Bunton’sown
sdf-serving assartions that are incons stent with the jury’ s verdict and must therefore be ignored, the only
evidencethat he did not act withactua mdiceisthat he attempted to make some investigationbefore aring
hisdlegations. Specifically, Bunton stated that he obtained court records and did lega research to support
hisdlegations. Thejury could have believed this testimony and ill found that he acted withactual mdice,
and therefore we mugt credit this evidencein our own assessment of the record. But we do not consider
it to have much weight when there is no evidence that Bunton' s investigation ever led him to contact any
one of anumber of other people involved in the circumstances he criticized. He did not ask the district
attorney, defense counsd, or the probation officer about the delay in the Curbo case. Curbo’s lawyer
testified at trid that the delay benefitted his client, and the probation officer wrote the court that the case
was being handled appropriately. Bunton did not ask the sheriff, the county auditor, or any member of the
county commissioners court about the handling of the “hot check” and confiscated property funds, hedid
not call the Texas Ethics Commission about the propriety of Bentley’ s contributions to two county judge
candidates, he did not ask a lawyer about any of the rulings for which he faulted Bentley in various cases,
and he ignored the investigation into his own charges of misconduct againg the didtrict attorney. We are
mindful that afalure to investigate the factsis not, by itsdf, any evidence of actud mdice, but what is so
sriking about the record in this case is the complete absence of any evidence that asingle soul, besides

Gates, ever concurred in Bunton's accusations of misconduct againgt Bentley. All those who could have
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shown Bunton that his charges were wrong Bunton ddliberately ignored. Even after Bunton encouraged
“Q&A” viewersto report any misconduct by Bentley, and went so far asto ingtruct on how that could be
done anonymoudy, the record is sillent as to whether anyone ever responded.

From our thorough review of the record and our detailed recitation of the evidence, whether
Bunton’ sactua mdice hasbeen proved by clear and convincingevidenceis not, wethink, a close question.
We are convinced, by no amdl margin, that Bunton never made his dlegations against Bentleyingood fath,
that he expressed doubt to afriend that there was any basis for the charges he was making, and that he
ddiberatdy ignored people who could have answered dl of his questions. Thefact that Bunton dared his
vidims to appear on his show but made no attempt to hear them privately strongly supportsour conclusion.

Moreover, while a defendant’s ill will toward a plantiff does not equate to, and must not be
confused with, actua mdlicg, such animus may suggest actual maice®® Bunton hounded Bentley
relentlesdy and ruthlesdy for months, despite the threet of suit and at least one entreaty from Gates,
assarting that Bentley was not earning his sdary, that he was part of a clique of local leaderswho lunched
together, that he should resign, that he had been “very, very dick” to avoid being caught, and that he was
“dther . . . just grosdy incompetent, or . . . anvful lazy”. Bunton told Bentley's Sdter that Bentley was
corrupt and stated that Bentley had disgraced his own children. Bunton even coached callers on how to
register complaintsabout Bentley anonymoudy. This evidence that Bunton carried on a persond vendetta

agang Bentley without regard for the truth of his alegations dso indicates actud maice.

1% Duffy v. Leading Edge Prods., Inc., 44 F.3d 308, 315 n.10 (5th Cir. 1995); see SACK, supra note 44, § 5.5.2, at
5-77 to 5-78; SMOLLA, supra note 48, §8 3.15-3.16, at 3-42.1 to 3-42.2.
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Accordingly, we conclude that the evidence that Bunton acted with actual malice in defaming
Bentley was clear and convincing. CHIEF JUSTICE PHILLIPS'S contrary conclusoniis, in our view, the
product of faulty andyss that granulates the evidence tending to show actud mdice but andgamatesdl
of the contrary evidence. Because no sngle piece of evidence proves actud mdice, and there is some
evidence to the contrary, he concludesthat Bentley has not met hisburden. Wethink, however, that when
the evidenceisviewed asawhole, asit must be, it convincingly shows Bunton's actud mdice. Itissmply
unfair for CHiEr JusTiCE PHILLIPS to dismisswhat he describes as Bunton' s“ protracted verbal barrage’*%
of “defamatory falsehoods™® againgt Bentley as “ill manners, legd mistakes, and ineffective
investigation.”**® Nor were Bunton’s erroneous charges merely due to alack of legal training, as CHIEF
JusTICE PHILLIPS suggests, on the contrary, there was unchalenged testimony at trid that no reasonable
person could have believed Bunton's accusations.

D

Unlike Bunton, Gates testified that he never believed Bentley was corrupt. Gates never used the
word “corrupt” in discussng Bentley’ s conduct, but there is evidenceto support the jury’ s finding that he
agreed with Bunton's alegations on two “Q&A” broadcasts. If he knew he was communicating a
falsehood, thenthere canbe no questionthat he acted withactual malice because he himsaf acknowledges

that he did not believe the alegations of corruption. But a defendant cannot be said to have made a

1% post at )
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gatement with actual mdice if he did not know or have reckless disregard for whether the statement
communicated afasehood. In Turner v. KTRK Television, Inc., we held that while a message may be
fdse and defamatory as awhole, even though no single statement isfase, proof of actud malice requires
clear and convinang evidence that the defendant “knew or srongly suspected that the publication as a
whole could present afaseand defamatory impression. . . ."**° Here, too, we think that the actual mdice
standard focuses on the defendant’ s state of mind regarding the import of the statements actualy made.
If in response to the statement that Pisafeon, D says, “Yes, indeed,” knowing ful wdl that P is not a
felon, the evidence is clear and convincing that D has acted withactua mdice. Even though hisownwords
areneutrd in isolation, in context he can hardly deny that he knew he was communicating agreement with
what he knew wasfdse. But had D replied only, “Do tel,” the evidence of actud mdiceisnil. D could
quite credibly argue that his response was but a palite acknowledgment of the statement and that he had
no reasonable ideahe would be taken to have endorsed it. Thus, with respect to Gates, wethink that the
actua mdice standard requires clear and convincing evidencethat on one of the two occasions in question,
ether he knew that what he sald communi cated that Bentley was corrupt, or else he had reckless disregard
for whether he had communicated that message.

We have already described the two occasions, both of which occurred on “Q&A” broadcasts, a
videotape of which was before the jury. 1n one, Bunton had told a cdler that the digtrict attorney, not

Bentley, was the most corrupt officid in Anderson County. As Gates started to correct Bunton, Bunton

139 38 S.W.3d 103, 120 (Tex. 2000)(citation omitted).
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interrupted and corrected himsdf, saying“ BascomBentley’ snumber one.” “Yeah,” Gatesreplied. Attrid,
Gates tedtified that he thought “yeah” “was a spontaneous reaction more than anything”.  On the other
occasion, Bunton listed two Stuations showing that Bentley was corrupt.  Gates then named two other
gtuations and added, “and there's some others besides.” Gates did not offer an explanation of this
occasion at trid, but he now says, in argument on apped, that he was merely helping Bunton list the
gtuations Bunton had himsdlf mentioned in the past. Gates did testify that he bore Bentley no il will, and
that he had told Bunton that he did not believe Bentley was corrupt.

The jury found that Gates s remarks communicated his agreement with Bunton's alegations that
Bentley was corrupt, and that in so doing Gates acted with “actud mdice” and “mdice’, as those words
were defined by thetrid court in the charge (which we have quoted above). In reviewing the evidence
fallowing the procedure set out inHarte-Hanks we mug firg disregard Gates' stestimony that “yeah” was
only a spontaneous reection, that he ever told Bunton that Bentley was not corrupt, and that he bore
Bentley noiill will; al of thistesimony isinconsstent with the verdict and could not have been believed by
the jury. The jury reasonably refused to believe Gates. Thus, we must congder the effect of Gates's
satementsonther face, without benefit of Gates s explanations, inlight of the undisputed evidence and the
remainder of the record.

Two facts are undisputed. Oneisthat Gates never believed Bentley was corrupt. Gates admits
thishimsdf. Theother isthat Gates participated with Bunton on numerous“Q&A” programsover aperiod
of many months, ligening to Buntonrepeatedly accuse Bentley of being corrupt, and never took issue with

one of Bunton’s accusations. Indeed, on one occasion Gates helped Bunton list examples of Bentley’s
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corrupt conduct. In addition, except for Gates s testimony, which we must disregard, the record is slent
on whether Gates ever disagreed with Bunton that Bentley was corrupt. Gates's counsel asked Bunton
whether Gates “disagreg/d] with you on occasion when discussng Judge Bentley on the air.” Bunton
answered: “Colond Gatesand | have had alot of disagreements, not about the facts, but a disagreement
indirection, intechnique.” Although Gatesdid not dispute that hetold Bentley hewould ask Bunton to stop
caling Bentley corrupt, Gates did not adduce any evidence to show that he did so.

Were the two “Q&A” shows in which Gates chimed in during Bunton's allegations isolated
ingtances, we certainly could not find clear and convincing evidence in this record that Gates either knew
or had reckless disregard for whether he was communicating that Bentley was corrupt, something he knew
wasfdse But the two shows cannot be viewed inisolation. Gates knew what Bunton' s dlegationswere.
He had sat next to Buntonas Bunton repeated them onmany occasions. Still, Gatesremained slent al but
twice, and bothtimes hisreactionwas ambiguous. From the videotapes of those two occas ons, we cannot
say, eveninthe context of Bunton’ songoing verbal assaults againg Bentley in Gates s presence, that Gates
knew or had reckless disregard for whether he was himsdalf communicating a falsehood.

The jury’sfinding of Gates sill will and spite toward Bentley cannot prove actud malice by itsef
and does not dter our conclusion. Although the issueis a dlose one, we hold thet the evidence of Gates's
actud mdice was not dear and convincing.

VI
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Regarding damages, Bunton argues that the evidence does not support any award of actua or
punitive damagesto Bentley, and dternatively, that the amounts of actual and punitive damages determined
by the jury are without support in the evidence and exceed First Amendment limitations.

Thefirg argument need not long detain us. Our law presumesthat Satementsthat are defamatory
per seinjurethe victin' sreputationand entitle imto recover generd damages, including damages for loss
of reputation and mental anguish.X*® Bunton does not contest that if, as we have now held, Bunton's
satements were fd se statements of fact and not merdly expressions of opinion, thenthey were defamatory
per se, asthetrid court ruled. Asamatter of law then, Bentley was entitled to recover actua damagesfor
injury to hisreputationand for mental anguish. Moreover, from the evidence we have summarized above,
the jury could readily have found that Bentley’s reputation was in fact injured and that he in fact suffered
mental anguish on account of the defendants conduct. Also, because the defendants acted with actual
malice, Bentley is entitled to punitive damages without proving that the defendants were persondly
vindictive toward him,*#* dthough again, the evidence supports the jury’s finding that in fact Gates and
Bunton acted “with specific intent . . . to cause substantid injury”, as found by the jury.

Bunton’s second argument — that the amounts of damages awarded are not supported by the
evidence or permitted by the Firsdt Amendment — requires more andyss.

A

140 5ee Leyendecker & Assoc., Inc.v. Wechter, 683 S.W.2d 369,374 (Tex. 1984); City of Tyler v. Likes, 962 S.W.2d
489, 495 (Tex. 1997).

141 |_eyendecker, 683 S.W.2d at 374-375.
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The jury found that Buntoncaused Bentley $7 millionin mental anguish damages and $150,000 in
damagesto his character and reputation. Non-economic damages like these cannot be determined by
mathematica precision; by their nature, they can be determined only by the exercise of sound judgment.
But the necessity that ajury have some laitudeinawarding such damages does not, of course, giveit carte
blanche to do whatever it will, and thisis especidly true in defamation actions brought by public officids.

In Gertz v. Robert Welch, Inc., the United States Supreme Court held that state law may set a
lesser standard of culpability than actua mdice for holding a media defendant ligble for defamation of a
private plaintiff, but under any lesser sandard the plaintiff canrecover “only suchdamagesas are sufficient
to compensate imfor actud injury.”*? Noting that damages may be presumed without proof of injuryin
certain defamation cases, such as those invalving defamation per se, the Court expressed concern that
“I[t]he largely uncontrolled discretion of juries to award damages where there is no loss unnecessarily
compoundsthe potentia of any system of lighility for defamatory fa sehood to inhibit the vigorous exercise
of First Amendment freedoms.”*** The Court expressed the same concern regarding punitive damages.!*

Although the Court did not consider whether limitations should be placed on damage awvardswhen
adefendant is shown to have acted withactual malice, wethink that Smilar concerns are raised. Damage
awads left largely to ajury’ s discretion threaten too great an inhibition of speech protected by the First

Amendment. This caseis aprime example. The jury’s avard of $7 million in mental anguish damages

142 418 U.S. 323, 349-350 (1974).
143 |d. at 349.

1441 d. at 350.
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strongly suggestsits disgpprobation of Bunton’s conduct more than afair assessment of Bentley’sinjury.
The possihility that ajury may exercise such broad discretion in determining the amount to be awarded
unrestrained by meaningful appellate review poses ared threat to al members of the media

Accordingly, we conclude that the First Amendment requiresappellatereview of amountsawarded
for non-economic damagesindefamation cases to ensure that any recovery only compensatesthe plantiff
for actud injuries and is not adisguised disgpprova of the defendant. Exercising that review in this case,
we concludethat whiletherecord supports Bentley’ srecovery of some amount of mental anguishdamages,
it does not support the amount of those damages found by the jury.

B

Moreover, under our common law the latitude necessarily accorded a jury in assessng non-
economic damages does not insulae its verdict from gppdlate review for evidentiary support. Just asa
jury’s prerogative of assessng the credibility of evidence does not authorize it to find liaility when there
isno supporting evidence or no liability inthe face of unimpeachable evidence, so alarge amount of mentd
anguish damages cannot survive gppdllate review if there is no evidence to support it, or a amdl amount
of damages when the evidence of larger damages is conclusve. The jury is bound by the evidence in
awarding damages, just asit isbound by the law.

Our law digtinguishes between gppedlate review for no evidence and insufficient evidence. The
courts of appeals are authorized to determine whether damage awards are supported by insufficient
evidence — that is, whether they are excessve or unreasonable. We have regjected the view that that

authority displaces ther obligation, and ours, to determine whether there is any evidence at all of the
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amount of damagesdetermined by thejury. InSaenzv. Fidelity & Guaranty Insurance Underwriters,
we explained:

Not only mugt there be evidence of the existence of compensable mental anguish,
there mugt dso be some evidence to judtify the amount awarded. We disagree with the
court of gppedsthat “[tlrandating menta anguish into dollars is necessarily an arbitrary
process for which the jury is given no guiddines” [Fidelity & Guaranty Insurance
Underwriters v. Saenz, 865 SW.2d 103, 114 (Tex. App.—Corpus Christi 1993)].
While the impassibility of any exact evauation of mental anguish requires that juries be
given a messure of discretion in finding damages, that discretion is limited. Juries cannot
smply pick a number and put it in the blank. They must find an amount that, in the
standard language of the jury charge, “would farly and reasonably compensate” for the
loss. Compensation can only be for mental anguish that causes * subgtantid disruption in
... daly routine’ or “ahighdegree of mentd pain and distress’. Parkway [v. Woodr uff,
901 SW.2d 434, 444 (Tex. 1995)]. There must be evidence that the amount found is
far and reasonable compensation, just asthere must be evidence to support any other jury
finding. Reasonable compensation is no easier to determine than reasonable behavior —
often it may be harder — but the law requires factfinders to determine both. And the law
requires appellate courts to conduct a meeningful evidentiary review of those
determinations. One court of gppeal's has suggested the contrary. See State Farm Mut.
Auto. Ins. Co. v. Zubiate, 808 SW.2d 590, 601 (Tex. App.—El Paso 1991, writ
denied); Daylin, Inc. v. Juarez, 766 SW.2d 347, 352 (Tex. App.——El Paso 1989,
writ denied); Brown v. Robinson, 747 SW.2d 24, 26 (Tex. App.—El Paso 1988, no
writ). We disapprove that language in those cases.!*

We concluded in Saenz that there was no evidenceto support the $250,000 damages for mental anguish
awarded by thejury.

This case is far clearer than Saenz. The record leaves no doubt that Bentley suffered mental
anguishasaresult of Bunton’sand Gates s satements. Bentley testified that the ordeal had cost imtime,

deprived himof deep, caused himembarrassment inthe community in which he had spent dmost dl of his

145 925 S.\W.2d 607, 614 (Tex. 1996).
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life, disrupted his family, and distressed his children at school. The experience, he said, was the worst of
hislife. Friends testified that he had beendepressed, that his honor and integrity had been impugned, that
his family had suffered, too, adding to his own distress, and that he would never be the same. Much of
Bentley’ sanxiety was caused by Bunton' srelentlessnessinaccusng hmof corruption. But dl of thisisno
evidencethat Bentley suffered menta anguish damages in the amount of $7 million, more than forty times
the amount awarded him for damage to his reputation. The amount is not merely excessve and
unreasonable; it isfar beyond any figure the evidence can support.

The other amounts of actud damages found by the jury are wel within arange that the evidence
supports. Wedo not consider whether the awardswere unreasonable; that issue wasfor thelower courts.
We conclude only that no evidence permitted the jury to make the findingsit did.

C

Gates and Bunton argue that the amounts of punitive damages determined by the jury were
excessve by condtitutiond standards, but they clearly were not. Punitive damages were a fraction of the
actua damages found by thejury. Even if mental anguish damages were reduced, as we conclude they
mugt be, thereis evidenceto support the punitive damages set by the jury. However, because we conclude
that thereisno evidenceto support part of the actua damage award, punitive damages must be reassessed
aswdl.'®

VI

146 Tatumv. Preston Carter Co., 702 S.W.2d 186, 187-188 (Tex. 1986).
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We come findly to what our judgment should be be, giventhe divisonof the Court. Seven of the
eight MemBERS of the Court participating in the decisonof this case agree that the judgment of the court
of gppeds that Bentley take nothing from Gates should be affirmed. Only Justice BAKER disagrees.
Judgment will be rendered accordingly. Regarding Bunton, the Court is more deeply divided. JusTice
BAakER would render judgment againgt Bunton and Gates, jointly and severdly, for dl the damagesfound
by the jury. Three MemBERSs of the Court — CHIEF JUSTICE PHILLIPS, JusTICE ENOCH, and JusTICE
HANKINSON — would render judgment that Bentley take nothing from Bunton or Gates. The other four
MeMmBERS of the Court — JusTice OWEN, JUSTICE JEFFERSON, JUSTICE RODRIGUEZ, and | — would
remand the case to the court of gppedls to reconsider the excessveness of the jury’s award of mentd
anguish damages againg Bunton in view of thisopinion. 1t may be that Bentley’ s action againgt him must
be retried, but the court of gpped s isfree to suggest aremittitur.

The Court has faced amilar divisons before. In Diamond Shamrock Refining and Marketing
Co. v. Mendez, " three JusTices would have rendered judgment for the plantiff, three would have
rendered judgment for the defendant, and three would have remanded the casefor anew trid. A mgority
of the Court nevertheessjoined in ajudgment remanding the case as being the judgment most consstent
with their respective views. Also, in National County Mutual Fire Insurance Co. v. Johnson,** four
JusTices concluded that aninsurance policy provisonwasvaid, four concluded that it was entirdly invaid,

and one concluded that the provison was only partidly invaid. A mgority of the Court joined in a

147 844 S\W.2d 198 (Tex. 1992).

148879 SW.2d 1 (Tex. 1993).
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judgment invdidating the provisonin part. Likewise, today a mgority of the Court — dl but Justice
BAKER — join in the judgment remanding this cause to the court of gppedls for further proceedings,
athough the reasons for the remand are advanced by only four justices.

Judgment accordingly.

Nathan L. Hecht
Judtice

Opinion ddivered: August 29, 2002
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