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JusTice BAKER announced thejudgment of the Court and issued an opinioninwhich JusTICE HANKINSON,

JusTice O’'NEILL, and JusTICE RODRIGUEZ joined.

JusTice HECHT issued anopinionconcurring inthe judgment in which CHIEF JUSTICE PHILLIPS, JUSTICE
OWEN, and JUSTICE JEFFERSON joined.

JusTice ENocH issued adissenting opinion.

The issue in this case is whether the soveréign-immunity doctrine bars IT-Davy, a genera
contractor, from suing the Texas Natural Resource Conservation Commisson, a sae agency, for cdams
aidgng from the TNRCC' s dleged breach of contract. 1T-Davy dlegesthat it fully performed under its
contract with the TNRCC. Further, IT-Davy dleges that the TNRCC accepted the full performance but

did not fully pay for the accepted services. The TNRCC filed a plea to the jurisdiction, arguing that



sovereign immunity bars IT-Davy’s dams. The trid court denied the jurisdictiond plea. The court of
gppedls affirmed the trid court’ s order because it determined that IT-Davy’s dlegations were “suffident
to show that the [TNRCC] has engaged in conduct, beyond the mere execution of a contract, that waives
itsimmunity from suit.” 998 SW.2d 898, 902. We disagree.

We conclude that the sovereign-immunity doctrine bars IT-Davy’s suit. We aso conclude that
neither the TNRCC' s conduct nor the express terms of the contract waived such immunity. Moreover,
neither the Water Code nor the Declaratory Judgment Act wave the TNRCC' s sovereign immunity from
suit under the facts here. Accordingly, we reversethe court of appeds judgment and dismissIT-Davy’s

clamsfor want of jurisdiction.

I.BACKGROUND

In 1990, the TNRCC'’ s predecessor, the Texas Water Commission, accepted I T-Davy’ s bid to
clean up the Sikes Disposa Pits, ahazardous waste SteinHouston.  The contract providesfor “equitable
adjusments’ if “conditions materidly differ and . . . cause an increaseor decrease in [IT-Davy’ 5| cost or
the time required to performany part of thework . .. .” Additionaly, the contract’s “remedies provison”
states that al clams or disputes related to the agreement “will be decided by arbitration if the parties
mutually agree to arbitration or otherwise in a court of competent jurisdiction inthe City of Audtin, Travis
County, Texas.”

Thepartiesdo not disputethat I T-Davy performed the clean-up or that the TNRCC pad I T-Davy

the full contract price. However, IT-Davy clamsit incurred additiona expensesand lost profits because
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materidly different Ste conditions increased itsclean-up costs. Accordingly, I T-Davy requested equitable
adjusments. After meetings and informa mediaion, the TNRCC agreed to pay 1 T-Davy an additiona
$700,000 over the contract price. But IT-Davy, believing the TNRCC owes an additiona $6,723,655
inextracostsand logt profits, sent adetailed | etter to the TNRCC demanding moremoney. TheTNRCC's
executive director rgected I T-Davy’s demand for additiona equitable adjustments. The rgjection letter
dates, in part:

We bdieve we have pad dl amounts due not only under the origind contract but dso

under the numerous contract amendments that we agreed to during the course of the

cleanup.

If you fed the need to pursue additiona remedies, weintend to participatein those with

the same good faith we have demonstrated over the past severa years. But we must

decline your most recent demand for payment.

IT-Davy next sought to arbitrate the dispute under the contract’ s “remedies provison.” But the
TNRCCdenied I T-Davy’ srequest. Then, without obtaininglegidativeconsent, IT-Davy suedthe TNRCC
inaTravis County digtrict court. IT-Davy sought a declaration about its rights and the TNRCC' s lega
obligations under the contract. Also, IT-Davy sought damages for breach of contract, negligent
misrepresentation, quantum meruit, and promissory estoppe.

The TNRCC filed apleato thejurisdiction based on sovereignimmunity. After ahearing, thetria
court denied the plea. The TNRCC filed an interlocutory apped. See Tex. Civ. PRAC. & Rem. Cobe
§851.014(a)(8). The court of appeal s determined that I T-Davy waived immunity fromsuit by engaging in

conduct “beyond the mere execution of a contract.” 998 SW.2d at 902 . Specifically, the court of

apped's concluded that IT-Davy’s dlegations — that IT-Davy fully performed under the contract, did
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additiona work at the TNRCC' s express request, and did not receive full payment from the TNRCC for
this additiond work —were sufficient to waive the TNRCC' s immunity from suit. 998 SW.2d at 902.
The TNRCC petitioned this Court to review the court of appeals decison. Whilethe TNRCC's
petitionwas pending, we decided threerel ated sovereign-immunity cases: General Services Commission
v. Little-Tex Insulation Co., consolidated withTexas A & M Universityv. Dalmac Construction Co.,
39 SW.3d 591 (Tex. 2001); and Texas Department of Transportation v. Aer-Aerotron, Inc., 39
SW.3d 220 (Tex. 2001). We then granted the TNRCC's petition to determine whether sovereign

immunity bars IT-Davy’s suit.

1. JURISDICTION

The Texas Government Code generdly makes jurisdiction over interlocutory appedls find in the
courtsof appeals. See Tex. Gov’' T CobDE § 22.225(b); Coastal Corp. v. Garza, 979 SW.2d 318, 319
(Tex. 1998). However, this Court hasjurisdiction over an interlocutory apped when thereisadissent in
the court of appeals, or the court of gppeds “holds differently from a prior decision of another court of
apped s or of the supreme court onaquestion of law materid to adecisonof the case.” Tex. Gov’' T CobDE
8§ 22.001(a)(2); see dso Tex. Gov' T CoDE § 22.225(c); Texas Natural Res. Conservation Comm’'n
v. White, 46 S.\W.3d 864, 867 (Tex. 2000). Our conflictsjurisdiction exigsonly if “the rulingsin the two
cases are ‘ so far upon the same factsthat the decisionof one caseis necessarily conclugive of the decison
inthe other.”” Bland Indep. Sch. Dist.v. Blue, 34 SW.3d 547, 551 (Tex. 2001) (citations omitted). The

test iswhether one case would operate to overrule the other if the same court rendered both. Coastal
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Corp., 979 SW.2d at 319-20.

Here, there is no dissent in the court of appeals. Accordingly, we have jurisdiction only if we
determine that the court of appedls hed differently from a prior decison of another court of appeals or this
Court. See Tex. Gov'T CoDE 88 22.001(8)(2), 22.225(c); White, 46 S.\W.3d at 867. W e
concludethat the court of appeals decison conflicts with Ho v. University of Texas at Arlington, 984
SW.2d 672 (Tex. App—Amaillo 1998, pet. denied). In Ho, the Universty dismissed Ho from its
doctora program without granting her a degree. Ho brought various contract, tort, and congtitutiona
cdamsagang the Univergty. Inasummary-judgment mation, the Univerdty asserted that the sovereign-
immunity doctrine barred Ho's dams. Relying on Federal Sgn and a court-of-appeals decison, Ho
asserted that she did not have to plead and prove legidative consent to suit because the University’s
conduct waived its immunity from suit. Ho, 984 SW.2d at 682. Thetrid court granted the University’s
motion. On apped, Horelied on Federal Sgn to argue that the Univerdity’s conduct waived itsimmunity
from suit and, consequently, she could sue the University without obtaining legidative consent. Ho, 984
SW.2d at 682 (citing Federal Sgnv. Texas S Univ., 951 SW.2d 401, 408 n.1 (Tex. 1997)). The
court of appedls rgjected her argument:

We disagree with HO's premise. By dtating that it is “the Legidature s sole province to

wave or abrogate sovereign immunity,” the mgority opinion in Federal Sgn clearly

regffirmed along line of cases standing for that generd principle. . . .

[T]he only exception we have found in which the State, by its own actions waives
immunity, isthat whichapplieswhen the State initiates a uit. . . . Therefore, inasmuch as

Ho was unable to plead and prove she had the State' s consent to bring this suit, she has

not complied with that procedura requirement and the trid court correctly granted

summary judgment dismissing Ho's contract dams
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Ho, 984 SW.2d at 682-83 (citations omitted) (emphaess added). Because Ho rgects any waiver-by-
conduct exceptionto sovereign immunity whena private party suesthe State, the court of appeals decision
here would operate to overrule Ho if the same court of appeds had rendered the decison. See Coastal
Corp., 979 SW.2d at 319-20. Therefore, we have jurisdictionto consider thisinterlocutory appeal. See

Tex. Gov'T CobDE 88 22.001(a)(2), 22.225(c); White, 46 S.W.3d at 867.

[11. APPLICABLE LAW
A. THE SOVEREIGN-IMMUNITY DOCTRINE AND THE STANDARD OF REVIEW

Sovereign immunity protects the State fromlawsuitsfor money damages. Little-Tex, 39 SW.3d
a 594. Sovereign immunity encompasses two principles immunity from suit and immunity from lighility.
Little-Tex, 39 SW.3d a 594. Immunity from suit bars a suit againgt the State unless the Legidature
expressly consentsto the suit. Little-Tex, 39 SW.3d at 594. |f the Legidature hasnot expresdy waived
immunity from suit, the State retains such immunity even if itsliability isnot digouted. Federal Sgn, 951
SW.2d a 405. Immunity from ligbility protects the State from money judgments even if the Legidaure
has expresdy given consent to sue. Little-Tex, 39 SW.3d at 594.

This Court has long recognized thet “it is the Legidature' s sole province to walve or aorogate
soveregnimmunity.” Federal Sgn, 951 S.W.2d at 409; seealso Duhart v. State, 610 S.W.2d 740, 741
(Tex. 1980); Missouri Pac. RR Co. v. Brownsville Navigation Dist., 453 S.W.2d 812, 813-14 (Tex.
1970); Griffinv. Hawn, 341 SW.2d 151, 152 (Tex. 1960); W. D. Haden Co. v. Dodgen, 308 SW.2d

838, 840 (Tex. 1958); Texas Highway Dept. v. Weber, 219 SW.2d 70, 71 (Tex. 1949); Hosner v.
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DeYoung, 1 Tex. 764, 769 (1847). The Legidature may consent to suits againg the State by statute or
by resolution. Little-Tex, 39 SW.3d at 594. Legidative consent to sue the State must be expressed in
“clear and unambiguous language.” Tex. Gov’'T Copk 8§ 311.034; University of Tex. Med. Branch at
Galveston v. York, 871 SW.2d 175, 177 (Tex. 1994).

We have consstently deferred to the Legidature to waive sovereign immunity from suit, because
this dlows the Legidature to protect its policymeking function Hosner, 1 Tex. a 769; see also
Cunningham & Pearce, Contracting with the State: The Daring Five — The Achilles Heel of
Sovereign Immunity?, 31 St. MARY's L.J. 255, 258 n.15, 259 n.16 (1999); Harold J. Krent,
Reconceptualizing Sovereign Immunity, 45 VAND. L. Rev. 1529, 1535 (1992). Indeed, in the Code
Consgtruction Act, the Legidature expressed its desire to maintain control over sovereign immunity “[i]n
order to presarve [itg] interest in managing state fiscal matters through the appropriations process . . . ."
See Tex. Gov'T CobE § 311.034. Subjecting the government to liability may hamper governmentd
functions by shifting tax resources away fromtheir intended purposestoward defendinglawsuitsand paying
judgments. SeeKrent, 45VAND. L. Rev. a 1537 n.23. Accordingly, the Legidature is better suited than
the courts to weigh the conflicting public policies associated with walving immunity and exposing the
government to increased lighility, the burden of which the generd public must ultimatdy bear. Federal
Sgn, 951 SW.2d at 414 (Hecht, J., concurring); Guillory v. Port of Houston Auth., 845 S\W.2d 812,
813 (Tex. 1993).

In the contract-clams context, legidative control over sovereign immunity dlows the Legidaure

to respond to changing conditions and revise existing agreements if doing so would benefit the public.
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Federal Sgn, 951 SW.2d at 414 (Hecht, J., concurring). Moreover, legidative control ensures that
current policymakersareneither bound by, nor hdd accountable for, policiesunderlyingtheir predecessors
long-termcontracts. SeeKrent, 45 VAND. L. Rev. a 1538. But legiddtive control over waving immunity
fromsuit does not meanthat the State can fredy breach contractswith private parties, or that the State can
use sovereign immunity as ashied to avoid paying for benefitsthe State accepts under a contract. Rather,
if a party who contracts with the State feds aggrieved, it can seek redress by asking the Legidaure to
waive immunity from suit. See Tex. Civ. PrRac. & Rem. Cobe 88 107.001-.005.

When the State contracts with a private party, it waives immunity from liability. Little-Tex, 39
SW.3d a 594. But the State does not waive immunity from suit amply by contracting with a private
party. Little-Tex, 39 SW.3d at 594. Until recently, if the Legidature had not expresdy waived sovereign
immunity from suit by Satute, a private party could sue the Statefor breach of contract only if it obtained
alegidaiveresolution. See Tex. Civ. PRAC. & Rem. Cobe 8§ 107.001. 1n 1999, the L egidature enacted
an adminidrative process to resolve breach-of-contract clams againgt the State. Act of May 30, 1999,
76th Leg., R.S., ch. 1352, 1999 Tex. Gen. Laws 4578 (codified at Tex. Gov'T CopE 88 2260.001-
.108). However, chapter 2260 does not apply to contracts “executed or awarded on or before August
30, 1999.” Tex. Gov'T CobE § 2260.002(2). And, although chapter 2260 provides an administrative
remedy, it does not wave the State's sovereign immunity from suit in breach-of-contract cases. Tex.
Gov'T CobE § 2260.006; Little-Tex, 39 SW.3d at 595.

A plaintiff who sues the State must establishthe State’ s consent to suit. Texas Dep’'t of Transp.

v. Jones, 8 S.W.3d 636, 638 (Tex. 1999). Otherwise, sovereign immunity from suit defeatsatrid court’s
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subject-matter jurisdiction. Jones, 8 SW.3d a 638. The State may assert sovereign immunity from suit
inapleatothejurisdiction. Jones, 8 SW.3d at 638. Whether atria court has subject-matter jurisdiction
isaquestion of law subject to de novo review. See Mayhew v. Town of Sunnyvale, 964 S.W.2d 922,
928 (Tex. 1998). Accordingly, we review atrid court’s order denying a jurisdictional plea based on

soveregnimmunity de novo. See Mayhew, 964 S.W.2d at 928.

B. THE TEXASWATER CODE

The Texas Water Code authorizes the TNRCC' s executive director to negotiate and, with the
TNRCC'’s consent, enter into contracts “for the purpose of carrying out the powers, duties, and
respongbilities of the commisson.” Tex. WATER CobpE § 5.229(b). The Water Code dso dlows “[a]
person affected by aruling, order, decison, or other act of the commisson” to petitiona Travis County trid
court “to review, set aside, modify, or suspend the act of the commission.” Tex. WATER CODE 88
5.351(a), 5.354. Moreover, a person affected by agency inaction can “file a petition to compel the
commisson or the executive director to show cause why it should not be directed by the court to take

immediate action.” Tex. WATER CoDE § 5.352.

C. THE DECLARATORY JUDGMENT ACT
The UniformDeclaratory Judgment Act (DJA) isaremedid statute designed “to settle and to afford

relief from uncertainty and insecurity with respect to rights, status, and other legd relations” Tex. Civ.
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PrAC. & Rem. CopE § 37.002(b). The Act provides:

A person interested under a deed, will, written contract, or other writings congtituting a

contract or whoserights, status, or other lega relations are affected by a statute, municipa

ordinance, contract, or franchise may have determined any question of construction or

vaidity arisng under the instrument, statute, ordinance, contract, or franchiseand obtain a

declaration of rights, status, or other legd relations thereunder.

Tex.Civ.PrAC. & Rem. CoDE § 37.004(a). The DJA does not extend atrid court’sjurisdiction, and a
litigant’ s request for declaratory relief does not confer jurisdictiononacourt or change a suit’s underlying
nature. Satev. Morales, 869 SW.2d 941, 947 (Tex. 1994).

Private parties may seek declaratory relief againg state officdas who dlegedly act without legd or
datutory authority. See, e.g., Texas Educ. Agency v. Leeper, 893 SW.2d 432 (Tex. 1994) (suit
chdlenging state officids construction of compulsory school-attendance law); Dodgen, 308 S.W.2d at
838 (auit againg date officid for wrongfully imposing astatutory tax burden). But such suitsare not * suits
agang the State.” Dodgen, 308 SW.2d at 840 (citing the rule announced in Cobb v. Harrington, 190
SW.2d 709, 712 (Tex. 1945)). Thisisbecause suitsto compel state officersto act within ther officid
capacity do not attempt to subject the State to liability. Griffin, 341 SW.2d at 152. Therefore, certain
declaratory-judgment actions againg state officdds do not implicate the sovereign-immunity doctrine. See
Cobb, 190 SW.2d at 712.

In contrast, declaratory-judgment suits againgt date officias seeking to establish a contract’s
validity, to enforce performance under a contract, or to impaose contractud liabilities are suits againg the

State. Dodgen, 308 SW.2d at 840 (citing Herring v. Houston Nat’ | Exch. Bank, 253 S.W. 813, 814

(Tex. 1923)). That is because such suits attempt to control state action by imposing ligaility on the Sate.
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See Griffin, 341 SW.2d a 152. Consequently, such suits cannot be maintained without legidative
permisson. See Federal Sgn, 951 SW.2d at 404. And, private parties cannot circumvent the State's
sovereign immunity from suit by characterizing a suit for money damages, such as acontract dispute, as a

declaratory-judgment clam. See Dodgen, 308 SW.2d at 842.

IV.ANALYSS

The TNRCC argues that, as a State agency, it enjoys immunity from 1T-Davy’s suit absent
legidative consent. See Federal Sgn, 951 SW.2d at 408. Inresponse, IT-Davy offersfour theoriesto
support its contention that the TNRCC waived its sovereign immunity from suit. Specificaly, IT-Davy
assarts that the TNRCC' s sovereign immunity from suit waswaived by: (1) the TNRCC' s accepting full
contractua benefits (“waiver by conduct”); (2) the TNRCC' s entering into a contract withexpressterms
alowing the parties to resolve disputes in court (“walver by contract”); (3) legidative consent in sections
5.351 and 5.352 of the Water Code; and (4) legidaive consent in the Declaratory Judgment Act. We
conclude that none of these theories support the conclusion that the TNRCC' s immunity from suit was

waived.

A. WaAIVER BY CONDUCT
This cause was pending in this Court when we decided in Little-Tex that chapter 2260's

adminigrative remedy foreclosed a waiver-by-conduct exception to sovereign immunity in breach-of-
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contract cases. Little-Tex, 39 SW.3d a 597. However, soon after Little-Tex issued, the Legidature
amended chapter 2260 so it does not apply to contracts executed on or before August 30, 1999. Act of
June 17, 2001, 77th Leg., R.S,, ch. 1422, 2001 Tex. Gen. Laws 5021, 5066 (codified at Tex. Gov'T
CobE § 2260.002(2)). Here, the parties executed the contract in 1990, so chapter 2260 does not apply.
Thus, we consider the parties’ waiver-by-conduct arguments.

RdyingonFederal Sgn and courts of gppeals decisons sncethat case, I T-Davy arguesthat the
TNRCC waived itsimmunity from suit by fully accepting benefits under the contract. The TNRCC, dso
relying on Federal Sgn, dams that private parties must have legidaive consent to sue the State. The
TNRCC reasons that a judicidly crested walver-by-conduct exception to sovereign immunity would
destroy the jurisdictiond nature of sovereign immunity. This is because suchan exceptionwould forcethe
Stateto litigateacceptance-of -full-performanced|egaionsbefore it could receive thetraditiona protections
of sovereign immunity.

In Federal Sgn, we held that, by entering into a contract, the State does not waive its immunity
fromsuit. Federal Sgn, 951 SW.2d a 408. We a0 reaffirmed the long-standing principle that it isthe
Legidature' s sole province to waive or aorogate the State's immunity from suit. Federal Sgn, 951
S.W.2d at 409 (citations omitted). But in afootnote, we opined that there may be circumstances “where
the State may waive itsimmunity by conduct other than smply executing acontract . . ..” Federal Sgn,
951 SW.2d at 408 n.1.

Severa courts of gppedls have relied on this footnote to create a judicialy-imposed, equitable

waver of immunity from suit. See, e.g., DalMac Constr. Co. v. TexasA & M Univ., 35 SW.3d 654
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(Tex. App.—Austin 1999), rev'd, 39 SW.3d 591 (Tex. 2001); Aer-Aerotron, Inc. v. Texas Dep't of
Transp., 997 SW.2d 687 (Tex. App.—Austin 1999), rev'd, 39 SW.3d 220 (Tex. 2001); Little-Tex
Insulation Co. v. General Servs. Comm’'n, 997 SW.2d 358 (Tex. App.—Austin 1999), rev'd, 39
SW.3d 591 (Tex. 2001); Texas S Univ. v. Araserve Campus Dining Servs. of Texas, Inc., 981
SW.2d 929 (Tex. App.—Houston [1st Dist.] 1998, pet. denied); Alamo Cmty. Call. Dist. v. Obayashi
Corp., 980 SW.2d 745 (Tex. App.—San Antonio 1998, pet. denied). Specificaly, these courts have
concludedthat, by conduct that includesaccepting benefits under a contract for goods or services, the State
waivesitsimmunity fromabreach-of-contract suit. See DalMac, 35 S.\W.3d at 657; Aer-Aerotron, 997
SW.2d at 692; Little-Tex, 997 S.W.2d at 364-65; Araserve, 981 S.W.2d at 935; Obayashi, 980
SW.2d at 750. IT-Davy likewise relies on the Federal Sgn footnote to ask this Court to fashion a
walver-by-conduct exception to the sovereign-immunity rule. We decline to do so.

We againregffirmthat it isthe L egidature ssole province to wave or abrogate sovereign immunity.
See Little-Tex, 39 SW.3d at 597; Federal Sgn, 951 SW.2d at 409; Duhart, 610 SW.2d at 741;
Missouri Pac., 453 SW.2d at 813-14; Griffin, 341 SW.2d at 152; Dodgen, 308 S.W.2d at 840;
Weber, 219 SW.2d at 71; Hosner, 1 Tex. at 769. Asexplained above, we created this generd rule over
one hundred and fifty years ago, and we have steadfastly uphdd it for various policy reasons. See Federal
Sgn, 951 SW.2d at 413-15 (Hecht, J., concurring); Guillory, 845 SW.2d at 813; Hosner, 1 Tex. a
769. Creating awaiver-by-conduct exception would force the State to expend itsresourcesto litigate the
walver-by-conduct issue before enjoying sovereign immunity’ s protections — and this would defeat many

of the doctrine s underlying policies.
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Moreover, the Legidature has recogni zed thisgenera rule by enacting comprehensive schemesthat
alow contracting parties to resolve breach-of-contract clams againgt the State. See Tex. Civ. PrRAC. &
Rem . CopEk § 107.001; Tex. Gov'T CobpE 88 2260.001-.108. In providing private parties with these
avenues for redress, the Legidature has attempted to baance competing private and public interests. As
explained above, chapter 2260 does not apply here. Consequently, IT-Davy’s only optionwasto obtain
legidative consent to sue the TNRCC by following chapter 107’ s procedures. 1T-Davy choseto ignore
the legidative scheme and now urges usto do the same. Once again, we decline tointerfere. SeelLittle-
Tex, 39 SW.3d at 595. Because we have consistently held that only the L egidature can wave sovereign
immunity from suit, dlowing other governmentd entities to waive immunity by conduct that includes
accepting benefitsunder a contract would be fundamentally incongstent withour established jurisprudence
and withthe exiding legidaive scheme. Accordingly, wergect I T-Davy’ sargument that we should fashion

such awaiver-by-conduct exception in a breach-of-contract suit againgt the State.

B. WAIVER BY CONTRACT
IT-Davy dso arguesthat the contract clearly and unambiguoudy waives sovereign immunity from
Uit because it includes a provison stating that al clams or disputes related to the agreement will be
decided by arbitration or in court. To support this contention, 1T-Davy relies on federal cases that
recognize Indiantribes and foreigngovernments' rightsto contractualy waive those entities’ immunity from
it. See, eg., C& L Enters,, Inc. v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 532 U.S.

411, 418-19 (2001); Atwood Turnkey Drilling, Inc. v. Petroleo Brasileiro, 875 F.2d 1174, 1177 (5th
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Cir. 1989). IT-Davy dso paints to other states case law determining that state officids entering into a
contract may waive the State’ simmunity from suit. See, e.g., Ace Flying Serv., Inc. v. Colorado Dep’'t
of Agric., 314 P.2d 278, 280 (Colo. 1957); Pan-Am Tobacco Corp. v. Dep't of Corrections, 471 So.
2d 4, 5 (Fla 1984); Smith v. North Carolina, 222 S.E.2d 412, 424 (N.C. 1976).

On the other hand, the TNRCC argues that only the Legidature may wave the State’ s sovereign
immunity from suit. Therefore, the TNRCC contends, neither the TNRCC nor its agents, who have
authority to execute contracts on its behaf, have the power to waive sovereign immunity in express
contractud terms. We agree.

Indian tribes, foreign governments, and even adminidraive offidas in other states may have the
power to wave their sovereign immunity by contract. However, this does not control whether an
adminidrative agent, in agreeing to certain contractua terms, can waive the agency’s sovereign immunity
inTexas. Asthe TNRCC observes, Texaslaw isclear. Only the L egidature can waive sovereignimmunity
fromaut inabreach-of-contract dam. Federal Sgn, 951 S\W.2d at 409. Administrative agencies, such
asthe TNRCC, are part of our government’ s executive branch. See, e.g., Williamson Pointe Venture
v. Cityof Austin, 912 SW.2d 340, 344 (Tex. App—Austin 1995, no writ). Consequently, adminidrative
agencies cannot wave immunity from suit. It aso followsthat adminidrative agents— eventhose who have
authority to contract on the agency’ s behdf — cannot waive their agencies immunity from suit.

Here, the Water Code designates the TNRCC' s executive director as the person who has the
authority to negotiate and execute contracts on the TNRCC' s behdf so the TNRCC can carry out its

“powers, duties, and responghbilities” Tex. WATER CobDE § 5.229. However, this provison does not
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clearly and unambiguoudy wave the TNRCC’ simmunity from breach-of-contract suits. See Tex. Gov’' T
CobpE § 311.034; York, 871 SW.2d at 177. Moreover, it does not clearly and unambiguoudy give the
executive director the authority to do so. Therefore, even though the TNRCC' sexecutive director had the
authority to enter into the contract with1 T-Davy onthe TNRCC'’ sbehdf, he did not have authority to, and
thus did not, waive the TNRCC' s immunity from suit.
C. WaIVERBY THE TEXASWATER CODE

IT-Davy contends that Water Code sections 5.351 and 5.352 expresdy waive the TNRCC's
sovereign immunity from suit.  As previoudly discussed, these sections alow a person “affected by a
[TNRCC] ruling, order, decision, or other act” —or by the TNRCC' sor its executive director’ s “inaction”
—to seek judicid review of such action or inactionindigtrict court. Tex. WATER CobE 88 5.351, 5.352.

The TNRCC responds that Water Code sections 5.351 and 5.352 give trial courts only limited
power, which is to review adminidrative actions of a regulatory nature. Thus, the TNRCC argues that
these sections do not give trid courts origina jurisdiction to decide breach-of-contract claims and,
therefore, they do not waive the State' s immunity from suit. See State v. Operating Contractors, 985
SW.2d 646, 656 n.14 (Tex. App.—Austin 1999, pet. denied). We agree.

No court has defined the precise scope of atria court’s jurisdiction under sections 5.351 and
5.352. However, one court of apped s has construed ana ogous language in the Hedlth and Safety Code
as granting only alimited right to review certain adminidrative actions. See Operating Contractors, 985
SW.2d at 656 n.14. Specificdly, the court of appeals concluded that section382.032 of the Health and

Safety Code authorizes judicid review of “rulings of a regulatory nature, not of a contractua nature.”
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Operating Contractors, 985 SW.2d at 656 n.14.

The Code Congtruction Act providesthat “a statute shdl not be construed as awaiver of sovereign
immunityunlessthe waiver is effected by clear and unambiguous language.” Tex. Gov’' T Cope 8§ 311.034.
And, the Legidature knows how to dearly and unambiguoudy waive sovereign immunity from suit. For
ingtance, the Texas Tort Claims Act provides that “[s|overeign immunity to suit is waived and abolished
to the extent of ligbility created by this chapter.” Tex. Civ. PRAC. & Rem. Cobpe §101.025(a). Butthis
language isreadily didinguishable fromlanguage that allows an affected party to seek judicid review of an
adminidrative action. See, e.g., Operating Contractors, 985 S.W.2d at 656 n.14.

Here, naither section’5.351 nor 5.352 dearly and unambiguoudy waives the TNRCC' s sovereign
immunity fromauit for breach-of -contract dams. Rather, their plain textsexpresdy provideonly for judicid
review of administrative action or inaction. See Tex. WATER CopDE 88 5.351, 5.352; see also
Continental Cas. Ins. Co. v. Functional Restoration Assocs., 19 SW.3d 393, 398 (Tex. 2000).
Moreover, these provisons appear inthe Water Code subchapter entitled Judicid Review,” whichdefines
the procedures and remedies avalable to obtain judicid review of certain TNRCC actions. See TEx.
WATER CobDE 88 5.351-.357.

Thus, we conclude that Water Code sections 5.351 and 5.352 do not waive the TNRCC's
sovereign immunity from suit for breach-of-contract clams. Moreover, because I T-Davy does not seek
judicid review of any TNRCC regulatory action, we rgect IT-Davy’s argument that the Water Code

walves sovereign immunity from suit here.
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D. WaIVERBY THE DECLARATORY JUDGMENT ACT

I T-Davy further damsthat the Declaratory Judgment Act (DJA) waivesthe TNRCC'’ s sovereign
immunity from suit. 1T-Davy sought declaratory relief, asking the trid court to determine its rights and
gatus, and the TNRCC' s legd obligations, under the contract. See Tex. Civ. PrRAC. & Rem. CoDE §
37.004(a). More specificaly, IT-Davy asked thetrid court to declare that I T-Davy performed additional
work and incurred additiona expenses beyond the contract’ s scope, and thus, the TNRCC owed I T-Davy
moremoney. IT-Davy relieson Leeper to assert that the DJA wavesthe State’ simmunity fromboth suit
and ligbility. See Leeper, 893 S.W.2d at 446.

In response, the TNRCC argues that the DJA does not authorize private parties to sue the State
for money damages. Further, the TNRCC contends that IT-Davy’s DJA dam is merdy an attempt to
confer jurisdiction on the trid court to decide the breach-of-contract clam. We agree.

IT-Davy misplaces its reiance on Leeper. In Leeper, home-school parents and curriculum
providers brought a class-action suit againgt date officids, chalenging the Texas Education Agency’s
congruction of the compulsory school-attendance law. Leeper, 893 SW.2d at 432. They sought a
declaration that the compulsory attendance law’s private-school exemption includes home-schooled
children, and therefore, the home-school parents could not be prosecuted for kegping their children home.
We determined that the DJA expressy dlows personsto chalenge ordinances or statutes. Leeper, 893
SW.2d at 446. Moreover, the DJA requires challengersto join governmentd entitiesin suits to construe
legidative pronouncements, and the DJA authorizesawarding attorneys fees. Leeper, 893 S.W.2d at 446.

Accordingly, we held that the DJA necessarily waives governmenta immunity for attorneys feesin suits
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to congtrue legidative pronouncements. Leeper, 893 S.W.2d at 446.

However, Leeper’s limited waiver does not alow private parties to sue the State for money
damages under the DJA. And IT-Davy is not asking the trid court to construe a legidative enactment.
Rather, it is seeking a declaratory judgment only in an attempt to have the trid court decideitsbreach-of-
contract dam. Thus, we conclude I T-Davy’ srequest for declaratory relief doesnot waivethe TNRCC's
sovereign immunity fromsuit and cannot be maintained without legidative consent. See Federal Sgn, 951

S.\W.2d at 404; Dodgen, 308 S.W.2d at 840.

V. CONCLUSION

Aswe concluded in Little-Tex, “thereis but one route to the courthouse for breach-of-contract
clams agang the State, and that route is through the Legidature” Little-Tex, 39 SW.3d a 597. This
means that a private party, such as IT-Davy, must have legidative consent — by statute or resolution —to
e the Statefor dams arisng fromandleged breach of contract. SeeFederal Sgn, 951 SW.2d at 411.
Although the Water Code and the DJA providelimited waivers of immunity, neither statute dlows | T-Davy
to sue the TNRCC for breach of contract. And IT-Davy did not obtain a legidative resolution dlowing
itto suethe TNRCC. See Tex. Gov'T Cobe § 107.001. Findly, because only the Legidature—not the
TNRCC or itsagents— can waive sovereign immunity, neither the TNRCC’ s conduct in accepting benefits
under the contract, nor its executive director’ s executing the contract with aremedies provison, waived

itsimmunity from suit.

19



Accordingly, wergect IT-Davy’s argumentsthat the TNRCC'’ s sovereign immunity fromsuit was
waived in thiscase. We reverse the court of appeals judgment and dismissIT-Davy’ sdamsfor want of

jurisdiction. See Tex. R. App. P. 60.2(c).

James A. Baker, Justice

Opinion ddlivered: April 11, 2002
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