
1 “Unemancipated minor” includes a minor who is unmarried and has not had the disabilities of minority
removed under Chapter 31 of the Texas Family Code.  TEX. FAM. CODE § 33.001(5) (Supp. 2002).
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JUSTICE RODRIGUEZ delivered the opinion of the Court, in which CHIEF JUSTICE PHILLIPS,
JUSTICE ENOCH, JUSTICE OWEN, JUSTICE BAKER, JUSTICE HANKINSON, JUSTICE O’NEILL and
JUSTICE JEFFERSON joined. 

 JUSTICE HECHT filed an opinion concurring in the judgment.

Jane Doe is a pregnant, unemancipated1 minor who wishes to have an abortion.  Under the

Texas Family Code, a physician may not perform an abortion on an unemancipated minor unless the

physician gives forty-eight hours notice to one of her parents, her managing conservator, or her

guardian.  See TEX. FAM. CODE § 33.002(a) (Supp. 2002).  However, section 33.003 of the Family

Code allows a pregnant minor who wishes to have an abortion without notifying one of her parents,

her managing conservator, or her guardian to file an application for a court order authorizing the

performance of an abortion without notification.  See id. § 33.003(a) (Supp. 2002).  There are three

bases on which a trial court may grant the minor’s application: (1) if the minor is mature and

sufficiently well informed to make the decision to have an abortion performed without notification;

(2) if notification would not be in the best interest of the minor; or (3) if notification may lead to



2 On the record, the trial court stated: “I don’t think she demonstrates maturity, and it is the maturity point on
the first ground that has to be met.  And just a — it is discretionary enough here that I believe it would not be in her best
interest not to tell.”  Oral comments from the bench are not written findings of fact.  See In the Interest of W.E.R., 669
S.W.2d 716, 716 (Tex. 1984).
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physical, sexual, or emotional abuse of the minor.  See id. § 33.003(i) (Supp. 2002).  Doe’s

application to the trial court asserted that all three grounds were present.  

Doe was represented by an attorney, and the trial court also appointed a guardian ad litem.

See id. § 33.003(e) (Supp. 2002).  At the hearing, Doe testified and was questioned both by her

attorney and by the trial court.  The trial court asked only perfunctory questions.  Doe’s guardian

ad litem asked no questions, but recommended that the court grant her application. 

The trial court denied Doe’s application.  It indicated its decision on a form by placing the

word “No” next to “The applicant is mature and sufficiently well informed to make the decision to

have an abortion performed without notification to either of her parents, her managing conservator

or guardian” and next to “Notifying either of the applicant’s parents, managing conservator or

guardian would not be in her best interest.”  The court left blank the space next to “Notifying either

of the applicant’s parents, managing conservator or guardian may lead to physical, sexual, or

emotional abuse of the applicant.”  The trial court then placed a check mark next to “The application

is denied.”  Although the form provides lined space under each ground for the court to write findings

of fact supporting its decision, the trial court wrote nothing in that space.2  The trial court thus made

no ruling and no findings of fact or conclusions of law on the third basis for a judicial bypass —

whether notification may lead to physical, sexual, or emotional abuse of the minor.  The court of

appeals affirmed the trial court’s judgment, with one justice dissenting.

Doe filed a confidential appeal to this Court, arguing that the trial court’s ruling must be
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reversed and the application deemed granted because of the trial court’s failure to comply with

Chapter 33's requirement that the court “shall rule on an application submitted under [section

33.003] and shall issue written findings of fact and conclusions of law not later than 5 p.m. on the

second business day after the date the application is filed with the court.”  TEX.  FAM.  CODE §

33.003(h) (Supp. 2002).  Doe argues that, because the trial court failed to comply with these

mandatory requirements, Doe was denied a “timely and complete judgment” and the application is

deemed to be granted.  See TEX.  FAM.  CODE § 33.003 (h) (Supp. 2002); In re Jane Doe 1 (II), 19

S.W.3d 346, 357 (Tex.  2000).  We agree, and we reverse the court of appeals’ judgment and render

judgment granting the application.

I.

The Legislature requires that the trial court “shall issue written findings of fact and

conclusions of law.”  TEX.  FAM.  CODE § 33.003(h) (Supp. 2002).  If a minor alleges possible abuse,

the trial court must determine whether, based on all the evidence presented at the hearing, a

preponderance of the evidence supports a finding that notification may lead to abuse.  In re Jane

Doe 2, 19 S.W.3d 278, 283 (Tex.  2000).  In order to allow meaningful appellate review, “the trial

court must make specific findings concerning the potential for abuse.”  Id.  And, “if the trial court

determines that the minor’s testimony about potential abuse is not credible, it should also make

specific findings in that regard.”  Id.

As noted, the Legislature has mandated that the trial court must both rule on an application

and issue written findings of fact and conclusions of law not later than 5 p.m. on the second business

day after the date the application is filed with the court.  TEX.  FAM.  CODE § 33.003(h) (Supp. 2002).
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Moreover, the Legislature has expressly provided that “[i]f the court fails to rule on the application

and issue written findings of fact and conclusions of law within the period specified . . ., the

application is deemed to be granted.”  Id.  (emphasis added).  Under the statute’s plain language, it

is insufficient for the trial court to simply issue a ruling on the application — it must also issue

written findings of fact and conclusions of law; otherwise, the application is deemed to be granted.

Construing the statute, we held in In re Jane Doe 1 (II) that “if the trial court holds a hearing and

denies an application within the allotted time, but does not also issue written findings of fact and

conclusions of law, the application is deemed granted, thereby implying findings contrary to the trial

court’s judgment.”  19 S.W.3d at 357 (citing TEX. FAM. CODE § 33.003(h)).  As we noted, it is

contrary to the expedited nature of these proceedings to require a remand when the trial court fails

to issue findings, and thus we held that “an omitted element should be deemed to have been found

in the minor’s favor if there is some evidence to support the finding.”  Id.  Although in Doe 1 (II)

we addressed the latter holding specifically to the situation in which the trial court failed to make

a finding on one of the two elements of the first statutory prong (mature and sufficiently well

informed), we believe that the statute mandates the same result here because “a deemed finding on

an omitted element against the minor would be contrary to the Legislature’s intent in deeming an

application granted if the trial court fails timely to make findings.”  Id.  Because the trial court failed

to issue findings of fact or conclusions of law on the question of whether notification may lead to

physical, sexual, or emotional abuse of the minor, we must deem a finding in Doe’s favor if there

is some evidence in the record that notification may lead to any of these types of abuse.

II.
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At trial, Doe presented evidence concerning both possible physical and emotional abuse, but

not sexual abuse.  Doe’s parents are divorced, and she lives with her mother.  She testified that her

father has a drinking problem and that he has hit her and her siblings.  Specifically, she testified that

he once beat her sister for wetting the bed, leaving bleeding bruises on her thighs, that he grabbed

her sister by the throat and threw her into the back of the closet, and that he hit her other sister with

his fist across her face, leaving blood on the wall.  She also stated that her father has “violent

tendencies” and “little things make him snap.” 

With regard to her mother, Doe testified that she had a conversation with her mother about

the consequences of her becoming pregnant.  She testified that the “conversation basically went, if

I were to — if I was ever pregnant, I might as well not come home.  I’d have no place to stay.  I’d

have no freedom, no liberties.  My car would be taken away.  My cell phone would be taken away.

I wouldn’t have all the luxuries that I do now.”  Later, when Doe was asked whether she felt certain

that her mother would ask her to leave the house if she found out Doe was pregnant, Doe answered,

“Yes.  She probably wouldn’t ask me to leave, she’d, like, tell me to leave, I’m pretty sure.”  In

addition, Doe testified that she would have no financial support at that time.  Doe testified that she

was not employed and was completely financially dependent on her parents.  We view this evidence

in a light that tends to support the finding of possible abuse and disregard all evidence and

inferences to the contrary.  See Bradford v. Vento, 48 S.W.3d 749, 754 (Tex. 2001).  Applying that

standard, we must determine whether there is some evidence that notification may lead to Doe’s



3 The possibility of emotional abuse may be based solely on a minor’s testimony, and does not require testimony
from a professional.  See In re Jane Doe 3, 19 S.W.3d 300, 304 (Tex. 2000) (Gonzales, J., concurring).

4 Justice Hecht, in his dissent in Doe 3, argued that abuse within the meaning of section 33.003(i) is the same
as abuse defined in section 261.001 of the Family Code.  In re Jane Doe 3, 19 S.W.3d 300, 315 (Tex. 2000) (Hecht, J.,
dissenting).  Justice Owen also would apply that definition.  Id. at 319 (Owen, J., dissenting).  Justice Gonzales, joined
by Chief Justice Phillips, concluded that emotional abuse “contemplates unreasonable conduct causing serious emotional
injury.”  Id. at 304 (Gonzales, J., concurring).
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physical or emotional abuse.3

Chapter 33 does not define “emotional abuse” or “physical abuse” and we have not defined

these terms in our earlier opinions.4  We need not define these terms today because we conclude that,

under any definition of abuse, Doe has presented some evidence that notification may lead to her

physical or emotional abuse.  Some evidence exists if there is more than a scintilla of evidence that

notification may lead to Doe’s abuse.  See City of Fort Worth v. Zimlich, 29 S.W.3d 62, 69 (Tex.

2000).  Doe’s testimony that her father had abused her and her sisters and that “little things set him

off” is more than a scintilla of evidence that notifying her father may lead to Doe’s physical abuse

by him.  Further, Doe testified that notifying her mother would cause her mother to banish her from

her home.  In In re Jane Doe 4, 19 S.W.3d 322 (Tex. 2000), we held in the context of considering

the minor’s best interests prong that, as a matter of law, a minor’s well-being would be “adversely

affected if her parents withdrew support and severed all contact with her.”  Id. at 325.  Consequently,

there is at least some evidence that notifying her mother may lead to emotional abuse.

There was no evidence to controvert Doe’s testimony on these issues, and the trial court

made no findings of fact regarding Doe’s credibility.  Given the low evidentiary standard of “some

evidence,” we can only conclude that there is at least some evidence that, regardless of which parent

she notifies, notification may lead to Doe’s abuse, and thus the trial court’s failure to issue findings
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of fact and conclusions of law requires us to deem the omitted element in Doe’s favor.  Therefore,

under the Legislature’s mandate in section 33.003(i), the application must be deemed to be granted

on the ground of possible abuse.  Accordingly, we reverse the court of appeals’ judgment and render

judgment granting Doe’s application for a judicial bypass.

III.

The trial court’s failure to issue findings of fact or conclusions of law with regard to one of

the bases asserted for a judicial bypass requires that the omitted basis be deemed to have been found

in the minor’s favor if there is some evidence to support the finding.  This failure to issue fact

findings does not comport with the Legislature’s directive or with this Court’s admonishments in

In re Jane Doe 1 and In re Jane Doe 2.  Fact findings are necessary to demonstrate the trial court’s

careful consideration of each ground asserted for bypass, and particularized findings are essential

to meaningful appellate review, at least when credibility or maturity concerns are involved.  As we

have said, “[T]he mere fact that the trial court has checked a box on a form does not demonstrate

that it has given the careful consideration necessary for such a significant decision.”  In re Jane Doe

2, 19 S.W.3d at 283.  Because a remand for the trial court to make fact findings is inconsistent with

the expedited nature of these proceedings, it is essential that trial courts make fact findings with

regard to each ground asserted for bypass.  Accordingly, we renew our admonishments to the trial

courts to heed the Legislature’s mandate and issue fact findings and conclusions of law with regard

to each ground asserted for a judicial bypass and to issue particularized findings at least when

credibility or maturity issues are involved.

IV.
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We reverse the court of appeals’ judgment and render judgment granting Doe’s application

for a judicial bypass.

__________________________________
XAVIER RODRIGUEZ
JUSTICE

OPINION DELIVERED: April 29, 2002


