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Justice OWEN, joined by JusTice HECHT, dissenting.

Thisisasuit by the Texas Municipa League Intergovernmenta Risk Pool, whichis comprised of

approximately 1600 cities and other politica subdivisons that have chosen to collectively sdlf-insure to
provide workers compensation insurance, againgt the Texas Workers Compensation Commisson and
the Subsequent Injury Fund. The Municipa Risk Pool contends that two sections of the Texas Labor
Code! and certain adminigtrative rules’ that implement those Code sections are uncongtitutiona as applied

to politica subdivisons. The chalenged Code provisons ded with the payment of deeth benefits when

1 TEX. LAB. CODE §§ 403.007(a), 408.184(c).

2 TEX. ADMIN. CODE §§ 132.10, 132.11, 132.12 (2000).



thereisno lega beneficiary, aclam for desth benefitsis not timey made, or dl legd beneficiariescease to
be dligible before 364 weeks of benefits have been paid. The Code provisions require al workers
compensation insurance carriers, including the Municipa Risk Pool, to pay these deeth benefits to the
Workers Compensation Commission for deposit into the Subsequent Injury Fund.® The Fund then
distributes these funds 1) to workers across the state who receive asecond injury that, combined with the
effectsof aprior injury, entitles the employee to lifetime benefits,* and 2) to compensateinsurance carriers
that were required by the Commissonto pay benefits when it is later determined that those benefits were
not owed.> Inthe absence of these Code provisions, insurance carriers, including the Municipa Risk Pool,
would retain the funds when there is no legd beneficiary to receive degth benefits.

The Municipa Risk Pool contends, and the trid court held, that these Code provisions violate
aticlelll, section 52(a) of the Texas Congdtitution as applied to political subdivisons. This section of the
congtitution provides in relevant part:

[T]he Legidatureshdl have no power to authorize any county, dty, town or other politicd

corporation or subdivison of the Stateto lend its credit or to grant public money or thing

of vaue in ad of, or to any individud, association or corporation whatsoever, or to

become a stockholder in suchcorporation, associationor company. However, thissection

does not prohibit the use of public funds or credit for the payment of premiums on

nonassessable property and casudty, life, hedth, or accident insurance policiesand annuity
contracts issued by amutua insurance company authorized to do businessin this State.®

3 TEX. LAB. CODE §§ 403.007(a), 408.184(c).
41d. § 408.162.
51d. § 410.032(b).

5 TEX. CONST. art. I, § 52(a).



The court of appedls reversed the trid court, and the Court today affirms that judgment, athough
on different grounds. Because | agree with the trid court that the chalenged Code provisons and
adminigraive regulaions violate article 111, section 52(a), | respectfully dissent. The payment of the degth
benefits to the Commission is not actuaridly based. The fact that payments could be made from the
Subsequent Injury Fund to employees of a palitical subdivision does not save the current scheme. This
Court has held repeatedly that article 11, section 52(a) prohibits the Legidature from directing a politica
subdivisonto makeany payment to anindividud or private corporationunlessthat governmentd entity has
an independent legd obligation to make that payment. The Code sections at issue in this case require
politica subdivisons of the State to grant public money to individuds (workers) for injuries for which the
politica subdivison has no responghility or lighility, and the Code requires political subdivisions to
compensate private corporations (insurance carriers) for losses that have no relation whatsoever to the
politica subdivisons. Even though the Subsequent Injury Fund serves legitimate needs and indirectly
benefits the public, article I11, section 52 prohibits the Legidature from directing politica subdivisons to
contribute to that fund.

This case is governed by the decison in City of Tyler v. Texas Employers Insurance.
Association.” The question in that casewas whether a city could become a subscriber under the former
Workmen's Compensation Act. The answer was that it could not because under that Act, an employee

would be compensated for an on-the-job injury even though there was no negligence or other culpability

7288 S.W. 409 (Tex. Comm’ n App. 1926, judgm’t adopted).
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on the part of the government employer. The court in City of Tyler explained that the purpose of article
I11, section 52 of the Texas Condtitution isto “prevent the gratuitous appropriation of public money or
property.”® It continued, “agrant in aid of or to any individua, association, or corporation whatsoever®
is not one of these purposes, but is expresdy forbidden.” 1t did not matter that the premiums a city paid
would aso cover on-the-job injuries caused by itsown negligencefor whichit would be legdly ligble under
the common law or gtatutes. The fact that under the Act, employees would also be compensated for
injuries for whichacity had no legd liability was enough to render participation by a city in the workmen's
compensation scheme uncondtitutiond:

When the Workmen's Compensation Law isanadyzed and fully understood, itisclear that

to permit a municipa corporation to become a subscriber to the insurance association

therein provided authorizesit to grant public money by way of premiums for insurance in

ad of itsemployésto whomit isunder no legd lidbilityto pay. Asaready pointed out, the

act contemplates compensation in the absence of any legd liadility other than the

acceptance of the plan. Citiesand towns have no power to gppropriate the tax money of

its citizensto such a purpose. It is a best a gratuity, a bonus to the employé. The city

might aswell pay his doctor's fee, his grocer's hill, or grant him a pension.*°
Accordingly, even though a city would receive some considerationfor the premiumsit paid, whichwasthe

coverage of clams by its employees for which it was liable under the common law or datutes, that

consderation did not render participation in the Workmen’s Compensation Act scheme condtitutiond.

81d. at 412.
91d.

4.



The Texas Condtitutionhas since beenamended, inartidle 111, section 60, to permit citiesand other
politica subdivisons of the state to provide workers compensation insurance or to provide their own
insurancerisk to “ employees of the political subdivison.”** Accordingly, apolitical subdivisionisno longer
prohibited from obtaining or providing workers compensation benefits to its own employees for injuries
for whichit would not be legdly liable. But that amendment does not permit a politica subdivisonto fund
compensation coverage for employees of other palitica subdivisons, much less workers in the private
sector. And section 60 does not permit apolitical subdivision to compensate private insurance carriersfor
lossesthey sudtan.

The core holding in City of Tyler remains intact. Political subdivisions have no common-law or
contractua obligation to provide benefits to workers other than their own employees or to remunerate
private carrierswho were required by the Commission to pay benefitsfor a period of time eventhough the
worker’ sinjury was not compensable. The Legidatureis prohibited by section 52(a) from authorizing or

requiring a political subdivison to divert public funds for these purposes.

UArticlelll, section 60, adopted in 1948, allowed counties to provide workmen’s compensation insurance; as
amended in 1962, it permitted political subdivisionsto cover employees. In 1952, with the adoption of article l11, section
61, coverage could be provided to employees of cities, towns, and villages. See TEX. CONST. art. |1l 88 60, 61 interp.
commentary. Constitutional amendments adopted in 2001 consolidated sections 60 and 61 into former section 60 and
repealed section 61. Section 60 now provides:

8§ 60. Wor kers' Compensation I nsurancefor employees of counties and other political subdivisions

Sec. 60. The Legislature shall have the power to pass such laws as may be necessary to
enable all counties, cities, towns, villages, and other political subdivisions of this State to provide
Workers' Compensation Insurance, including the right of apolitical subdivision to provide its own
insurancerisk, foral employees of the political subdivision as initsjudgment is necessary orrequired;
andthel egislature shall provide suitable laws forthe administration of such insurancein thecounties,
cities, towns, villages, or other political subdivisions of this State and for the payment of the costs,
charges and premiums on such policies of insurance and the benefits to be paid thereunder.
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The Court says today that aslong as a politica subdivisonreceives* sufficient” consderation, even
though it is not “equd” to what that political subdivison pays, then the paying out of public funds is
congtitutional.*? For thisproposition, the Court citesKey v. Commissioners Court of Marion County,*®
aper curiam opinion of a court of apped s that was never reviewed by this Court. But even that meager
authority does not support the Court’s conclusion. The court of appeals inKeys hdld that a state-created
agency could not transfer complete control of the “ Chrissmas Candidight Tour” or the publication of an
historica periodicd to atax-exempt charitable organization. The court reasoned that these projectswere
“things of value.”** During the course of its discussion, the court of appeds distinguished cases in which
a date entity had contractualy retained the services of a private busness.

Each case cited isreadily distinguishable from the present Stuation. These cases

involve contractual agreementsfor servicesor property entered into by agovernmenta arm

withprivate business. In thiscasewe have no such contractua obligation and no retention

of forma control. Had the Historic Jefferson Foundation obligated itself contractudly to

performafunctionbeneficid to the public, this obligation might be deemed consideration,

and where suffident consideration exigts, Article 111, 8 52(a) of the Texas Congtitution

would not be applicable to the transaction. ™

In the case before us today, political subdivisons are required to transfer funds that will be used
to pay for injuries for which the political subdivisons have no liability. The funds will dso be used to

compensate private corporations for losses for which the politicad subdivisons have no liability. The fact

2 sw.a3adat .
18727 S.W.2d 667 (Tex. App.—Texarkana 1987, no writ).
141d. at 669.

5d.



that in some cases, employees of a politicd subdivison may aso be compensated does not render this
scheme condtitutiona. Any compensation that may flow to a particular employee of apaliticad subdivison
is unlikely to be proportionate to the political subdivison's contribution to the Subsequent Injury Fund.
And, in some ingtlances, a politica subdivison may make payments to the fund even though none of its
employees recelve benefits. Moreover, a political subdivison receives no benefit whatsoever from
compensating private insurance carriers from the Subsequent Injury Fund.

The difference between the Subsequent Injury Fund scheme and the sdf-insurance functions of the
Risk Pool isthat assessments on each palitical subdivison for itsshare of the sdf-insurance fund are based
on each politicd subdivison's actud clams experience. They pay no more than their share of the actua
damsfor whichthey arelegdly lidble. The opinionof the attorney general cited by the Court explains why
apoliticad subdivison cannot conditutiondly participate inaworkers' compensationscheme that is based
onassessmentsthat are not tied to each political subdivision’ sactua dams history.® The reasoning in that
opinion gpplies with equa force to the factsin this
case.

Hndly, the Court’ sopinioncould be read as holding that as long as public money is expended for
apublic purpose, public money can be given, gratuitoudy, to an individud or a private corporaion. The
opinionshould not be construed so broadly. | believe that what the Court meant to say, but hasnot done

0 asclearly asit could, isthat apolitical subdivison may make expenditures for goods or services or for

16 Op. Tex. Atty. Gen. No. DM-326 at 1728 (1995) (reasoning that an assessment policy scheme would violate
article 111, section 52(a) of the Texas Constitution because it would “constitute an unconstitutional lending of credit,”
and membership would be “tantamount to holding stock in a corporation, association or company”).
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compensating those that are injured by its actionable negligence as long as those expenditures serve a
legitimate public purpose. The Court cites Edgewood Independent School District v. Meno,*’ in
conduding that the payments of unclamed death benefits at issue in this case “provide]] a clear public
benefit.”*® But in Edgewood, the Legidature required payments to be made by one political subdivision
(aschool digtrict) to another for public education. That case does not stand for the proposition that public
funds can be funnded to an individud or a private corporation so long as the public interest is somehow
furthered.

When individuds or private entities receive public funds, it must be pursuant to a contract or in
satisfaction of an obligation the politicad subdivison owesto theindividud or private entity. None of the
1600 politica subdivisons that form the Risk Pool have any contractud or other obligation to workers
other thantheir own respective employees, nor do they have any obligationor evenany remote connection
with the private insurance carriers who are rembursed from the Subsequent Injury Fund.

The Subsequent Injury Fund serves laudable purposes. However, as currently structured, the

means of funding it is uncongtitutiona as gopplied to palitica subdivisons. Accordingly, | must dissent.

PriscillaR. Owen
Judtice

17917 SW.2d 717 (Tex. 1995).

8 sw.3dat__.
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