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JusTice BAKER delivered the opinion of the Court in which CHIEF JUSTICE PHILLIPS, JUSTICE ENOCH,
JusTice HANKINSON, JusTice O'NEIL, JusTICE JEFFERSON and JusTICE RODRIGUEZ joined.

Justice OweN filed adissenting opinion, in which JusTiCE HECHT joined.

This case involves the Texas Workers Compensation Subsequent Injury Fund and the Texas
Municipa League Intergovernmental Risk Pool. The issue is whether the Fund and the regulations
implementing the Fund are uncondtitutiona as applied to the Risk Pool, because they either require Texas
cities to make gratuitous payments to individuals, associations, or corporations, or because they impose
adatewide ad valorem tax. See Tex. Const. art. |11, 8 52(a), art. VIII, § 1-e.

Thetrid court determined that sections 403.007(a) and 408.184(c) of the Texas Labor Code and



the implementing regulations violate both condtitutiona provisons. The court of appeas concluded that,
because the provisonsareand ogousto custodia -eschesat statutes, they arecongtitutiond. 38 S.W.3d 591.
Thecourt of gppedls thus reversed the trid court’ sjudgment and rendered judgment inthe TexasWorkers
Compensation Commisson’sfavor. 38 SW.3d at 600. We agree the provisions are congtitutiond, but

not for the reasons the court of gppeals articulated. Accordingly, we affirmthe court of gppeds judgment.

I.BACKGROUND

The Texas Municipa League Risk Pool indudesmorethan 1,600 Texascities providingworkers
compensation benefits to their employees through ajoint-insurancefund. The citiesformed the Risk Pool
under the Labor Code, which requires dl political subdivisons to provide their employees workers
compensation benefitsby (1) becoming asdlf-insurer, (2) obtaining an insurance palicy, or (3) joining with
other politica subdivisons to sef-insure through ajoint-insurance fund. Tex. LAB. Cope 88 504.011,
.016. According to its bylaws, the Risk Pool’ s objectives are to formulate, develop and administer a sf-
insurance program for its members, to obtain lower costs for workers compensation coverage, and to
develop a comprehensive safety program.

The Risk Pool charges its member cities contributions based on a“modifier sysem.” Under this
system, the Risk Pool’ sBoard of Trusteesrequiresits member cities to contribute astandard rate for each
job classification. Thecities' contributions go to a common fund, which the Risk Pool usesto pay for its
member cities workers' compensationdaims and administrative expenses. The Risk Pool aso investsits

member cities contributions and combines any investment returns with the existing funds available for
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benfits.

Everyeighteenmonths, the Risk Pool’ s Board andyzes each member city’ sfive-year damshistory
to determine the future contributions the city must make. Depending on each city’s clams higtory, the
Board assigns a modifier to adjust each city’s contributions. If the city’s clams history is good, the Risk
Pool offers adiscount on contributions and returns money as “equity” to the digible cities.

In 1997, the TWCC directed the Risk Pool to pay itsundamed death benefitsto the Subsequent
Injury Fund, as Labor Code sections 403.007(a) and 408.184(c) require. The Risk Pool paid $85,000
before hdting its payments. The Risk Pool then sought declaratory relief that Labor Code sections
403.007(ad) and 408.184(c), ad the rules the TWCC promulgated under those sections, are
uncongtitutiond. Specificdly, the Risk Pool clamed the provisons, as gpplied to the Risk Poal, violate
Texas Conditution aticle 111, section 52(a), which prohibits the Legidature from authorizing any state
politica subdivisonto lend itscredit or to grant public money to any individua, associationor corporation.
The Risk Pool dso aleged the provisions, as applied to the Risk Poal, violate Texas Condtitution article
VI1I1, section 1-e, whichprohibitsthe State fromlevying anad vaoremtax onany property withinthe State.

Thetrid court determined that the provisions violated both sections of the Condtitution. The court
of apped s reversed and rendered in the TWCC' sfavor. It held that the provisonsare not uncongtitutiona
because they operate like custodial-escheat statutes. 38 SW.3d at 598. The court of appeals reasoned
that because the chdlenged provisons only transfer custody of, and not title to, the Risk Pool’ s funds, the
“escheat” of the unclaimed death benefits can be neither a“lending of credit” that article 111, section 52(a)

prohibits nor a*“recapture of local taxes’ that article V111, section 1-e prohibits. 38 SW.3d at 598.
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We granted the Risk Pool’ s petitionfor review to consider: (1) whether the chdlenged provisons
operate like custodia-escheat statutes; (2) whether the chalenged provisions violate Texas Condtitution

atidelll, § 52(a); and (3) whether the challenged provisions violate Texas Condtitutionartidle V111, § 1-e.

[l. THE SUBSEQUENT INJURY FUND
A. THE SUBSEQUENT INJURY FUND

The Fund, origindly established in 1947 as the Second Injury Fund, is a specid TWCC-
administered account in the Sate treasury. Tex. LAB. Cobe 8 403.006(a). The Legidature established
the Fund to pay lifeime workers' compensationbenefitsto injured employees and to encourage employers
to hire people with disabilities or preexiding injuries. Miears v. Industrial Accident Bd., 232 S.W.2d
671, 673 (Tex. 1950). Under Labor Code section 402.061, which authorizes the TWCC to adopt
regulations to enforce the Texas Workers Compensation Act, the TWCC has adopted regulations to
implement the Fund. 28 Tex. AbmiIN. Cope 88 132.10-.12.

The Fund pays workers compensation benefits when an injured employee suffersa compensable
injury that, when combined witha previous injury’ seffects, results in a condition that entitles the employee
to lifeime benefits. See Tex. LAB. CoDE § 408.162(a). Thus, if an employee suffers a subsequent
compensable injury, the employer must pay benefits for that injury only to the extent that the injury would
have entitled the employee to benefits had the previous injury not occurred. Tex. LAB. CoDE §
408.162(a). Then, the Fund pays for the claimant’s remaining lifetime benefits. Tex. LAB. CoDE 8§

408.162(b).



To subgdize the Fund, Labor Codesections403.007(a) and 408.184(c) requireinsurance carriers
to contribute to the Fund any undlamed death benefits not distributed under Labor Code section408.182.
See also 28 Tex. ADMIN. CopE 8§ 132.10(a). Section 408.182 lists the beneficiaries eligible to receive
benefitsif an employee suffers a compensable injury thet resultsin adeath. Tex. LAB. Cobe §408.182;
seealso 28 Tex. ADMIN. CopEe 8§ 132.10(q). If abeneficiary on the list does not exist or does not timdy
clam the benefits, aworkers compensation carrier must then contribute those benefitsto the Fund. Tex.
LaB. CobE 88 403.007(a); 408.182(e); see also 28 Tex. ADMIN. CoDE § 132.10(a).

Ordinaily, a beneficiary mud file a dam for death benefits within one year of an digible
employee sdeath. Tex. LAB. Cobe 8409.007(a). If thebeneficiary doesnot fileaclam within oneyesr,
the dam is barred unless the beneficiary is a minor or incompetent or good cause exigs for the
beneficiary’ s falling to file a dam. Tex. Las. Cobe § 409.007(b). But, for purposes of financing the
Fund, the Labor Code presumesthat no legd beneficiary survives the employee if a death-benefits daim
isnot filed with the TWCC within one year of the employee’s deeth. Tex. LAB. CopE 8 403.007(c); see
also Tex. AbMIN CobpEe § 132.10(h). This presumption gpplies unlessthe beneficiary is a minor or an
incompetent lacking an gppointed guardian. Tex. LAB. Cobe § 403.007(c); seealso Tex. ADMIN CODE

§ 132.10()).

B. STATUTORY CONSTRUCTION
If possible, we construe a statute in a manner that rendersit congtitutiona and gives effect to the

Legidature sintent. See Quick v. Cityof Austin, 7S.W.3d 109, 115 (Tex. 1998); Liberty Mut. Ins. Co.
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v. Garrison Contractors, Inc., 966 SW.2d 482, 484 (Tex. 1998). We presume that the Legidature
intended for the law to comply with the United States and Texas Congtitutions, to achieve a just and
reasonable result, and to advance a public rather than aprivate interest. Tex. Gov't Cobe § 311.021;
Spence v. Fenchler, 180 SW. 597, 605 (Tex. 1915). Nevertheless, the Legidature may not authorize
an action that our Conditution prohibits. See Maher v. Lasater, 354 SW.2d 923, 925 (Tex. 1962);
Travelers Ins. Co. v. Marshall, 76 SW.2d 1007, 1009 (Tex. 1934). The burden is on the party
attacking the statute to show that it is unconditutiond. See Texas Pub. Bldg. Auth. v. Mattox, 686
S.\W.2d 924, 927 (Tex. 1985).

In an as-gpplied condtitutiona chalenge, we mug evauate the atute as it operates in practice
agang the particular plaintiff. See Texas Workers' Comp. Comm'n v. Garcia, 893 S.\W.2d 504, 518
n.16 (Tex. 1995). In congruing the statute and its effect, we consder severd factors, including: the
satute' s purpose; the circumstances of the statute' s enactment; the legidative history; common-law or
former statutory provisions, including laws on the same or Smilar subjects; a particular congtruction’s
conseguences, adminigraive congructionof the satute; and thetitle, preamble and emergency provison.
Tex. Gov'T CobpEk § 311.023; Ken Petroleum Corp. v. Questor Drilling Corp., 24 S.W.3d 344, 350

(Tex. 2000).

I11. CUSTODIAL ESCHEAT
The Risk Pool argues that Labor Code sections 403.007(a) and 408.184(c) are uncongtitutiond.

It contends the challenged provisons are not andogous to a custodial-escheat statute, because the State
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acquires permanent control over the undaimed benefitsand does not have to return the benefits to rightful
clamantswhenever they appear. Moreover, the Risk Pool asserts, the challenged provisonsdo not require
that the TWCC publish notice to potential damants that the State has assumed temporary custody over
the benefits.

The TWCC, onthe other hand, arguesthat the chalenged provisons operatelikecertainInsurance
Code provisonsthat, in requiring the State to remit undamed life-insurance benefits to rightful daimants,
operate as custodia-escheat gtatutes. Cf. Tex. INs. Cope art. 4.08, 88 7, 10. The TWCC asserts that
Labor Code sections 403.007(a) and 408.184(c) givethe State temporary custody, not absolutetitle, over
undamed benefits until beneficiaries try to recover those benefits. Therefore, the TWCC argues, these

provisons do not violate the Texas Condtitution.

A. AppPLICABLE LAwW

Escheatisaprocedure by whichasovereign state acquirestitle to abandoned property if no rightful
owner appears after a specified time period. Anderson Nat’'| Bank v. Luckett, 321 U.S. 233, 240
(1944). Escheat statutes can be either absolute or custodial. See Comment, Escheat in Texas: A
Current Look at the Intangible Issue, 29 Sw. L.J. 575, 577 (1975). Under absolute-escheat statutes,
the State acquirestitle to property through operation of law or ajudicid proceeding. See Ellisv. State,
21 SW. 66, 66 (Tex. Civ. App. 1893) (operation of law); Tex. Prop. Cobk § 71.001(b) (judicial
proceeding). In contrast, custodia-escheat statutes give the state only temporary custody over persona

property until the Sate identifies atrue owner. See Travelers Express Co. v. Minnesota, 506 F. Supp.
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1379, 1380 n.1 (D. Minn. 1981); TXO Prod. Corp. v. Oklahoma Corp. Comm’n, 829 P.2d 964, 971-
72 (Okla. 1992). Escheat atutes, whether absolute or custodid, are congtitutiond if they give potentia
clamants notice after the Sate acquires the funds and an adminigrative and judicid hearing to adjudicate
cdams. See Connecticut Mut. Lifelns. Co. v. Moore, 333 U.S. 541, 547 (1948). A statemugst dsouse
reasonable diligence to discover the potential claimants to the property. See Robinson v. State, 87

S\W.2d 297, 298 (Tex. Civ. App.—El Paso 1935, writ dism’d).

B. ANALYSIS

The court of appeds concluded that Labor Code sections 403.007(a) and 408.184(c) are
congtitutiona becausethey permit the State to take custody of unclaimed property through an* escheet-like
— or ‘cugtodid teking’ — procedure.” 38 SW.3d at 598. The court of appeals determined that the
chdlenged provisons are andogous to article 4.08 of the Insurance Code, which, the court of appeals
recognized, operates as a true custodia-escheat statute. 38 SW.3d at 598. We disagree with this
andyss.

Artide 4.08 of the Insurance Code does have custodia-escheat characterigtics. This provison
requires the State to assume custody over unclamed life-insurance funds for future digible clamants
benefits, and it contains detailed notice provisions. See Tex. INs. CopEe art. 4.08, 88 4-7, 10. However,
Labor Code sections 403.007 and 408.184 do not share these characteristics. These provisions
underlying purposeisnot for the State to return unclaimed or abandoned property to any rightful claimant

a any time, as atrue custodial-escheat statute requires. See Travelers Express, 506 F. Supp. at 1380
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n.1. Instead, theseprovisons purposeisto provide ameansfor financing the Fund so that lifetime benefits
to workers with multiple injuries are available but individua employersdo not have to bear thiscost. Tex.
LaB. CopE §408.162. Additiondly, unlike acustodial-escheat statute that requiresthe State to maintain
custody for an eventud rightful owner, the Labor Code presumes that no lega beneficiaries of the degth
benefits exist after oneyear. Compare Travelers Express, 506 F. Supp. at 1380 n.1, with Tex. LAB.
CopE § 403.007(c), and Industrial Accident Bd. v. Texas Employers' Ins. Ass'n, 345 SW.2d 718,
722 (Tex. 1961). For dl practical purposes, the State acquires title to unclaimed degth benefits after one
year and is not atemporary custodian for a future digible clamarnt.

Accordingly, we conclude that the chalenged provisons are not and ogous to a custodia -escheat
satute. Therefore, we disagree with the court of appeals conclusion that the provisons are congtitutiona

on this ground.

IV.ARTICLE Ill, SECTION 52(A)

The Risk Pool arguesthat Labor Code sections 403.007(a) and 408.184(c) require it to grant
public money to the Fund, which isan individud, association, or corporation. Therefore, the Risk Pool
contends, the provisons violate article 111, section 52(a) of our Congdtitution. Furthermore, the Risk Pool
contends that the challenged provisons aso violate this section because the Fund is not required to pay the
Risk Pool’s member cities the same benefits asthe cities must contribute to the Fund. See City of Tyler

v. TexasEmployers' Ins. Ass'n, 288 SW. 409 (Tex. Comm’'nApp. 1926, judgm’'t adopted). TheRisk
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Pool asserts that the Fund is condtitutiond only if the public money is spent for the benefit of the specific
locdlity from which the funds originated.

In response, the TWCC argues that the Fund is a TWCC-administered specia account and not
anindividua, association, or corporationwithin section’52(a)’ s meaning. See Martinez v. Second Injury
Fund, 789 SW.2d 267, 269 (Tex. 1990). Furthermore, the TWCC argues that the Risk Pool’s
contributions to the Fund are not gratuitous grants of public money, because the Risk Pool’ smember cities

receive areturn benefit whenever their employees quaify for benefits from the Fund.

A. AppPLICABLE LAwW

Articlelll, section 52(a) provides:

[T]he Legidature shdl have no power to authorize any county, dty, town or other politicd

corporation or subdivison of the State to lend itscredit or to grant public money or thing

of vduein ad of, or to any individua, association or corporation whatsoevey. . . .
Tex. ConsT. art. 111, § 52(a).

We have hdd that section52(a)’ s prohibiting the Legidature fromauthorizingapolitica subdivison
“to grant public money” means that the Legidature cannot require gratuitous payments to individuds,
associations, or corporations. See, e.g., Edgewood Indep. Sch. Dist. v. Meno, 917 SW.2d 717, 740
(Tex. 1995) (Edgewood 1V); Bexar County Hosp. Dist.v. Crosby, 327 SW.2d 445, 447 (Tex. 1959);
Davisv. City of Lubbock, 326 SW.2d 699, 709 (Tex. 1959); Byrd v. City of Dallas, 6 S.W.2d 738,

740 (Tex. 1928). A politicd subdivison'spaying public money isnot “gratuitous’ if thepalitical subdivison
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receives return consderation. Key v. Commissioners Ct. of Marion County, 727 SW.2d 667, 668
(Tex. App.—Texarkana 1987, no writ).

Moreover, we have determined that section 52(a) does not prohibit payments to individuds,
corporations, or associations so long as the statute requiring such payments. (1) servesalegitimate public
purpose; and (2) affordsaclear public bendfit received inreturn. See Edgewood 1V, 917 SW.2d at 740;
Bullock v. Calvert, 480 S.W.2d 367, 370 (Tex. 1972) (dting Davisv. City of Lubbock, 326 SW.2d
699 (Tex. 1959)); BrazosRiver Auth. v. Carr, 405 SW.2d 689, 694 (Tex. 1966); Byrd, 6 SW.2d at
740. A three-part test determinesif astatute accomplishes apublic purpose cong stent with section 52(a).
Specificdly, the Legidature mugt: (1) ensure that the statute’s predominant purpose is to accomplish a
public purpose, not to benefit private parties; (2) retain public control over the funds to ensure that the
public purpose is accomplished and to protect the public's investment; and (3) ensure that the politicd
subdivisonreceives areturn benefit. See Atkinson v. City of Dallas, 353 SW.2d 275, 279 (Tex. Civ.
App.—Ddlas 1961, writ ref’d n.r.e); Gillham v. City of Dallas, 207 SW.2d 978, 983 (Tex. Civ.
App.—Dallas 1948, writ ref’d n.r.e). See generally Mike Willatt, Constitutional Restrictions on Use

of Public Money and Public Credit, 38 Tex. B.J. 413, 421 (1975).

B. ANALYSIS
Under article 111, section 52(a), the Legidature may not authorize a county, city, town or politica
subdivision of the State to lend credit or grant public funds. By itsterms, section 52(a)’ s scope includes

each Risk Pool member city, and the TWCC does not dispute that Risk Pool itsdf qudifies as a politica
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subdivison within section 52(a)’ s meaning.

For Labor Code sections 403.007(a) and 408.184(c) to violate section 52(a), these provisons
must require the Risk Pool to grant public money to “individuds, associations, or corporations.” We agree
with the TWCC that neither the Fund nor the TWCC qudify as an individua, association or corporation
under section52(a). The Fund is not an association; it is an account in the Statetreasury. See Martinez,
789 SW.2d a 269. And, while section 52(a) prohibits granting public money to private individuds or
commercid enterprises, it does not prohibit transfers to a sate agency like the TWCC. See Edgewood
IV, 917 SW.2d at 740 (citing Byrd, 6 SW.2d at 740).

Although the Fund and TWCC are not individuas, associations, or corporations, the chalenged
provisons requirethe Risk Pool to indirectly transfer public fundsto individuds. Specificaly, the Risk Pool
mugt transfer unclaimed death benefits to the Fund, which then pays lifetime benefitsto digible individuds.
Tex. LAaB. CopE §408.162. The money does not flow to a general account, and the State Comptroller
doesnot administer the account or treat these funds as generd revenue. Rather, the TWCC' s Executive
Director appointsthe Fund' sadminigtrator. Tex. LAB. Copke 8§ 403.006(c). Thus, under this scheme, the
Fund is a conduit through which the Risk Pool transfers public funds to individuas — subsequent-injury
clamants. Accordingly, we conclude that sections 403.007(a) and 408.184(c) require the Risk Pool to
pay public money to individuas within section 52(a)’ s meaning.

However, wecannot concludethat the chdlenged provisons require the Risk Pool to “gratuitoudy”
transfer public funds as section 52(a) prohibits. Because the Risk Pool recelves consderation for its

unclamed death benefits payments to the Fund, that consideration renders the provisons congtitutiond
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because the paymentsare nongratuitous. See Edgewood 1V, 917 SW.2d at 740. The Risk Pool reads
Key v. Commissioners Court of Marion County to require that its member cities receive equal
congderation for the uncdlamed death bendfits they pay to the Fund. 727 SW.2d at 669. But Key
requires only suffident — not equal — returnconsiderationto render a politica subdivison’ spaying public
fundsconditutiond. 727 SW.2d at 669. Here, we conclude the Risk Pool receives enough consideration
for its member cities paying unclamed death benefits to the Fund. Specificdly, the TWCC' s statutory
obligation to pay lifetime benefits from the Fund to any Risk Pool member city’ s employee who suffersa
subsequent injury and qudifies for these benefits is consderation. Consequently, the Risk Pool member
cities unclamed death benefits payments to the Fund are not gratuitous.

Additiondly, paying undamed death benefitsto the Fund accomplishesalegitimatepublic purpose.
See Edgewood 1V, 917 SW.2d at 740; Bullock, 480 SW.2d at 370. In determining that the Fund
accomplishesalegitimate public purpose, we apply the three-part test. See Atkinson, 353 S\W.2d at 279;
Gillham, 207 SW.2d at 983. See generally Willatt, 38 Tex. B.J. a 421. First, the challenged
provisons predominant purpose is to provide lifeime workers compensation benefits for Texas
employeeswith subsequent compensable injuries. Thus, employerswould not haveto pay higher workers
compensation rates for hiring disabled employees and would not be discouraged from hiring such
employees. Miears, 232 S.\W.2d at 673. Second, the TWCC retainsexclusive control over the unclaimed
death benefits to fulfill the Fund's objectives. See Tex. LaB. Cope 408.162. Third, as we aready
concluded, the Risk Pool’s member cities receive a direct reciproca benefit from the Fund.

Paying undamed death benefits to the Fund also provides a clear public benefit. See Edgewood
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IV, 917 SW.2d at 740; Bullock, 480 SW.2d a 370. The Fund ensures that employers do not deny
employment to individuas with preexisting injuries because they fear that later injurieswill exposethemto
greater ligbility. SeeMiears, 232 SW.2d at 673. The Fund — by expanding Texas workforce, placing
disabled workers on a more equa plane as compared to other workers, and lowering workers
compensation rates — benefits the public as a whole, and not merely a particular private interest.
Therefore, we conclude that Labor Code sections 403.007(a) and 408.184(c) accomplish alegitimate
public purposewithaclear public benefit received in return. We disagree with the Risk Pool’ s argument
that the Fund isana ogous to mutua assessable insurance programs that the Attorney Genera has opined,
and a Texas court has held, to be uncongtitutiona under section 52(a). See City of Tyler, 288 SW. at
412; Op. Tex. Atty. Gen. No. DM-326. In AG Opinion DM-326, the Attorney General discussed
whether proposed legidation creating an association that would pay workers compensation dams for
politica subdivisons was condtitutiondl. Op. Tex. Atty. Gen. No. DM-326 at 3424. Because politica
subdivisons membership would be mandatory, and the association would derive its funding through
assessmentsimposed onitsmembers, the Attorney General concluded that the proposed associ ationwould
violate section 52(a). Op. Tex. Atty. Gen. No. DM-326 at 3424-26.

In reaching this condusion, the Attorney Generd noted that the proposed association would
operate like a mutua assessable insurance program in which subscribers contribute payments for dl
subscribers losses and expenses. Op. Tex. Atty. Gen. No. DM-326 at 3425. Such programs do not
cdculate payments based on each subscriber’s actua expense and loss experience, because each

subscriber actsas both aninsured and insurer for the other subscribers. Op. Tex. Atty. Gen. No. DM-326
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at 3426. The Attorney Genera suggested that if the proposed association calculated payments based on
the subscribers actud dams higory, the association would have sdf-insurance characteristics and,
therefore, would be constitutional under section 52(a). Op. Tex. Atty. Gen. No. DM-326 at 3426.

In City of Tyler, the court consdered whether a statute that authorized public employers to
subscribeto the Texas Employers Insurance Associationwas conditutiond. 288 SW. at 409. The court
concluded that the TEIA wasamutud assessable insurance program, because every TEIA subscriber had
to pay a proportionate part of any assessment the TEIA levied to finance dl the subscribers losses and
expenses. City of Tyler, 288 SW. at 411-12. The court held that this scheme was unconditutiond as
goplied to politicad subdivisons because thar obligation to pay assessments to cover the TEIA’slosses
required them to “lend their credit” within section 52(a)’s meaning. City of Tyler, 288 SW. at 412.
Moreover, the court hdd that the TEIA unconditutiondly required politica subdivisons to become
“stockholders in a corporation, association, or company,” which section 52(a) dso prohibits. City of
Tyler, 288 SW. at 412.

Both AG Opinion DM-326 and City of Tyler determined that the insurance programs in those
cases operated as mutud assessable insurance programs.  Essentidly, these programs require their
subscribersto pay assessmentsto the associationto insureother subscribers' losses, whileat the same time,
the subscribers can make claims againgt the association’s funds for their own losses. See also Tex. INs.
CopE art. 14.11; Hutchins Mut. Ins. Co. v. Hazen, 105 F.2d 53, 57 (D.C. Cir. 1939); CoucH ON
INSURANCE 3D 8§ 39:17, a 39-21. Each subscriber is charged the same assessment for insurance

coverage; thus, each subscriber’ spolicy isto some extent a coverage contract withevery other subscriber.
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SeeJohnsonv. Central Mut. Ins. Ass' n, 143 SW.2d 257, 262 (Mo. 1940). Moreover, each subscriber
participates equally in the association’s profits and losses. See Ohio Farmers Indem. Co. v.
Commissioner, 108 F.2d 665, 667 (6th Cir. 1940); Equitable Life Assurance Soc. v. Bowers, 87 F.2d
687, 689 (2d Cir. 1937).

Here, unlike mutud assessable insurance programs, the Fund is an account under the TWCC's
control financed withuncdlamed death benefits. The Fund does not impose assessmentsonthe Risk Pool’s
member cities Cf. Op. Tex. Atty. Gen. No. DM-326 at 3424-26. The member cities do not pay a
proportional share of the Fund’ s losses and expenses, and they do not have to make equa payments to
the Fund under aninsurancepolicy. Cf. City of Tyler, 288 SW. at 411-12. Indeed, if amember city has
no uncdamed death benefits in a particular year, it contributes no money whatsoever to the Fund.
Moreover, the Fund is not a company or association and does not enroll policyholders. Cf. Ohio
Farmers, 108 F.2d at 667; Equitable Life 87 F.2d at 689. In fact, the Fund has no “members’ a dl.
Therefore, we conclude that the Fund is not an uncongtitutional mutua assessable insurance program.

Weconcludethat the chalenged provisons do not require the Risk Pool to gratuitoudy grant public
money, because the Risk Pool’s member dities receive consideration from the Fund, and the provisons
serve a legitimate public purpose with a clear public benefit. See Edgewood 1V, 917 SW.2d a 740.
Accordingly, we hold that Labor Code sections 403.007(a) and 408.184(c), as applied to the Risk Poal,

do not violate article 111, section 52(a).

V.ARTICLE VIII, SECTION 1-e
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The Risk Pool argues that Labor Code sections 403.007(a) and 408.184(c) violate the Texas
Condtitution, article V111, section 1-e, because the provisions effectively levy a 100% ad vaorem tax on
property —inthis case unclaimed desth benefits. The Risk Pool also arguesthat the chalenged provisons
uncongtitutiondly authorize the State to recapture local tax dollars and redistribute them statewide.

The TWCC, on the other hand, contends that the payments to the Fund are not “taxes’ at dl.
Thus, the TWCC argues, the chalenged provisons do not authorize the State to levy ad vaorem taxes
within section1-€’ smeaning. Moreover, the TWCC contendsthat the challenged provisionsdo not require

the State to uncongtitutionaly recapture local ad valorem tax revenues for statewide use.

A. AppPLICABLE LAwW

The Texas Condtitutiongenerdly authorizestaxes onproperty inproportiontothe property’ svaue.
Tex.Const. art. VIII, 8 1(b). However, our Condtitution prohibits the State from levying an ad vaorem
tax on any property within the State. Tex. Const. art. VIII, 8 1-e. The Legidaturedefinesastate “tax”
as“atax, fee, assessment, charge, or other amount that the comptroller isauthorized to administer.” Tex.
Tax CopE § 101.003(13); see also Conlen Grain & Mercantile, Inc. v. Texas Grain Sorghum
Producers Bd., 519 SW.2d 620, 623 (1975) (“A tax is a burden or charge imposed by the legidative
power of the state upon persons or property to raise money for public purposes.”). The Risk Pool dleges
that the TWCC, through the Subsequent Injury Fund, imposes a state “tax.”

Moreover, an*ad vaorem” taxisatax onproperty at acertain rate based onthe property’ svaue.

Seegenerally 71 Am. JUr. 2D State & Local Taxation 8§ 20 (1973). An ad valoremtax isaprohibited
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tax under section 1-e whenthe State directly imposesit, or when a political subdivison imposesit but the
State indirectly controls the tax revenues levy, assessment, and disbursement so that the politica
subdivisonlacksany meaningful discretion over these factors. See Carrollton-Farmers Branch Indep.

Sch. Dist. v. Edgewood Indep. Sch. Dist., 826 SW.2d 489, 502 (Tex. 1992) (Edgewood I11).

B. ANALYSIS

We agree with the Risk Pool’ s argument that the undaimed death benefits are * property” under
aticle VIII, section 1-e. The Tax Code defines “property” as “any matter or thing cepable of private
ownership.” Tex. TAx Cope 8 1.04(1). Additiondly, “intangible persond property” meansaclam, right,
or interest that has value but cannot be measured or perceived by the senses and includes an insurance
policy, annuity, or penson. Tex. TAx Cobpke 8 1.04(6). Here, the unclaimed death benefits are capable
of private ownership, because there may be beneficiaries who can clam title tothe funds. See Tex. LAB.
CopE§408.182; Tex. TAx Cobe 8 1.04(1). Furthermore, the Tax Code expresdy includesan insurance
palicy, annuity or pensionas intangible persond property. Tex. TAx Cobe 8§ 1.04(6); seealso Brownv.
Lee, 371 SW.2d 694, 696 (Tex. 1963). Workers compensation degth benefits are anadogous to life-
insurance proceeds, because an employee' s beneficiaries recelve those benefits upon an employee’'s
compensable death. Compare Tex. LAB. Copke § 408.182, with Supreme Council of Am. Legion of
Honor v. Larmour, 16 SW. 633, 634 (Tex. 1891) (lifeinsurance beneficiariesrecaive money “ upon the
destructionor injury of something in which the assured has an interest.”). Therefore, the unclaimed degth
benefits are “property” within section 1-€ s meaning.
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However, the chdlenged provisons are not a “tax” on the uncamed death benefits. Fird, the
chdlenged provisons are not astate “tax” asthe Tax Codedefinesthat term, because they do not authorize
the comptroller to impose afee, assessment, or charge. Tex. TAx CobEe § 101.003(13). Second, the
chdlenged provisons do not mandate that the Risk Pool or itsmember citiescollect chargesfromproperty-
owners to generate revenue. See Conlen Grain, 519 SW.2d at 622-23 (holding that the Satute a issue
imposed a“tax” because it mandated that grain sorghum processors collect feesfromproducersfor every
Stonof granproduced). Reather, the chalenged provisons only transfer unclaimed benefits that the Risk
Pool’s member cities have aready committed to paying workers compensation claims. See Tex. LAB.
CopDE 88 408.181, 408.182.

Hndly, the chdlenged provisons do not permit the State to indirectly control the levy, assessment,
and disbursement of the Risk Pool member cities' tax revenues. Edgewood I11, 826 S.W.2d at 502.
Indeed, the chdlenged provisions do not engble the State to participate in any way inthe cities local taxing
decisons. Therefore, we conclude that the State does not impose a tax to subsidize the Fund.

Because we conclude that the chalenged provisons do not authorize a“tax,” article VIII, section
1-eisnot implicated. Consequently, we hold that the challenged provisons, as gpplied to the Risk Poal,

do not violate article V111, section 1-e.

V1. CONCLUSION

We hold that Labor Code sections 403.007(a) and 408.184(c), and the TWCC regulations
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implementing these provisions, are not anaogous to custodial-escheat statutes. We further hold that these
provisions, as applied to the Risk Pool, do not violaeatide I11, section52(a), or aticle VI, section 1-e

of the Texas Condtitution. Accordingly, we affirm the court of gppeds judgment.

James Baker, Justice

OPINION DELIVERED: April 4, 2002
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