IN THE SUPREME COURT OF TEXAS

444444444444
No.01-0728
444444444444

RIcK PERRY, IN HIS OFFICIAL CAPACITY AS GOVERNOR OF THE
STATE OF TEXAS, AND HENRY CUELLAR, IN HIS OFFICIAL CAPACITY
AS SECRETARY OF STATE OF THE STATE OF TEXAS, PETITIONERS

V.

ALICIA DEL RI0, PHYLLIS DUNHAM, AND JEREMY WRIGHT,
RESPONDENTS

QA48 4484484484484 4 4444444484444 444444444444444444
ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS
QA48 4804804480448 444 4884844444484 4444444444444444444

— consolidated with —

444444444444
No. 01-0810
444444444444

RIcK PERRY, IN HIS OFFICIAL CAPACITY AS GOVERNOR OF THE
STATE OF TEXAS, AND HENRY CUELLAR, IN HIS OFFICIAL CAPACITY
AS SECRETARY OF STATE OF THE STATE OF TEXAS, PETITIONERS

V.
MARTHA COTERA, RESPONDENT
QAAAAAAAANAAAAAAAAALAAAANAAAAAAAALAAALAALAANALAANALA444444444
ON PeTITION FOR REVIEW FROM THE

COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS
QA84884884848484848448484484484484484484484484484484444444444444



— consolidated with —
444444444444
No. 01-0827

444444444444

IN RE KEN BENTSEN, ET AL., RELATORS
QA84884848 484848484848 48484848484848448448448448444444444
ON PeTITION FOR WRIT OF MANDAMUS TO THE

281sT DisTRICT COURT IN HARRIS COUNTY

Q4444448044448 48444480444484844444844444444444444444444444

Argued September 10, 2001

JUSTICE BAKER, dissenting.

These redidricting cases present important questions for our State. But the importance of the
guestions does not permit the Court to firgt ignore, and then refashion, two long-standing areas of Texas
jurisprudence. “Under our form of government, the legitimacy of the judiciary rests in large part upon a
gtable and predictable decisionmaking processthat differsdramaticaly fromthat properly employed by the
politica branches of government.” Weiner v. Wasson, 900 SW.2d 316, 320 (Tex. 1995). Regrettably,
the Court once again fails to adhere to the stare-decisis doctrine that is the cornerstone of our judicia
system—samply because the result it desires cannot be achieved by following established precedent. |

dissent.

I. THE DEL RIO CASE

Dd Rioisan interlocutory apped from thetrid court's order denying the State defendants’ plea



to the jurisdiction, which dleged that the Del Rio plaintiffs clams were not ripe for review. The court of
gppedls affirmed the trid court’s order, and therewas no dissent. _ SW.3d __ (Tex. App.—Austin
2001). Accordingly, this Court has jurisdiction to review the gpped only if it determines that the court of
gpped s hdd differently from another court of appeal s, or this Court’ s, prior decisononaquestionof lawv
materid to the decisonof the case. See Tex. Gov' T CobEe 88 22.001(a)(2), 22.225(c); Coastal Corp.
v. Garza, 979 SW.2d 318, 319 (Tex. 1998).

Here, the Court has conflicts jurisdiction to review the court of appeals decison. By granting
Bentsenmandamus and avoiding aconflicts-jurisdictionandyss, the Court turns Texas' ripeness-doctrine

jurisprudence on its head.

A. AppPLICABLE LAwW
1. Texas RipenessDoctrine

Ripeness isathreshold issue that implicates subject-matter jurisdiction. Patterson v. Planned
Parenthood, 971 SW.2d 439, 442 (Tex. 1998). The ripeness doctrine examines when dlams may be
brought and asks, “whether, a the time alawsuit isfiled, the facts are suffidently developed ‘ so that an
injury has occurred or islikdy to occur, rather thanbeng contingent or remote.”” Waco Indep. Sch. Dist.
v. Gibson, 22 SW.3d 849, 851-52 (Tex. 2000); see also Patterson, 971 SW.2d at 442.

The ripeness doctrine dlows courts to avoid premature adjudication and serves constitutional
interestsin prohibiting advisory opinions. Gibson, 22 SW.3d at 852. If theplaintiff’ sinjury isnot concrete
and depends on contingent or hypotheticd facts, the trial court does not have jurisdiction to hear the

dispute. Gibson, 22 SW.3d at 852. To determine if the plaintiff’s dams were ripe or if the trid court
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should have dismissed the suit for want of jurisdiction, the gppellate court must look to the facts and
evidence exigting whenthe suit wasfiled. Gibson, 22 SW.3d at 851-52. If aplantiff amendsher petition
while the case is pending to demongtrate the daims' ripeness, the facts and evidence asserted in the

amended petition must have existed when the plaintiff sued. See Gibson, 22 SW.3d at 853.

2. Appellate Review

Our appd late rules provide that while an appeal fromaninterlocutory order ispending, atria court
“mud not make an order that . . . interferes with or impairs the jurisdiction of the appellate court or
effectiveness of any relief sought or that may be granted onappeal.” Tex. R. Arp. P. 29.5(b) (emphesis
added). Thisruleisdesgned to prevent an “end run” around an interlocutory goped. See InreM.M.O.,
981 SW.2d 72, 79 (Tex. App.—San Antonio 1998, no pet.); S. Louis SW. Ry. Co. v. Voluntary
Purchasing Groups, Inc., 929 SW.2d 25, 33 (Tex. App.—Texarkana 1996, no writ); Cobb v.
Thurmond, 899 SW.2d 18, 19 (Tex. App.—San Antonio 1995, writ denied).

Additiondly, it iswell-settled in Texas that an gppdlate court’ sreview is confined to the record in
the trid court when the trid court acted. See, e.g., Owens-Corning Fiberglas Corp. v. Malone, 972
SW.2d 35, 52 n.7 (Tex. 1998); University of Tex. v. Morris, 344 SW.2d 426, 429 (Tex. 1961);

Monsanto v. Davis, 25 SW.3d 773, 781 (Tex. App.—Waco 2000, pet. dism'd w.o,j.).

B. ANALYSIS
After discussng the ripeness-doctrine principles this Court announced in Gibson and Patter son,

the court of appeals concluded that reviewing the trid court’s order denying the jurisdictiond plea was
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“made easier by the fact that the Del Rio case has been consolidated and merged with the Cotera case
which when filed on May 31 wasripeonitsface” ~ SW.3da . The court of appeds further stated
that it did not have to examinethe tria court's decision in detail because Dl Rio was consolidated with
Cotera, asuit that the court of appeals determined asserted clams that were “clearly ripe” _ SW.3d
a_ . Butthecourt of gpopeds reliance onfactsthat occurred after Del Rio wasfiled, and were not before
thetrid court when it denied the plea, conflicts with Gibson.

In Gibson, the court of appeals concluded that it could not decide the school digtrict’s ripeness
chdlenge becauseit wasraised for the first time on appeal. Gibson, 22 SW.3d at 850. After recognizing
that subject-matter jurisdiction cannot be waived and may be raised for the first time on appedl, we
andyzed the ripeness issue. We specificdly raterated that in determining if a case is ripe, we condder
“whether, at thetimea lawsuit isfiled, the factsare aufficently developed.” Gibson, 22 S.W.3d at 851-
52 (emphasisinorigind). Additionaly, we noted that the Court may review the entire record to ascertain
if any evidence supportsthetrid court’s subject-matter jurisdiction. Gibson, 22 SW.3d at 853. But we
further determined that our decisiondill turns onthefactsand evidenceexiding“when the plaintiffssued.”
Gibson, 22 SW.3d at 853 (emphesis in origind). For example, the Court considered the plaintiffs
argument that an **‘impact’'s coming'” in response to the school didtrict’s assertion that its policy had not
impacted any students “when the [plaintiffs] filed suit.” Gibson, 22 S.W.3d at 852-53 (emphesis added).
After reviewing the evidence and testimony beforethetria court, we held that the trid court did not have
jurisdiction because the plaintiffs clams were not ripe. Gibson, 22 S.\W.3d at 853.

Notably, the Gibson dissent argued that the Court should have given the plaintiffs an opportunity

to amend their pleadings rather than reying soldy on the origind petition. Gibson, 22 SW.3d at 856
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(Hecht, J. dissenting). The dissent aso urged that the Court should have considered whether the plaintiffs
could have adduced evidenceto demonstrate thar clams ripeness when their case was devel oped further
inthetrid court. Gibson, 22 SW.3d at 856. But the mgority rgected the dissent’s position when it
emphaticdly hed that the facts exiding“when the plaintiffssued” mus show the damsareripe. Gibson,
22 SW.3d at 853 (emphasisin origind).

Here, the court of gppeals andyssand thelegd principlesit applied to conclude that the Del Rio
plantiffs dams were ripe would operate to overrde Gibson had we issued the same decison. See
Coastal Corp., 979 SW.2d at 321. Had the court of appeals properly gpplied Gibson, it would have
confined reviewing the trid court’ sorder to the factsand evidence exising when the Ddl Rio plantiffsfiled
auit. See Gibson, 22 SW.3d at 851. And, if it had done so, the court of gppedl s could have reached only
one concluson—that the Del Rio plaintiffs clams were not ripe.

The Del Rio plantiffs sued on December 27, 2000, before the census data was released and
beforethe Legidaureadjourned sinedie. A caseinvolving congressiond redigtricting could not have been
ripeat least until theseeventsoccurred. ~ SW.3dat . Thus, on December 27, 2000, the alleged harm
was nhot direct and immediate; it was merely conjecturd, hypothetica, and remote. See Gibson, 22
S.\W.3d at 852.

Inadditionto itsobvious conflict withGibson, the court of appeals’ conclusion that Del Rioisripe
is based on its improperly considering the order consolidating Del Rio and Cotera. Here, thetrial court’s
consolidation order clearly interfered with and impaired the effectiveness of therdief the Del Rio State
defendants sought. See Tex. R. App. P. 29.5(b); Inre M.M.O., 981 SW.2d at 79; S. Louis SW. Ry.

Co., 929 SW.2d at 33; Cobb, 899 SW.2d a 19. But for the consolidation order, the court of appeals
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would have had to apply Texas' ripeness doctrine to conclude that Del Rio was not ripe.

Hndly, the court of appeals opinion disregards Texas’ rule that an appellate court’s review is
confined to the record before the trid court when the trial court acted. See, e.g., Owens-Corning
Fiberglas Corp., 972 SW.2d a 52 n.7; Morris, 344 SW.2d at 429; Monsanto, 25 S.W.3d at 781.
Here, the court of appeds concluded that Del Rio was ripe, rdying on Dd Rio's and Cotera’s
consolidation. This event not only occurred after Del Rio filed her petition, but it aso occurred after the
trid court denied the plea to the jurisdiction and after the State defendants perfected thar interlocutory
apped. Thus, the court of appeals erroneoudy looked outside the record that was before the trid court

when it denied the pleato the jurisdiction.

C. CoNCLUSION
The court of gppeals decison conflicts with Texas ripeness-doctrine jurisprudence and, in
particular, the andyss and legd principles we applied in Gibson. Under Gibson, the court of appeds
should have reversed the trid court’ s order denying the jurisdictiona plea and dismissed the suit for want

of jurisdiction.

[I. THE COTERA CASE
After the Cotera plantiffs sued on May 31, 2001, the State defendants filed their plea to the
jurisdiction, contending that the daims were not ripe because the Governor could dill cdl aspecid session.
After thetrid court consolidated Del Rio and Cotera, it denied this pleato the jurisdiction on August 2,

2001. The State defendants appedled this order. Then, once the court of appeds issued its Del Rio
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decison, the Cotera plantiffs filed a“ motionto expedite and motion for summary affirmance’ in the court
of appeds. The Cotera plantiffs argued that the court’ sDel Rio decisonspecificdly answered Cotera’' s
juridictiond issue. OnAugust 31, 2001, the court of appeal's, without explanation, dismissed the Cotera
gpped for want of jurisdiction.

This Court hasjurisdictionto determine whether acourt of appeals correctly decided itsjurisdiction
over aninterlocutory appeal. Qwest Communications Corp. v.AT & T Corp., 24 S\W.3d 334, 335-36
(Tex. 2000). Here, theCotera State defendants apped ed the trid court’ sinterlocutory order denyingther
pleastothejuridiction. The court of appeals had jurisdiction to consider these gppeds under Texas Civil
Practice & Remedies Code section51.014(a)(8). Becausethe court of appedshad jurisdiction, it should

have decided Cotera on the merits.

I11. THE BENTSEN MANDAMUS
The Court’ sdecisionto grant mandamus hereisaradica departure fromour dominant-jurisdiction
and mandamus jurisprudence. Mandamus should not issue becausethis caseis not unique or Sgnificantly

different than those expressing our well-established legd principlesin these aress.

A. APPLICABLE LAw
Mandamus is an extraordinary remedy, available only whenatrid court dearly abusesitsdiscretion
and when there is no adequate remedy on appeal. See Walker v. Packer, 827 SW.2d 833, 840-44
(Tex. 1992). Reviewing courts must not issue mandamus to control or correct atrid court’s incidenta

ruling whenthe harm, if any, canbe remedied onapped. See, e.g., Canadian HelicoptersLtd. v. Wittig,
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876 S.W.2d 304, 306 (Tex. 1994); Walker, 827 S.W.2d at 840.

The generd common-law ruein Texas is that the court inwhichaut isfirgt filed acquires dominant
jurisdiction to the exclusion of other coordinate courts. Curtis v. Gibbs, 511 SW.2d 263, 267 (Tex.
1974). For sxteen years, this Court has recognized that appedl is an adequate means for reviewing
dominant-jurisdictionquestions. Abor v. Black, 695 SW.2d 564, 566 (Tex. 1985). InAbor, the Court
distinguished Curtis, adominant-jurisdictioncase in whichthis Court granted mandamus rdlief, by pointing
out thatin Curtis therewas aninjunctionfromone court precluding the other court fromproceeding. Abor,
695 SW.2d at 567. We held that because no injunction had been granted in Abor and no order ectively
interfered withthe other court’ sjurisdiction, mandamus relief should be denied. Abor, 695 S.\W.2d at 567.

Accordingly, the Abor rule gpplies, and mandamusis unavailable to review a denid of a pleain
abatement based on the pendency of afirst-filed action, “unless the courts were directly interfering with
each other by issuing conflicting orders or injunctions” Hall v. Lawliss, 907 SW.2d 493, 494 (Tex.
1995) (relying on Abor, 695 SW.2d at 567). Theinterference may not beincidentd, but must riseto the
leve that it interferes with the other court’ s exercise of itsjurisdiction. Abor, 695 SW.2d at 567.

Texas courts of appeds have steadfastly gpplied the Abor rule, recognizing thet a court cannot
grant mandamus rdlief when both courts can proceed with their separate actions and one court has not
atempted to divest the other of juridiction. See, eg., In re Ramsey, 28 SW.3d 58, 63 (Tex.
App.—Texarkana 2000, orig. proceeding); Inre RloGrandeValley Gas Co., 987 SW.2d 167, 172-73
(Tex. App.—Corpus Chrigti 1999, orig. proceeding); Texas Commerce Bank, N.A. v. Prohl, 824
SW.2d 228, 230 (Tex. App.—San Antonio 1992, orig. proceeding). As a result, courts have granted

mandamus relief only when*thereisa conflict injurisdictionbetween courts of coordinate jurisdiction and
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the proceedingsinthe trid court firgt taking jurisdiction have beenimproperly enjoined by the second court,
or thefirst court has refused to proceed totrid.” Dallas Fire Ins. Co. v. Davis, 893 S.\W.2d 288, 294
(Tex. App.—Fort Worth 1995, orig. proceeding); see also Allstate Ins. Co. v. Garcia, 822 SW.2d
348, 349 (Tex. App.—San Antonio 1992, orig. proceeding); Trapnell v. Hunter, 785 S.W.2d 426, 429

(Tex. App—Corpus Christi 1990, orig. proceeding).

B. ANALYSIS

The Court concludes that the Travis County court has dominant jurisdiction because the
Cotera plantiffs damswereripewhenCoterafiled suit and because the Del Rio plaintiffs amended tharr
petition on the same day Cotera filed suit. However, evenassuming thisis correct and the Harris County
tria court abused its discretion in denying the plea in abatement, Bentsen has an adequate appdlate
remedy. SeeHall, 907 SW.2d at 494; Abor, 695 S.W.2d at 567.

In determining that Bentsen' s appellate remedy isinadequate, the Court  concludes that under the
circumstances, “further confuson or delay in the trid of a pending chalenge to congressiond didtricting
posesthe very red threat that the partieswill not be able to obtain a decison in the state courts that isfind
on apped before the October 1 deadline set by thefederd courts” ~ SW.3da . Butthisandyssis
inconsstent withour jurisprudence. See Abor, 695 SW.2d at 567. If the Harris County caseand Travis
County case proceed to trid at the same time, neither courts jurisdiction is affected. The cases, which
involve some but not dl the same parties, witnesses, and attorneys, can go forward at the same time and
proceed to find judgment. Then, the dominant- jurisdiction and abatement issues—the very issues the
Court improperly decides by mandamus today—can be properly determined upon apped.
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Indeed, the very same Situationconfronted this Court inHall v. Lawliss. InHall, the same parties
in adigpute arisng from the same facts sued each other in different counties. 907 SW.2d at 494. The
court inwhich the second suit was filed refused to abate or dismissiits proceedings even though the other
case was pending. We recognized that the firgt-filed suit acquired dominant jurisdiction, but, adhering to
Abor, we denied mandamus rdlief because the two courts had not directly interfered with each other “by
issuing conflicting ordersor injunctions” Hall, 907 S.W.2d at 494. If wewould not grant mandamusrelief
then, when the cases before it involved the exact same parties and issues, how canthe Court do so now?
Simply because there are two ordersindicating that the trids will proceed at the same time, does not make
this case any different than Hall. In Hall, this Court knew that in denying mandamus rdief, both cases
would proceed to trid. But it correctly chose to adhere to our casdaw. See Hall, 907 SW.2d at 907.
The Court should reach the same conclusion here.

Additiondly, Bentsen offered no evidence at the hearing on the plea in abatement to demondrate
that the Harris County court had directly interfered with the Travis County court’ sjurisdiction. See TEx.
R.Aprp.P. 52.7; Walker, 827 SW.2d at 833. Indeed, both counsdl for Bentsen and red partiesininterest
agreed at ord argument that the two trids could proceed at the same time. Moreover, the parties noted
that the Travis County court had stated that the Harris County court was not interfering with the Travis
County court’ sjurisdiction. Thereisabsolutdly nothingin these casesthat preclude our applying Abor and
denying mandamus relief.

Hndly, mandamus should not issue inthis case, because Bentsendid not first seek rdief inthe court
of gppedls as Texas Rule of Appdlate Procedure 52.3(e) requires. And, this case does not present

“compd lingcircumstances’ for the Court to dlow Bentsento bypassthe court of appeals review. Indeed,
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this Court denied Weddington’s mandamus, which arose from the Del Rio trid court’s denying her plea
to the jurisdiction, because she did not first seek relief from the court of appeals. See. SW.3dat
n.90. Not surprisngly, Bentsen opposed Weddington's mandamus petition in that case and argued that
no compelling circumstances existed to dlow her to bypassthe court of appeals and that the Austin court
of appeals was in any event better prepared to consder her mandamus because the State defendants

interlocutory appedls were pending there,

Here, the Harris County tria court denied Bentsen' s pleain abatement on August 31, 2001, giving
him ampletime to first seek mandamus rdlief in the court of gppeds. Also, an interlocutory gpped from
the Harris County tria court’s order denying Speaker Laney’s plea to the jurisdiction, raidng the same
issues as Bentsenurges here, is pending in the Houston court of appeals. ThisCourt’ sintegrity turnsupon
its consstent application of our procedurd rules, and therefore, Bentsen should be required to first seek

mandamus relief from the court of appedls.

C. CoNcLUSION
Abor and its progeny recognize that the same parties and the same issues can proceed to trid in
different trid courts. Bentsen has an adequate appellate remedy, and therefore, this Court must deny

mandamus reief.

V. THE COURT'SOPINION
Today, the Court grants mandamus relief as an end-run around the conflictsjurisdiction issuein

Ded Rio and to avoid deciding that the court of appeds erred in dismissing Cotera for lack of jurisdiction.
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The inconsstencies in the Court’ s opinion support my conclusion:

The Court acknowledges that state law should determine jurisdictional issues, but then applies
federal law contrary to Texas' ripeness doctrine to conclude that Del Rio isripe.

After discussing the morelibera federa ripeness standardsthat Texaslaw supposedly reflects, the
Court boldly states, withno Texas authority cited whatsoever, that “the ripeness doctrine isno less
functiondl under Texaslaw.” _SW.3da .

The Court’s writing completely ignores the reasoning the court of gppeds gpplied in Del Rio to
concludethe casewasripe. Instead, the Court appliesfedera ripenessanaysisto avoid discussing
the court of gppeds faulty reasoning.

The Court summerily dismissesCoter a asmoot without acknowledging that the Court’ sjurisdiction
is limited to determining whether the court of appedls had jurisdiction to hear the appeal—which
it did.

RdyingonLeachv. Brown, 292 SW.2d 329, 311 (Tex. 1956), the Court statesthat an amended
pleading should be treated as a new suit for purposes of determining dominant jurisdiction. Butin
Leach, the trid court dismissed the origind petition and the parties unsuccessfully appeded that
find order. The amended petition wasfiled in the same trid court after the gpped was find, and
thus, the petition was treated as a new suit.

To circumvent Abor, the Court casudly remarks that “[i]t is unimportant to the issue of dominant
jurisdictionwhichcourt first set anearlier trid date.” Thereisno Texasauthority for this statement,
and it appearsto exig only asafigment of the Court’smind. Indeed, this satement fliesinthe face
of our jurisorudence holding that courts grant mandamus relief in dominant-jurisdiction cases only
whenthe offending court’s order directly interferes with the other court’sjurisdiction. Here, the
Harris County court did not enter anorder that interfered withany actionof the Travis County tria
court, much lessits jurisdiction.

Bentsen offered no evidence at the hearing onthe plea in abatement to demondtrate that the Harris
County court had directly interfered with the Travis County court’s jurisdiction.

All the parties agreed at ora argument that the two trids could proceed at the same time.

The Travis County court has stated that the Harris County court was not interfering with the Travis
County court’sjurisdiction.

The Court grants mandamus rdlief of thetria court’s order denying the pleain abatement, which
this Court and courts of gppeds have concluded for decadesis an incidenta trid court ruling not

-13-



subject to mandamus review.

. In granting mandamus, the Court argues that this case presents exceptional circumstances based
on its mere speculation that the state courts cannot reach a final decision by the October 1
deadline.

. To achieve the result the Court wantsto reach, it hasto overrule Gibson and Abor, and its refusa

to acknowledge that it has done so is disngenuous.
The Court’ swriting is nothingmorethancleverly crafted linguidic legerdemain designed to obscure
the fact that the Court applies federd law contrary to clear Texas precedent inthe fird instance and grants

mandamus contrary to equaly clear Texas precedent in the second.

V. CONCLUSION
For the reasons discussed above, | cannot agree withthe Court’ sdigpositionof these redidricting
petitions. The Court has conflicts jurisdiction to determine that the court of appeds erred in affirming the
trial court’s order denying the jurisdictiond pleainDel Rio. The Court should reverseDel Rio and the trid
court should dismiss that case for want of jurisdiction. Next, because the court of appedls erred in
dismissing Cotera for want of jurisdiction, we should remand that case to the court of appeds so that the
court can decide the appeal onitsmerits. Finaly, we should deny Bentsen’s mandamus petition. Because

the Court concludes otherwise, | dissent.

James A. Baker
Judtice
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