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In my view: the Court’s remand to the digtrict court is essentidly pointless because the state
judiciary is not prepared to adopt a congressiond redigtricting plan in time to avoid disrupting the 2002
elections, and under the United States Supreme Court’ sdecisioninGrowev. Emison,* the litigationshould
now shift once and for dl to the federa court; and judgment should instead be rendered adopting Plan
1065C, in accordance with the digtrict court’ s stated intention, because the only objections to that plan,
and dl of the changesthe court made to it, were based on an improper consideration — the protection of
incumbents. Therefore | respectfully dissent.

I

Were present efforts to continue unabated, it might be possible to devise a gate plan for
congressiond redidricting in time for the 2006 el ections, maybe evenwithluck for the 2004 elections. But
for the 2002 eection cycle, which commences 3x weeks from Monday with the opening of the filing
period,2 Texas courts, likethe Texas L egidature, have now proven incapable of regpportioning the State's
congressiond didricts in time to avoid serious disruptions. To be sure, the 2002 congressiona eections
could be conducted on the kind of frantic timetable necessitated by the State’ sfallureto produce alawful
regpportionment planin 1996, with afiling period opening as late as August 30, a specia eection among

dl filersin November, and any runoffs in December.® But a plan devised at the last possible moment is

1507 U.S. 25 (1993).
2 TEX. ELEC. CODE §§ 172.001, 172.023.

3Verav. Bush, 933 F. Supp. 1341 (S.D. Tex. 1996).
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hardly one adopted “*within ample time. . . to be utilized in the [upcoming] dection’” within the meaning
of Growe v. Emison.*

Litigation over the same redigtricting issues has been pending in the United States Digtrict Court
for the Eastern District of Texas sincethe spring,® but inaccordance with Growe,® that court has deferred
to state court proceedings to redraw congressiond lines. On July 23, 2001, the federa court announced
that itsdeferra to state effortsto redraw congressiona districtswould extend only until October 1 and then
it would proceed to tria on October 15.” None of the parties to the redistricting litigation suggested that
the federal court should defer past October 15.2 The federal court’s reasonable deadline has now come
and gone, and there is no state plan. Wrangling over which state district court should proceed, well
underway on July 23, could not be resolved without this Court’ sinterventionon September 12.° Thetria
instate court, commenced on September 17, was not concluded until September 28. At thestate court’s

request, the federal court extended the deadline for aruling until October 3.2° On that day, the state court

4507 U.S. at 35 (quoting Scott v. Germano, 381 U.S. 407, 409 (1965) (per curiam); seeid. at 36-37 ( “Of course
the District Court would have been justifiedin adopting its own planif it had been apparent that the state court, through
no fault of the District Court itself, would not develop aredistricting plan in time for the primaries. Germano requires
deferral, not abstention.”).

SBalderasv. Texas, Civil No. 6:01-CV-158 (E.D. Tex., filed Apr. 12, 2001); Mayfield v. Texas, Civil No. 6:01-CV-
218 (E.D. Tex., filed May 14, 2001); Manley v. Texas, Civil No. 6:01-CV-231 (E.D. Tex., filed May 28, 2001).

6507 U.S. at 36-37.

"Balderasv. Texas, Civil No. 6:01-CV-158 (E.D. Tex., order filed July 23, 2001); Mayfield v. Texas, Civil No. 6:01-
CV-218 (E.D. Tex.,orderfiled July 23,2001); Manley v. Texas, Civil No. 6:01-CV-231 (E.D. Tex., order filed July 23, 2001).

8 Balderasv. Texas, Civil No. 6:01-CV-158 (E.D. Tex., order filed Oct. 11, 2001, at 4 n.1).
®Perryv. Del Rio, _ SW.3d___ (Tex. 2001).
0 galderasv. Texas, Civil No. 6:01-CV-158 (E.D. Tex., order filed Oct. 11, 2001, at 1).
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issued an order, in its words, “announding] its intention to adopt” Plan 1065C.** On October 10,
however, the state court made what the federa court has farly characterized as “mgor changes’ inits
ruling,*2 issuing an atogether new Plan 1089C.** The federd court immediately postponed its trid until
October 22 but indicated that any further delay “would only ensure adeay in the elections™'* | agree.
The gtuationisnot likethat in Growe, where a Minnesotacourt had givenno indicationthat it “was
ether unwilling or unable to adopt a congressiond plan in time for the eections.”™® On the contrary, the
Minnesota court had adopted alegidative plan before the federa court did and was prepared to adopt a
congressiond plan, even though the federa court had stayed state court proceedings for amonth.'® The
case before us was filed on December 27, 2000, and has been litigated in earnest since the Legidature
adjourned sine die on May 28, 2001, without enacting any redigtricting legidation. Given the flawsin
Pan 1089C, which the district court has now adopted, and the infirmities the Court finds in that court’s
procedures, the state judicial process is not advancing toward a successful end any time soon. In
remanding this case for further proceedings, the Court seems oblivious to the federal court’s reiterated

concerns and the exigencies of the circumstances. The didtrict court is to conduct additional hearings.

' Del Riov. Perry, No. GN003665 (353rd Dist. Ct. of Travis County, Tex., order filed Oct. 3, 2001).
2 Balderas v. Texas, Civil No. 6:01-CV-158 (E.D. Tex., order filed Oct. 11, 2001, at 1).

18 Del Rio v. Perry, No. GN003665 (353rd Dist. Ct. of Travis County, Tex., order filed Oct. 10, 2001).
14 Balderas v. Texas, Civil No. 6:01-CV-158 (E.D. Tex., order filed Oct. 11, 2001, at 4).

%507 U.S. at 37.

%1d. at 30-31.

17 See Perry v. Del Rio,  SW.3d __ (Tex. 2001).
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Perhaps it will modify Plan1089C, adopt another planalready inevidence, or create anew planatogether,
requiring further hearings and appeals on new issues. Perhapsthe court will smply readopt Plan 1089C,
only to be told on the next gpped to this Court that the plan was legdly defective dl dong. Or perhaps
this Court will ingst thet al further gppeds come through the court of gppeds. The best that can be said
after months of litigation is that development of a gate plan remains aremote possibility.

Growe seems to suggest that afedera court may take as a basdline a state court plan that has not
been reviewed on apped.’® | assume this accounts for the federal court’ s statement that “under Growe,
plan 1089C must be the only candidatefor abasdine state planinthis case.”*® But evenif it need not await
the state gppedls process to run its course, the federal court cannot take as its sarting point a plan like
1089C that this Court has dready declared invalid, as we do today. Were a vdid plan imminent, the
federd court might be pressed to defer abit longer; but avaid plan is not imminent, or even likely a this
point. If nothing else, the uncertainties left and the new ones created by today’s decison dispe any
lingering hope that a Texas court can produce avaid congressond redidricting plan for 2002. Growe
seems to counsel federd court deferral only so long as state courts can produce a plan intime for elections.

The federd court need not wonder whether that is still possible; it is not.

18 Growe, 507 U.S. at 35 (“The District Court also expressed concern over the lack of time for orderly appeal,
priorto the State’s primaries, of any judgment that might issue from the state court . . . . We fail to seetherelevance of
the speed of appellate review. [Scott v. Germano, 381 U.S. 407, 409 (1965) (per curiam)] requires only that the state
agencies adopt a constitutional plan ‘within ampletime. . . to be utilized in the [upcoming] election . . .." It does not
require appellatereview of the plan priorto the election, and such a requirement would ignore thereality that States must
often redistrict in the most exigent circumstances — during the briefinterval between compl etion of the decennial federal
census and the primary season for the general elections in the next even-numbered year.”).

® Balderas v. Texas, Civil No. 6:01-CV-158 (E.D. Tex., order filed Oct. 11, 2001, at 2).
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Because state procedures should no longer impedethe federal litigation, what happens inthe State
digtrict court isno longer of immediate consequence. The court could attempt to devise aplan for the 2004
elections, in the event that the federd court plan is not preemptive and the Legidature does not revist the
issuein its next sesson. Or the parties may decide to abandon the state court proceedings altogether. In
any event, the effect of today’ s remand isto terminatethe state courts  efforts to develop a congressiond
redigtricting plan for 2002.

[

The United States Supreme Court hasingtructed federa courtsinredistricting casesto “followthe
policies and preferences of the State, as expressed in statutory and congtitutiona provisions or in the
regpportionment plans proposed by the state legidature, whenever adherence to state policy does not
detract fromthe requirements of the Federal Condtitution”.2° While the Supreme Court has not given state
courts the same direction, this Court has stated that “[w]hen a court sets aside the plan chosen by the
Legidature, the beginning point for fashioning a substitute plan must be those aspects of the legidated
scheme whicharevaid.”?* Thedifficulty hereisthat thelast expression of legidative will on the subject of
congressond didricting was in 1991. Three of the digtricts drawn by the 1991 Legidature were
uncongtitutiondl, resulting in changes to ten others?? so that the exigting districts are now largdly an

expresson of thewill of the federd court, not the will of the Legidature. 1t isinappropriate, of course, to

2 \White v. Weiser, 412 U.S. 783, 795 (1973).
2 Terrazas v. Ramirez, 829 S.\W.2d 712, 720 (Tex. 1991) (plurality opinion).
2Z\erav. Richards, 861 F. Supp. 1304 (S.D. Tex. 1994), aff’ d sub nom. Bush v. Vera, 517 U.S. 952 (1996).
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look for directionto an illegd legidative plan. Moreover, Texas has changed dramaticaly snce 1991, so
that the legiddive experience that year, separating out the legd gods from the illegd, may have limited
relevancein2001. Demographicshave changed. Therecord reflectsthat the State’ spopul ation hasgrown
23%, from 16,986,510 to 20,851,820, of which Higpanics are now nearly one-third versus one-fourthin
1990. And politicshave changed. In 1991 the congressiona and legidative delegations were seventy and
axty-four percent Democrat, respectively; now they are fifty-seven and fifty-two percent Democrat. In
1991 there were 9x Republican statewide eected offidds, in 2001 dl twenty-seven statewide elected
offidaswere Republican. These changes appear to have affected districting considerations. For example,
while incumbent protection has been one of the main aims of legidative redigtricting in the past,3 under the
planadopted in uly by the Legidaive Redidricting Board, thirty-sevenincumbentswere placed indigtricts
with one or more other incumbents. In sum, the legdl deficienciesin the 1991 congressond redigtricting
plan enacted by the Legidature and the dramatic changes in the ethnic and political makeup of Texas
populationrender that plan largdly irrdevant in determining what principles should guideredigtricting now.
The undeniably inherent and intense political nature of redistricting counsels that a state court
drawing digtrict lines mugt start with something besides a blank map, lest the court’s job become in dl
respects the equivaent of the Legidature's. Courtshave no businessinsuchanon-adjudicative role. But
where to start in this case? The only indication of current date policies is in the legidative redidtricting

completed by the Legidative Redistricting Board, a constitutional body** charged by the people with

21d. at 1317-1318.

2 TEX. CONST. art. 111, § 28.



legidative redigtricting when the Legidature defaults. Arguably its work best reflects what factors should
now govern redidricting, congressond aswell aslegidative.

But | need not resolve this question. After atwo-week trid, at which many competing factorswere
argued and as many as twelve plans were presented, the district court on October 3, 2001, “announce[d]
itsintentionto adopt” Plan 1065C, subject to “ comments, proposed changes, or requested modifications’
lodged by October 9. As| intend to show, dmost dl of the modifications requested in Plan 1065C, and
the only ones not rejected by the district court, were based on protecting incumbents. Becausethat isnot
aproper legd bagsfor judicid redigtricting, Plan 1065C should not have been changed. Thus, it stands
asaplanadopted by the district court to whichno vaid objections wasraised, and this Court should order
it to be the State’ s plan for purposes of federd review.

A

The objections filed to Plan 1065C were of three types.

Firg, there were genera objections to changes in historic didrict lines, dl of which amounted to
complaints that Plan 1065C did not sufficently protect incumbents. For example, the Democratic
congressiond memberswho intervened inthe caseand Mally BethMacolm, charr of the State Democratic
Party, argued that Plan 1065C did not “adhere]] to the Texas Legdature's longstanding palicies of
preserving the cores of prior districts and protecting congressiona incumbents” Plan 1065C, they said,
moved too far fromhigtoricd digtrict linesso asto impair the reel ectionof Sx Democratic incumbents. The
exiging and proposed digtricts of these memberswere andyzed didrict by digrict. Smilarly, the plaintiffs

objected that the digtrict court was required to adhere as closely as possible to the 1991 legidation even
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though it was, they conceded, uncongtitutiond in significant respects and “partisan-based”’. The plaintiffs
themsdvestdl usin thair brief that “the only party to propose more thantechnica changes to Plan 1065C
was Speaker Laney.” In his objections, Speaker Laney argued for specific changes out of “respect for
traditionad communities of interest”, “to restore the core congtituencies’ of various didricts, to*“mantain(]
the relationships between congtituents and incumbents’, to return districts “closer to [their] roots and
preserve more of the cores of the current digtricts’, to “preserve the rura character” of digtricts, to restore
digtricts “closer to [their] traditiona configuation”, and to return adistrict “to a configuration closer to its
current form”.

Fantiffs concede in thar brief that these objections and incumbent-protection are
“complementary”. Asone court has observed, “the maintenance of the geographic and population cores
of exiding didtricts is a criterion designed primarily to protect incumbents”? But as argued in objection
to Plan 1065C, restoring digtrict linesand incumbent protection are completely congruent. Rhetoric aside,
to grant these objections was to help incumbents, and to help incumbents was to grant these objections.
Asked at oral argument here whether there were any areas covered by theseobjections that did not exactly
overlap incumbent protection, gppellees counsel was unable to identify even one. Counsel argued that
preserving a* core congtituency” or a “traditiond configuration” might be degrable even if an incumbent

were retiring, but the record does not reflect that any of the incumbentsis retiring.

% Good v. Austin, 800 F. Supp. 557, 564 (E.&W.D. Mich. 1992).
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Second, there were objections to three digtricts based on the Voting Rights Act, but in each
instance, the requested changes were, in context, tantamount to incumbent protection. Third, there were
afew technicd objections to inggnificant flawsin the plan.

The digtrict court made the exact changes urged by Speaker Laney. The court expresdy said so
in aletter to the parties— “The Court . . . is serioudy conddering [changes] . . . udng Speaker Laney’s
proposed plan1081C; . . . based on Speaker Laney’s plan 1080C; . . . based on Speaker Laney’s plan
1083C; . . . based onSpeaker Laney’ splan1083C.” Furthermore, Plan 1089C reflectsthe changesurged
by Speaker Laney and essentidly no others. It is not clear whether the didtrict court made any of the
proposed technica changes or whether the extensive changes the court did make ssimply mooted the
technical objections. Thus, the only objections to Plan 1065C, which the district court stated that it
intended to adopt, and the only changes made in that plan to produce Plan 1089C, were to protect
incumbents.

Theappelleesargue that Plan 1065C cannot be adopted as the state planbecause the district court
made no findings to support it, but the findings the court made insupport of Plan 1089C were based largey
on atistical materids that were never offered or admitted in evidence. The plan can be reviewed on the
evidenceviewed inasupporting light. The gppelleesadso arguethat the district court considered incumbent
protectionindeveloping Plan 1065C, and if it did it erred, but appellants did not object to that planonthat
basis. Assuming they are correct, that does not justify changes to the plan based on the protection of
incumbents to which there was and is vigorous objection.

B
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The protection of incumbents is a legitimate redigtricting goal — for the Legislature®® The
Legidature may decideto give priority to protecting relationships between representatives and condtituents
and bendfitting from the experience and seniority incumbents have acquired. The Legidaure may dso
decide to protect incumbentsto achieve adesired partisan compaosition of the delegation. But dl of these
factors are dmost purely politica and for this reason are not gppropriate for judicial congderation in
drawing lineswhenthe Legidature hasfaledto do so. A court Smply has no business making the partisan
politica decigonthat particular representatives should or should not be re-elected. Thus, the Fifth Circuit
stated inWychev. Madison Parish Palice Jury: “Many factors, such as the protecti on of incumbents, that
are appropriate inthe legidative devel opment of an gpportionment planhave no placein a plan formulated
by the courts.”?” Thethree-judgefedera court that drew Texas existing congressiond district echoed this
statement.?® Likewise, in Good v. Austin, athree-judge federal court devising aredistricting planrefused
to consder “the maintenance of the geographic and population cores of existing didtricts’ because it was
acriteria“designed primarily to protect incumbents’ and wasthus*“ so ladenwith politica consderations’
asto be “inappropriate . . . in the formulation of ajudicid redigtricting plan.”?

Accordingly, | would hold that it was improper for the district court to consider the protection of

incumbents in adopting a redidricting plan.

% E.g., White v. Weiser, 412 U.S. 783, 791 (1973).
27769 F.2d 265, 268 (5th Cir. 1985) (per curiam).
B Verav. Bush, 933 F. Supp. 1341, 1351 (S.D. Tex. 1996).

29800 F. Supp. 557, 564 (E.& W.D. Mich. 1992).
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C
Because the didtrict court expresdy adopted Speaker Laney’s changes in Plan 1065C, and
because dl of those changes were plainly for the protection of incumbents, | would hold that Plan1089C
was not properly adopted. Determining the purpose of the changes might well present fact questions but
for their characterization in the objections that were filed. Thedistrict court appearsto have overruled the
other objections to Plan 1065C, and thereforeit was left without any vaid objection to it. For this reason,
| would render judgment adopting Plan 1065C asthe state congressiond redigtrictingplanfor consideration
by the federd court in the pending cases.
M1
| agree with the Court on three other issues:
| agree that aredigtricting plan cannot be presumed to be the State’ s plan merdy because it has
been proposed by the Attorney Generd. Without belaboring the matter, the Attorney Generd’ sargument
issmply incongistent with the Court’ s opinion in Terrazas v. Ramirez.*
| am also persuaded that the district court adopted Plan 1089C inviolation of the procedures we
prescribedinTerrazas. True, thedidrict court in Terrazas ordered aredigricting planwithout hearing any
evidence or argument on how didtrict lines should be drawn, and herethere was a two-week trid on that
issue. Appellees argue that Plan 1089C was based on evidence and argumentsat trid, but they concede

that the exact lines in the plan cannot be found inthe evidence. Appellants were entitled to an opportunity

%0829 S.w.2d 712 (Tex. 1991).
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to chdlenge Plan 1089C, which they had never seen, and the digtrict court denied them this opportunity.

| presume that the district court’s rush was atributable to the fact that the federal deadline had aready
passed, but whatever the reason, appelants were not given any reasonable opportunity to chalenge Plan
1089C before it became, by virtue of the district court’ s order, the basdline for the federa court litigation.

Inmost other cases, parties may chdlenge atrid court’ s judgment through motions to reconsider, to reopen
the evidence, and for anew trid. But redidtricting cases must often be litigated in exigent circumstances,
and here ordinary post-judgment remedies would not afford appellants relief before ther rights were
severdly impacted.

Finally, | agree that the Court has jurisdiction over this direct appeal. CHIEF JUSTICE PHILLIPS'S
explanation why the Court lacks jurisdiction over this direct appeal seems little morethana contrivanceto
avoid a rdativdy plan statute. Section 22.001(c) of the Government Code States. “An apped may be
taken directly to the supreme court from an order of atrial court granting or denying an interlocutory or
permanent injunction on the ground of the condtitutiondity of a statute of this state.™*! Here we have an
appeal of an order of atrid court granting a permanent injunction on the ground that a statute — article
197h of the Texas Revised Civil Statutes, aslater modified by the federa court — isuncondtitutiond. That
would seem to satisfy section 22.001(c) exactly. But the CHier JusTiCE argues that the Court does not
have jurisdiction over all appeals from such orders; it has jurisdiction only over some appeds, namdy

where one party complains of the ruling on the congtitutiondity of the satute. This argument addsto the

31 TEX. Gov'T CODE § 22.001(c); see also TEX. CONST. art. V, § 3-b.

13



statute an additiond requirement that cannot be found in itslanguage or history. In the sixty-eight years
since the predecessor to section 22.001(c) was enacted, the Stuation has never arisen. The CHIEF
JusTiICE’'S argument is based on a line of dicta in Bryson v. High Plains Underground Water
Conservation District.® The Court has never denied jurisdictionover adirect apped, not in Bryson or
in any other case, because the parties agreed that a statute was uncongtitutiona but disagreed onthe relief
ordered. Given the clarity of the Satute, thisis hardly surprising.

In most direct appeds, timeisimportant but it is not of the essence, asitisinthiscase. If ever a
direct appeal to this Court were gppropriate, thisis the kind of casefor it. Few likeit will ever arise, where
the parties agree that a statute is uncongtitutiond and that injunctive relief should issue but disagree over the
terms of that relief. To misgpply the plain language of section 22.001(c), without aword of authority in
support, in a case where haste is crucid cannot be judtified.

* * * * *

For these reasons | respectfully dissent.

Nathan L. Hecht
Judtice

Opinion delivered: October 19, 2001

%2297 SW.2d 117, 119 (Tex. 1956).
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